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foreword 


r*z „ Relief is one of the most important branches of 
- vawl Law. An exhaustive and careful commentary on this branch of Law, 
aa it prevails in British India, has been prepared by iVXr. Ram Lai Anand, 
Mvocate, High Court, Lahore, and Mr. N. K. Iyer, M. A., B. L., of 
I, Madras. authors have taken great care to include in this book the 

, case-law on this subject, in an up-to-date and well-dif^ested form, under 
I smtable headings, Nbt only the latest rulings of all the High Courts of 
howa have been noted and discussed in this volume, but the rulings of the 
0Pivy Council as well as the decisions of British Courts, having a bearing 

aspects of tlie Indian Specific Relief Act, which is based on 
fintish Law, have been duly noted and commented upon. 

I " Mr. Ram Lai Anand is a busy legal practitioner in the High Court 
aLLahore and it is very much to his credit that he has found time in the 
midst of his otherwise heavy work, to conduct this research into the grounds 
, of the Law of Specific Relief and to present to the student of this Law, as 
well as to the lawyer wishing to consult its provisions, an elaborate and 
reasoned commentary on the subject. Mr. Iyer has had suitable ex- 
" pericnce as an author of law books and as an Editor of an All-India Law 
Journal. I think this book, produced by the collaboration of two such 
capable writers, will be found very helpful by the Bench and the Bar, and 
r will have the reception it so well deserves. 

It is noteworthy that the footnotes in this book give comparative 
p references of the rulings cited in it, where a ruling is to be found in more 
than one publication. The provision of this facility is very necessary in these 
days, when so many Law Reports, authorized and unauthorized are in the 
field. The value of the work as a book of reference has been enhanced 
by the well-arranged Index and a number of Appendices attached to it. 

A. QAUDIR 
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PREFACE TO THE SERVENTH EDITION 

Specific performance of an agreemer t to sell immoveable property is 
not invariably ordered as a matter of right. The relief is discretionary 
but the discretion being a judicial and it has to be cx^cised neither 
arbitrarily nor unreasonably but according to law. The Specific 
Act lias provided certain guidelines as to when specific performance could 
be ordered and when not. The primary concern ot every court and 
legal practitioner is to have clear, concise, authoritative treatm^t 
of the subject readily at hand. The present edition of Iyer and Anand s 
Specific Relief Act is presented to fulfil that aim. The work has already 
run into six editions — -striking proof of its popularity and utility to_ its 
readers. This edition now laid before the public is the seventh. It has been 
carefully revised and the entire case-law relating to the subject has been 
brought up to date. New matter has been added, obsolete matter removed 
and certain parts of the book have been rewri tten. All cases of adequate 
importance will now be found incorporated under the various sections. 

It is iioped that the seventh edition wdl sustain the reputation of its 
predecessors and continue to dcseive the patronage ol tiie Bench and 
the Bar. 


Dated the May, 1977. 


AUTHOR 



PREFACE TO THE SIXTH EDITION 


The New Specific Relief Act enacted in 1 963 as ;i new and independent 
Act based on recommendations of the Law Commission refiects an evolutionary 
process, determined by Judicial Precedents, principles of Indian, English 
and American Law and our current requirement; it is like our Constitution, 
the rich embodiment, the saturated essence of legal wisdom and legal 
experience. Specific Relief as a form of judicial redress belongs to the 
Law of Procedure and in a body of written law arranged according to the 
natural affinities of the gubject-matter is intended to enable a suitor to 
obtain the very thing to which he is entitled. The Act takes in its stride 
specific performance, declaratory decrees (in status or right), injunctions, 
rescissions and rectifications. 

The present edition follows the familiar pattern of the previous 
ones. In revising this great work the broad features of the earlier 
editions of the learned authors have not been altered so that its identity 
is not lost. The text of the Act and the case-law have been brought up 
to date. Several passages have been re-written or enlarged to make the 
work abreast of the law and obsolete ones have been removed. The expo- 
sition of the law endeavours to be clear and accurate. No pains have 
been spared to tackle every question likely to arise under the Act. 

It is, therefore, hoped that the work will continue to commend itself 
to the Bench and the Bar and maintain its reputation as an outstanding 
work in its field . 

The equitable principles enshrined in the Act and the equitable 
remedies provided by it for specific as well as preventive relief make the 
provisions of the Act very important and useful in practice. 

New editions have been regularly called for and tWs fact testifies 
to its continued and growing popularity as a clear exposition of the law. 

It is largely in use by the members of the legal profession and the 
statements of law contained therein have been quoted with approval in 
the judgments of the Superior Cotirts of the country. 

The Law of Specific Relief by Aiyer and Anand ranks among the 
best Indian legal works and has been recognized as a standard treatise 
on the subject. This treatise now runs into its 6th Edition. 

AUTHOR 
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PREFACE TO THE FIFTH EDITION 

The Specific Relief Act, 1963, is one of the most important pieces of 
Legislation enacted recently. The Law on the subject before 
contained in the enactment ot 1677 which was origmally drafted upon the 
lines of the Draft New York Civil Code, 1862, and its main provisions em- 
bodied the doctrines evol .'(id by English Equity Courts, which had previous 
to the Act been applied in India as principles of equity, justice and good 
conscience. The Act on the vv'hole worked well but there was a room for 
improvement both in expression and substance. As a result it w^ 
referred to the Law C.oinmission whose recommendations are contained in 
the Ninth Report, The recommendations of ttie Law Commission on which 
the new Act is based are themselves based on experience gained from the 
working of the old .‘\ct as revealed from cases thereunder and foreign law 
and precedents. It is in implementation of this report that the present Law 
is enacted. It consists of 44 sections and the scheme and the arrangement 
of the Act as adopuid on the basis of the report of the Law Commission is 
the same as adopted in the repealed Specific Relief Act with suitable re- 
grouping and modifications. 

The subject deals with equitable remedies which have been classified 
into seven heads: 


(1 ) Recovery of possession. 

(2) Specific performance of contracts. 

(3) Rectification of instrument. 

(4) Rescission of contract. 

(5) Cancellation of instruments, 

(6) Declaratory decrees. 

(7) Injunctions. 

The Act is not exhaustive. It enumerates specific remedies which 
should be granted by the courts in prescribed cases. 


Specific Relief is Law of Procedure and contains a body of adjective 
law arranged according to the natural affinities of the subject-matter which 
finds place in other aspects in the provision of the Code of Civil Procedure 
Contract Act, Transfei of Property Act and others. While re'groupinc 
several sections of the repealed Act in a more scientific manner giving 
due regard to the affinity of the subject, compensatory reliefs found ’inconsis- 
tent with the main relief have been given the “go by’* and other provi- 
^ons not found useful have been dropped. As has been said by the Law 
Gommision in the report, they had tried to improve both the lansuaee 
and the substance of the Act but the basic difficulty of formulating of eqiS- 
table principles m codified law remained. However, it appears that an 
attempt has been made to remove in the present Act as far as possible 
defects which were felt in the working of the repealed Act; the illustrations 
often misled rather than facilitated the proper understanding of the Law 
and therefore have been given up in the present enactment. 

th^ is to explain the changes introduced in 

the Law of Specific Relief by the >resent Act, This it does by discussing the 
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PREFACE TO THE FOURTH EDITION 


The popular treatise on. Specific Relief Act of Iyer and Anand was 
last published as Third Edition in 1949. 

It ran out in 1 954 and hence this P’ourth Edition. 


In th is Fourth Edition the treatment of the subject in the previous 
edition has not been disturbed. Such portions as required re-writing have 
been written afresh ; the case-law up to date has been incorporated with 
consequent revision wherever necessary. 

The important and distinctive features of the Fourth Edition are as 
follows : 

(1) More than 900 cases old and new' have been incorporated. 

(2) The decisions from 1950 in all the 18 High Courts in the 
Supreme Court, and some English and American cases have been 
added from a close study of the original reports, noticing and 
explaining the distinctions made there' n. 

(3) Opinions of the Editor have been given in all cases in which 
conflicts in decisions are noticed, with a view to provoke thought 
in the minds of the Reader. 

(4) Important and difficult aspects which have required fuller and 
better treatment have been now added in a brief but exhaustive and 
analytical manner. 

(^) ^ose aspects so discussed may be stated the followinir 

to facilitate reference: ® 

(i) A note on possessory Utle has been added (pp. 62 to 64). 

(«) Dwtrine of mutuality in relation to contracts for sale of 

mmor s i^ov^ble property by his guardian and in particular the 
modern theory (pp. 96 to 111 and 441 to 448). 

(Hi) Delay and laches how far fatal in a suit for specific perfor- 
mance and in particular the modern view (pp. 252 to 25 9) 

(iv) Time when essence of contract and how it can be made so 
when originally It was not so (pp. 257 to 259), ^ maac so 

(V) Exceptions to Ae rule that a stranger cannot sue for 
speciBc performance with an analysis on the Subject (pp. 283 to 

(til) When and how far is a subsequent purchaser of land nro. 
tected, with a clear analysis on the point (pp. 350 to 353) ^ 

uidllsl"27°A“‘‘^I.?fi*^ obtainable 

under occ. 27-A, Specific Relief Act and Sec. 53 -A Tran«l>r nf 

Property Act (pp. 357 to 359). ’ -iranstcr of 

(viii) When and how far cancellation is granted and in what 
manner, with practical hints and analysis (pp. 429 and 430). 

j^^und when allowed and when not and how far allowed 
when ^nsactions are challenged by a minor and the equities 
available to the transferee, with practical hints (pp, 441 

( vui ) 



PREl'ACE 


IX 


(^) Declaration when property is in euxtadia Ueis (pp. 520 to 

5S2). 

(w) In a declaration suit when further relief should be asked 
for and when unnecessary analysis (pp. 547 and 548), 

(Wi) Powers of the High Courts to issue writs under Sec. 45, 
Specific Relief Act and under Art. 226 oi the Constitution — discuss- 
ed (pp, 586 and 587). 

(xiii) Party walls and injunctions relating thereto (pp. 694 and 
695) . 

{xiv) Injunction when, how far and under what ciixumstances can 
be issued in express and implied negative contracts with a clear 
analysis (pp. 785 and 786, 791 and 792). 

(xp) Immediately alter each section Synopsis is thoughtfully 
appended, by the Publishers, in order to enable easy reference of 
the Commentaries. This will be found particularly useful under 
Sec. 42 and Sec. 54 which comprise large number of items. 

The case-law is brought to October, 1955. 

It is hoped that the Book will be found useful to the Bench and the 
Bar alike. 

DaUd the I9th Octabtr, 1955. MANTHA RAMA MURTI 
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THE SPECIFIC RELIEF ACT, 1963 


(No. 47 of 1963) 

[I3th December, 1963.] 

An Act to define and amend the law relating to certain kinds of 

specific relief 

Be it enacted by Parliament in the Fourteenth Year of the Republic of 
India as follows : 

PART I 
Preliminary 

1. Short title, extent and commencement— (1) The Act may be called 
the Specific Relief Act, 1963. 

(2) It extends to the whole of India except the State of Jammu and 
Kashmir. 

(3) It shall come into force on such dale as the Central Government may, 
by notification in the official Gazette, appoint. 

Comment 

Enforcement of Act.— Section 44 of the new Act of 1963 repeals the Specific Relief 
Act, 1877, This Act came into force on 1st March, 1964/ 

2. Definitions, — In this Act, unless the context otherwise requires, — 

(a) “obligation” includes every duty enforceable by law; 

(b) “settlement” means an instrument (other than a will or codicil 
as defined by the Indian Succession Act, 1925 (39 of 1925) whereby 
the destination or devolution of successive interests in moveable or 
immoveable property is disposed of or is agreed to be disposed of; 

(c) “trust” has the same meaning as in Sec. 3 of the Indian Trusts 
Act, 1882 (2 of 1882), and includes an obligation in the nature of 
a trust within the meaning of Chapter IX of the Act; 

(d) “trustee” includes every person holding property in trust; 

(e) all other words and expressions used herein but not defined, and 
defined in the Indian Contract Act, 1872 (9 of 1872), have the meaning 
respectively assigned to them in that Act. 

3. Savings. — ^Except as otherwise provided herein, nothing in this Act 
shall be deemed — 

(fl) to deprive any person of any right to relief, other than specific 
performance, which he may have under any. contract; or 

(6) to affect the operation of the Indian Registration Act, 1908 
(16 of 1908), on documents. 

4. Specific relief to be granted only for enforcing individual civil rights 
and not for enforcing penal laws. — Specific relief can be granted only for 
the purpose of enforcing individual civil rights and not for the mere 
purpose of enforcing a penal law. 

1. Vide Gazette of India, Pt. II, Sec. 3 (i7),No. 3, dated the I8th January, 1964 

S. R. A.— 1 
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Specific Relief 
CHAPTER I 

RECOVERING POSSESSION OF PROPERTY 

5. Recovery of specific immoveable property. — A person entitled to the 
possession of specific immoveable property may recover it in the manner pro- 
vided by the Code of Civil Procedure, 1908 (5 of 1908). 

6. Suit by person dispossessed of immoveable property* — (1) If any person 
is dispossessed without his consent of immoveable property otherwise than in 

due course of law, he or any person claiming through him may, by suit recover 

possession thereof, notwithstanding any other title that may be set up in such 
suit. 

(2) No suit under this section shall be brought 

(a) after the expiry of six months from the date of dispossession; or 
{b) against the Government. 

(3) No appeal shall lie from any order or decree passed in any suit instituted 
under this section, nor shall any review of any such order or decree be allowed. 

(4) Nothing in this section shall bar any person from suing to establish 
his title to such property and to recover possession thereof. 

Comment 

This section corresponds to the old Sec. 9 of the repealed Act of 1877 The new 
provisions contained in Sec. 6 are substantially the same as given in old Sec 9 except that the 
sub-section (2j of Sec. 6 now specifically provides that after the expiry of six months from the 
date of dispossession a suit for recovery of possession under Sec. 6 will be barred by limitation. 

7. Recovery of specific moveable property.— A person entitled to the posse- 
ssion of specific moveable property may recover it in the manner provided bv 
the Code of Civil Procedure, 1908 (5 of 1908). 

Explanation 1.— A trustee may sue under this section for the possession of 

moveable property to the beneficial interest in which the person for whom he 
as trustee is entitled. 


Explanation 2.— A social or temporary right to the present possession of 
moveable property is sufficient to support a suit under this section: 


* . '* ^ as owner to deliver to persons 

entitled to immediate possession. Any person having the possession or con- 

trol of a particular article of moveable property, of which he is not the owner 

may be compelled specifically to deliver it to the person entitled to its immediate 
possession, m any of the following cases: 


(a) when the thing claimed is held by the defendant as the agent 
or trustee of the plaintiff; .rcu. 


(ft) when TOmpensation in money would not afford the plaintiff to 
adec]uate relief for the loss of the thing claimed; 


(c) when it would be extremely difficult to ascertain 
caused by its loss; 


the actual damages 
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(d) when the possession of the thing claimed has been wrongfully 
transferred from the plaintiff. 

Explanation — Unless and until the contrary is proved, the Court shall, in 
respect of any article of moveable property claimed under Cl. (/?) or Cl, (t) of 
this section, presume — 

(a) that compensation in money would not afford the plaintiff 
adequate relief for the loss of the thing claimed, or, as the case may 
be; 

(i») that it would be extremely difficult to ascertain the actual damage 
caused by its loss. 

CHAPTER II 

SPECIFICALLY PERFORMANCE OF CONTRACTS 

9. Defences respecting suits for relief based on contract. — Except as 
otherwise provided herein, where any relief is claimed under this Chapter in 
respect of a contract, the person against whom the relief is claimed may plead 
by way of defence any ground which is available to him under any law relating 
to contracts. 

CONTRACTS WHICH CAN BE SPECIFICALLY ENFORCED 

10. Cases in which specific performance of contract enforceable. — Except 
as otherwise provided in this Chapter, the specific performance of any con- 
tract may, in the discretion of the Court, be enforced — 

(a) when there exists no standard for ascertaining the actual damage 
caused by the non-performance of the act agreed to be done; or 

(b) when the act agreed to be done is such that compensation in 
money for its non-performance would not afford adequate relief. 

Explanation, — Unless and until the contrary is proved, the Court shall 
presume — 

(i) that the breach of a contract to transfer immoveable property 
cannot be adequately relieved by compensation in money; and 

(h) that the breach of a contract to transfer moveable property can 
be so relieved except in the following cases : 

{a) where the property is not an ordinary article of commerce, or 
is of special value or interest to the plaintiff, or consists of goods which 
are not easily obtainable in the market; 

(b) where the property is held by the defendant as the agent or 
trustee of the plaintiff. 

Comment 

A suit for the recovery of a specified sum under a contract cannot be said 
to be a Suit for the specific performance where pecuniary compensation would not afford 
adequate relief. [Dhapat v. Dalla^ A.LR. 1970 All. 206 at p. 208], 

11. Cases in which specific performance of contracts connected with trusts 
enforceable. — (1) Except as otherwise provided in this Act, specific performance 
of a contract may, in the discretion of the Court, be enforced when the act agreed 
to b? done is in the performance wholly or partly of a trust. 
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(2) A contract made by a trustee in excess of his powers or in breach of 
trust cannot be specifically enforced. 

12, Specific performance of part of contract. — (1) Except as otherwise 
hereinafter provided in this section, the Court shall not direct the specific 
performance of a part of a contract. 

(2) Where a party to a contract is unable to perform the whole of his 
part of it, but the part which must be left unperformed bears only a small 
proportion to the whole in value and admits of compensation in money, the 
Court may, at the suit of either party, direct the specific performance of so 
much of the contract as can be performed, and award compensation in money 
for the deficiency. 

(3) Where a party to a contract is unable to perform the whole of his 
part of it, and the part must be left unperformed either — • 

{a) forms a considerable part of the whole, though admitting of 
compensation in money; or 

{b) does not admit of compensation in money; 

he is not entitled to obtain a decree for specific performance; but the Court 
may, at the suit of the other party, direct the party in default to perform speci- 
fically so much of his part of the contract as he can perform, if the other party — 

(i) in a case falling under CL (a) pays or has paid the agreed 
consideration for the whole of the contract reduced by the considera- 
tion for the part which must be left unperformed and in a case falling 
under CL (b), ^ [pays or has paid] the consideration for the whole 
of the contract without any abatement; and 

(h) in either case, relinquishes all claims to the performance of the 
remaining part of the contract and all right to compensation, either 
for the deficiency or for the loss or damage sustained by him through 
the default of the defendant. 

(4) When a part of a contract which, taken by itself, can and ought to 
be specifically performed, stands on a separate and independent footing from 
another part of the same contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance of the former part. 

Explanation , — For the purposes of this section, a party to a contract shall 
be deemed to be unable to perform the whole of his part of it if a portion of 
its subject-matter existing at the date of the contract has ceased to exist at the 
time of its performance. 

13. Rights of purchaser or lessee against person with no title or imperfect 
title. — (1) Where a person contracts to sell or let certain immoveable property 
having no title or only an imperfect title, the purchaser or lessee (subject to the 
other provisions of this Chapter), has the following rights, namely: 

(fl) if the vendor or lessor has subsequently to the contract acquired 
any interest in the property, the purchaser or lessee may compel him 
to make good the contract out of such interest; 

{b) where the concurrence of other persons is necessary for validating 
the title, and they are bound to concur at the request of the vendor or 
lessor, the purchaser or lessee may compel him to procure such 
concurrence, and when a conveyance by other persons is necessary to 

l. Ins. by Repealing and Amending Act, 1964 ^52 of 1964), Second Schedule 
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validate the title and they are bound to convey at the request of the 
vendor or lessor, the purchaser or lessee may compel him to procure 

such conveyance; 

(c) where the vendor professes to sell unencumbered property, but 
the property is mortgaged for an amount not exceeding the purchase 
money and the vendor has in fact only a right to redeem it, the 
purchaser may compel him to redeem the mortgage and to obtain a 
valid discharge, and, where necessary, also a conveyance from the 
mortgagee; 

{d) where the vendor or lessor sues for specific performance of the 
contract and the suit is dismissed on the ground of his want of title or 
imperfect title, the defendant has a right to a return of his deposit, if 
any, with interest thereon, to his costs of the suit, and to a lien for such 
deposit, interest and costs, on the interest, if any, of the vendor or 
lessor in the property which is the subject-matter of the contract. 

(2) The provisions of sub-section (1) shall also apply, 
to contracts for the sale or hire of moveable property. 

contracts which cannot be specifically enforced 

{t4*J Contracts not specifically enforceable. — (1) The following contracts 
be specifically enforced, namely : 

(a) a contract for the non-performance of which compensation in 
money is an adequate relief; 

{b) a contract which runs into such minute or numerous details or 
which is so dependent on the personal qualifications or volition of the 
parties, or otherwise from its nature is such, that the Court cannot 
enforce specific performance of its material terms; 

(c) a contract which is in its nature determinable, 

{cf) a contract the performance of which involves the performance 
of a continuous duty which the Court cannot supervise. 

(2) Save as provided by the Arbitration Act, 1940 (10 of 1940), no 
contract to refer present or future differences to arbitration shall be specifically 
enforced; but if any person who has made such a contract (othei than an 
arbitration agreement to which the provisions of the said Act apply) and has 
refused to perform it, sues in respect of any subject which he has contracted to 
refer, the existence of such contract shall bar the suit. 

(3) Notwithstanding anything contained in Cl. (a) or Cl. (c) or Cl. 
(d) of sub-section (1), the Court may enforce specific performance in the 

following cases : 

{a) where the suit is for the enforcement of a contract, — 

(/) to execute a mortgage or furnish any other security for securing 
the repayment of any loan which the borrower is not willing to 
repay at once : 

Provided that where only a part of the loan has been advance 
the lender is willing to advance the remaining part of the loan in 
terms of the contract; or 

(iO to take up and pay for any debentures of a company; 
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(b) where the suit is for, — 

(0 the execution of a formal deed of partnership, the parties 
having commenced to carry on the business of the partnership; or 

(«) the purchase of a share of a partner in a firm; 

(c) where the suit is for the enforcement of a contract for the 
construction of any building or the execution of any other work 
on land : 

Provided that the following conditions are fulfilled, namely : 

(/) the building or other work is described in the contract in terms 
sufficiently precise to enable the Court to determine the exact nature 
of the building or work; 

(n) the plaintiff has a substantial interest in the performance of 
the contract and the interest is of such a nature that compensation 
in money for non-performance of the contract is not an adequate 
relief; and 

(ii7) the defendant has, in pursuance of the contract, obtained 
possession of the whole or any part of the land on which the building 
is to be constructed or other work is to be executed. 


PERSONS FOR OR AGAINST WHOM CONTRACTS MAY BE SPECIFICALLY 

ENFORCED 


15. Who may obtain specific performance. — ^Except as otherwise 
provided by this Chapter, the specific performance of a contract may be 
obtained by — 

(a) any party thereto; 

(^) the representative-in-interest or the principal of any party 
thereto : 


Provided that where the learning skill, solvency or any personal 
quality of such party is a material ingredient in the contract, or where 
the contract provides that his interest shall not be assigned, his 
representative-in-interest or his principal shall not be entitled to specific 
performance of the contract, unless such party has already performed 
his part of the contract, or the performance thereof by his 
representative-in-interest or his principal, has been accepted by the 
other party ; 

(c) where the contract is a settlement on marriage, or a compromise 
of doubtful rights between members of the same family, any person 
beneficially entitled thereunder; 


(d) where the contract has been entered into by a tenant for life in 
due exercise of a power, the remainderman; 

(c) a reversioner in possession, where the agreement is a covenant 

entered into with his predecessor-in-title and the reversioner is entitled 
to the benefit of such covenant; 

(/) a reversioner in remainder, where the agreement is such a 
covenant, and the reversioner is entiUed to the benefit thereof and 
Will sustain material injury by reason of its breach; 

(g) when a company has entered into a contract and subsea uentlv 
becomes amalgamated with another comnanv fK* i. 

arises out of the amalJamSf company whipb 
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{h) when the promoters of a company have, before its incorporation, 
entered into a contract for the purposes of the company, and such con- 
tract is warranted by the terms of the incorporation, the company; 

Provided that the company has accepted the contract and has 
communicated such acceptance to the other party to the contract: 

Comment 

A person not being a party to the deed is not bound by the covenants in the 
deed nor could it enforce the covenants. [M. C. Chacko v. State Bank of Travanocre 
A. I. R. 1970 S, C 504 at p. 507.] 

16. Personal bars to relief, — Specific performance of a contract can- 
not be enforced in favour of a person — 

(fl) who would not be entitled to recover compensation for its 
breach ; or 

(b) who has become incapable of performing, or violates any essential 

term of, the contract that on his part remains to be performed, or 

act in fraud of the contract, or wilfully acts at variance with, or in 
subversion of, the relation intended to be established by the contract; or 

(c) who fails to aver and prove that he has performed or has always 
been ready and willing to perform the essential terms of the contract 
which are to be performed by him other than terms the performance 
of which has been prevented or waived by the defendant. 

Explanation . — For the purposes of Cl. (c), — 

(/) where a contract involves the payment of money, it is not 

essential for the plaintiff to actually tender to the defendant or to 

deposit in Court any money except when so directed by the Court; 

(«) the plaintiff must aver performance of, or readiness and 
willingness to perform, the contract according to its true construction. 

17. Contract to sell or let property by one who has no title, not 

specifically enforceable. — (1) A contract to sell or let any immoveable 

property cannot be specifically enforced in favour of a vendor or lessor — 

(a) who, knowing himself not to have any title to the property, has 
contracted to sell or let the property; 

(b) who, though he entered into the contract believing that he had 
a good title to the property, cannot at the time fixed by tiie parties or 
by the Court for the completion of the sale or letting, give the 
purchaser or lessee a title free from reasonable doubt. 

(2) The provisions of sub-section (1) shall also apply, as far as may be, to 
contracts for the sale or hire of moveable property. 

18. Non-enforcement except with variation. — Where a plaintiff seeks 
specific performance of a contract in writing, to which the defendant sets up a 
variation, the plaintiff cannot obtain the performance sought, except wjih the 
variation so set up, in the following cases, namely : 

(a) where by fraud, mistake of fact or misrepresentation, the written 
contract of which performance is sought is in its terms or effect different 
from what the parties agreed to, or does not contain all the terms 
agreed to between the parties on the basis of which the defendant 
entered into the contract; 

(b) where the object of the parties was to produce a certain legal 
result which the contract as framed is not calculated to produce; 
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(c) where the parties have, subsequently to the execution of the 
contract, varied its terms. 

19. Relief against parties and persons claiming under them by subsequent 
title. — Except as otherwise provided by this Chapter, specific performance 
of contract may be enforced against — 

(o) either parly thereto; 

(b) any other person claiming under him by a title arising subse- 
quently to the contract, except a transferee for value who has paid his 
money in good faith and without notice of the original contract; 

(c) any person claiming under a title which, though prior to the 
contract and known to the plaintiff, might have been displaced by the 
defendant: 

(d) when a company has entered into a contract and subsequently 
becomes amalgamated with another company, the new company 
which arises out of the amalgamation; 

(e) when the promoters of a company have, before its incorporation, 
entered into a contract for the purpose of the company and such 
contract is warranted by the terms of the incorporation, the company : 

Provided that the company has accepted the contract and communicated 
such acceptance to the other party to the contract, 

DISCRETION AND POWERS OF COURT 


20. Discretion as to decreeing specific performance. — (1) The jurisdiction 
to decree specific performance is discretionary, and the Court is not bound 
to grant such relief merely because it is lawful to do so; but the discretion 
of the Court is not arbitrary but sound and reasonable, guided by judicial 
principles and capable of correction by a court of appeal. 

(2) The following are cases in which the Court may properly exercise 
discretion not to decree specific performance : 

{a) where the terms of the contract or the conduct of the parties at 
the time of entering into the contract or the other circumstances under 
which the contract was entered into are such that the contract, though 

not voidable, gives the plaintiff an unfair advantage over the 
defendant; or 


(^) where the performance of the contract would involve some 
hardship on the defendant which he did not foresee, whereas its non- 
performance would involve no such hardship on the plaintiff; 

(c) where the defendant entered into the contract under circumstan- 
ces which thoi^h not rendering the contract voidable, makes it 
inequitable to enforce specific performance. 


Explanation 1.— Mere inadequacy of consideration, or the mere fact that 
the contract is onerous to the defendant or improvident in its nature* shall not 
be deemed to constitute an unfair advantage within the meaning of Cl, (a\ 
or hardship within the meaning of Cl. (6). 


Explanation 2. The question whether the performance of a contract 
would involve hardship on the defendant within the meaning of Cl 
shall except in cases where the hardship has resulted from any act of the 

plaintiff subsequent to the contract, be determined with reference to the 
circumstances existing at the time of the contract. ' 
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(3) The Court may properly exercise discretion to decree specific 
performance in any case where the plaintiff has done substantial acts or suffered 
losses in consequence of a contract capable of specific performance. 

(4) The Court shall not refuse to any party specific performance of a 
contract merely on the ground that the contract is not enforceable at the 
instance of the other party. 

Comment 

This section provides that where the performance of the contract would in- 
volve more hardship on the defendant which he did not foresee, whereas its non performance 
would involve no such hardship on the plaintiff, the Court is not bound to grant the relief of 
specific performance, because it is lawful to do so and the Court had the discretion to refuse to 
emorce that contract between the parties [ Fertilizer Corporation of India v. M. S. Domestic 
Engineering Installation, A. I. R. 1970 Ail. 31 at p. 42.} 

21, Power to award compensation in certain cases. — (1) In a 
suit for specific performance of a contract, the plaintiff may also claim compen- 
sation for its breach, either in addition to, or in substitution of, such per- 
formance. 

(2) If, in any such suit, the Court decides that specific performance ought 
not to be’granted, but that there is a contract between the parties which has 
been broken by the defendant, and that the plaintiff is entitled to compensa- 
tion for that breach, it shall award him such compensation accordingly. 

(3) If in any such suit, the Court decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, and 
that some compensation for breach of the contract should also be made to the 
plaintiff, it shall award him such compensation accordingly. 

(4) In determining the amount of any compensation awarded under 
this section, the Court shall be guided by the principles specified in Sec. 73 
of the Indian Contract Act, 1872. 

(5) No compensation shall be awarded under this section unless the 
plaintiff has claimed such compensation in his plaint : 

Provided that where the plaintiff has not claimed any such compensation 
in the plaint, the Court shall at any stage of the proceeding, allow him to 
amend the plaint on such terms as may be just, for including a claim for such 

compensation. 

Explanation.— The circumstances that the contract has become incapable 
of specific performance does not preclude the Court from exercising the juris- 
diction conferred by this section. 

22. Power to grant relief for possession, partition, refund of 
earnest money, etc.—O) Notwithstanding anything to the contrary contained 
in the Code of Civil Procedure, 1908, any person suing for the specific per- 
formance of a contract for the transfer of immoveable property may, in an 
appropriate case, ask for — 

(a) possession, or partition and separate possession, of the property, 
in addition to such performance; or 

(b) any other relief to which he may be entitled, including the refund 
of any. earnest money or deposit paid or ’[made by] him, in case his 
claim for specific performance is refused. 

I. Subs, by Repealing and Amending Act, 1964 (52 of 1964), 2nd Sch. 

S.R.A.— 2 
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(2) No relief under Cl. (a) or CL (b) of sub-section (1) shall be granted 
by the Court unless it has been specifically claimed : 

Provided that where the plain till has not claimed any such relief in the 
plaint, the Court shall, at any stage of the proceeding, allow him to amend 
the plaint on such terms may as be just for including a claim for such 
relief. 


(3) The power of the Court to grant relief under Cl. (b) of sub-section (1) 
shall be without prejudice to its powers to award compensation under 
Sec. 2 1 

23. Liquidation of damages not a bar to specific performance. — (1) A 
conuact, otherwise proper to be specifically enforced, may be so enforced 
though a sum be named in it as the amount to be paid in case of its breach 
and the party in default is willing to pay the same, if the Court, having regard 
to the terms of the contract and other attending circumstances, is satisfied 
that the sum was named only for the purpose of securing performance of the 
contract and not for the purpose of giving to the party in default an option 
of paying money in lieu of specific performance. 

(2) When enforcing specific performance under this section, the Court 
shall not also decree payment of the sum so named in the contract. 

24. Bar of suit for compensation for breach after dismissal of suit 
for specific performance. — The dismissal of a suit for specific perfor- 
mance of a contract or part thereof shall bar the plaintiff’s right to sue for 
compensation for the breach of such contract or part, as the case may be, but 
shall not bar his right to sue for any other relief to which he may be entitled, 
by reason of such breach. 

ENFORCE^iENT OF AWARDS AND DIRECTION TO EXECUTE SETTLEMENTS 

25. Application of preceding sections to certain awards and 
testamentary directions to execute settlements. — ^The provisions of this 
Chapter as to contracts shall apply to awards to which the Arbitration Act, 

1940, does not apply and to directions in a will or codicil to execute a 
particular settlement. 

CHAPTER III 

RECTIFICATION OF INSTRUMENTS 


26. When instrument may be rectified.— (I) When, through fraud or 
a mutual mistake of the parties, a pntract or other instrument in writing (not 
being the articles of association ol a company to which the Companies Act 
1956. applies) does not express their real intention, then- 


(t?) either party or his representative-in-in.terest may institute a suit 
to have the instrument rectified; or 

{b) the plaintiff may, in any suit in which any right arising under the 
reaff“r'' ins^umem be 

defendant in any such suit as is referred to in Cl. (6) may 
ihc'*histrumem ‘•efence open to him, ask for rectification of 
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(2) Ifi in any suit in which a contract or other instrument is souglit to be 
rectified under sub-section (1), the Court finds that the instrument, through 
fraud or mistake, does not express the real intention of the parties, the Court 
may, in its discretion, direct rectification of the instrument so as to express 
that intention, so far as this can be done without prejudice to rights 
acquired by third persons in good faith and for value. 

(3) A contract in writing may first be rectified, and then if the party 
claiming rectification has so prayed in his pleading and the Court thinks fit 
may be specifically enforced, 

(4) No relief for the rectification of an instrument shall be granted to 
any party under this section unless it has been specifically claimed : 

Provided that where a party has not claimed any such relief in his 
pleading the Court shall, at any stage of the proceeding, allow him to amend 
the pleading on such terms as may be just for including such claim. 

CHAPTER IV 
RESCISSION OF CONTRACTS 


27. When rescission may be adjusted or refused, — (1) Any person in- 
terested in a contract may sue to have it rescinded, and such rescission may 
be adjudged by the Court in any of the following cases, namely : 

(«) where the contract is voidable or terminable by the plaintiff; 

(b) where the contract is unlawful for causes not apparent on its 
face and the defendant is more to blame than the plaintiff. 

(2) Notwithstanding anything contained in sub-section (1), the Court 
may refuse to rescind the contract — 

(fl-) where the plaintiff has expressly or impliedly ratified tlie con- 
tract; or 


{b) where, owing to the change of circumstances which has taken 
place since the making of the contract (not being due to any act 
of the defendant himself), the parties cannot be substantially restored 
to the position in which they stood when the contract was made ; or 


(c) where third parties have, during the subsistence of the con- 
tract, acquired rights in good faith without notice and for value; or 


{id) where only a part of the contract is sought to be rescinded and 
such part is not severable from the rest of the contract. 





Explanation , — In this section “contract” in relation to the territories to 
which the Transfer of Property Act, 1882, does not extend, means a contract 
in writing. 


. Rescission in ^ certain,, circumstances of contracts for the sale 
mp of immoveable property, the specific performance of which 


!^e,fd,r-{l) Where in any suit a decree for specific perfor- 
c^ntract for the sale or lease of immoveable property has 
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been made and the purchaser or lessee does not, within the period allowed 
by the decree or such further period as the Court may allow, pay the purchase- 
money or other sum which the Court has ordered him to pay, the vendor or 
lessor may apply in the same suit in which the decree is made, to have the 
contract rescinded and on such application the Court may, by order, rescind 
the contract either so far as regards the party in default or altogether, as 
the justice of the case may require. 

(2) Where a contract is rescinded under sub-section (1), the Court — 

{a) shall direct the purchaser or the lessee, if he has obtained posses- 
sion of the property under the contract, to restore such possession 
to the vendor or lessor, and 

{b) may direct payment to the vendor or lessor of all the rents and 
profits which have accrued in respect of the property from the date on 
which possession was so obtained by the purchaser or lessee until 
restoration of possession to the vendor or lessor, and, if the justice of the 
case so requires, the refund of any sum paid by the vendee or lessee as 
earnest money or deposit in connexion with the contract. 

(3) If the purchaser or lessee pays the purchase money or other sum 
which he is ordered to pay under the decree within the period referred to in 
sub-section (1), the Court may, on application made in the same suit, award 
the purchaser or lessee such further relief as the may be entitled to, including 
in appropriate cases all or any of the following reliefs, namely: 

{a) the execution of a proper conveyance or lease by the vendor or 
lessor; 

(b) the delivery of possession or partition and separate possession 
ot the property on the execution of such conveyance or lease, 

(4) No separate suit in respect of any relief which may be claimed under 

this section shall he at the instance of a vendor, purchaser, lessor or lessee as 
the case may be. ’ 

(5) The costs of any proceedings under this section shall be in the dis- 
cretion of the Court. 


Comment 

A dcc^ for specific performance is in the nature of a decree 
Sivahnga Reddiar, (1970) 1 M. L. J. 92 at p. 93.] ® ^ aecree. 


[Vaiyapuri Reddy v. 


29. Alternative prayer for rescission in suit for sneclfir wrfnr 

mance.— A plaintiff instituting a suit for the criio.-fii” specific perfor- 

contract in writing may pray in the alternative thaf if t^'^co^racr cannot 

and the Court, if it refuL to «foJcrtKonrta«^^^^^ cancelled; 

be rescinded and delivered up accordingly specifically, may djiect it to 

judging the resci^ion ofTcontr^r**the equity.— On ad- 

such relief is granted to restore so far a« the party to whom 

received from the other party’ and to maifi' benefit which he may have 

justice may require. ^ ^ compensation to him which 
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CHAPTER V 

CANCELLATION OF INSTRUMENTS 

31. When cancellation may be ordered. — (1) Any person against 
whom a written instrument is void or voidable, and who has reasonable appre- 
hension that such instrument, if left outstanding may cause him serious injury, 
may sue to have it adjudged void or voidable; and the Court may, in its 
discretion, so adjudge it and order it to be delivered up and cancelled. 

(2) If the instrument has been registered under the Indian Registration 
Act, 1908, the Court shall also send a copy of its decree to the oificer in 
whose office the instrument has been so registered; and such officer shall 
note on the copy of the instrument contained in his books the fact of its 
cancellation. 

32. What instruments may be partially cancelled. — Where an 
instrument is evidence of different rights or different obligations, the Court 
may, in a proper case, cancel it in part and allow it to stand for the 

residue. 

33. Power to require benefit to be restored or compensation to be 
made when instrument is cancelled or is successfully resisted as being 
void or voidable. — (1) On adjudging the cancellation of an instrument, 
the Court may require the party to whom such relief is granted, to 
restore, so far as may be, any benefit which he may have received from the 
other party and to make any compensation to him which justice may 
require. 

(2) Where a defendant successfully resists any suit on the ground — 

(a) that the instrument sought to be enforced against him in the suit 
is voidable, the Court may, if the defendant has received any benefit 
under the instrument from the other party, require him to restore, so 
far as may be, such benefit to that party or to make compensation for 

it; 

(b) that the agreement sought to be enforced against him in the 
suit is void by reason of his not having been competent to contract 
under Sec, 11 of the Indian Contract Act, l?-72, the Court may, 
if the defendant has received any benefit under the agreement 
from the other party, require him to restore, so far as may be, such 
benefit to that party, to the extent to which he or his estate has 
benefitted thereby. 

CHAPTER VI 

DECLARATORY DECREES 

34. Discretion of Court as to declaration of status or right.— 
Any person entitled to any legal character, or to any right as to any property, 
may institute a suit against any person denying ,of interested to deny, his title 
to such character or right, and the Court may in its discretion make therein a 
declaration that he is so entitled, and the plaintiff need not in such suit ask for 
ftny further relief : 

Provided that no court shall make any such declaration where the 
plaintiff, being able to seek further relief than a mere declaration of title, 
omits to do so. 
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Explanation . — A trustee of property is a “person interested to deny” a 
title adverse to the title of some one who is not in existence, and for whom, 
if in existence, he would be a trustee. 


Comment 

This section substantially reproduces Sec. 42 of the Repealed Specific Relief 
Act, 1877. 


35. Fffect of declaration, — A declaration made under this Chapter is 
I inding only on the parties to the suit, persons claiming through them respect- 
ively, and, where any of the parties are trustees, on the persons for whom, if in 
existence at the date of the declaration, such parties would be trustees. 

PART 111 
Preventive Relief 
CHAPTER Vir 
Injunctions generally 

36. Preventive relief how granted. — Preventive relief is granted at the 

discretion of the Court by injunction, temporary or perpetual 

37. Temporary and perpetual injunctions. — (1) Temoorary injunctions 
aie such as are to continue until a specified time, or until the further order 
of the Court, and they may be granted at any stage of a suit, and are 
regulated by the Code of Civi! Procedure, 1908. 

(2) A perpetual injunction can only be granted by the decree made at 
the hearing and upon the merits of the suit; the defendant is thereby perpe- 
tually enjoined from the assertion of a right, or from the commission of an act 
which would be contrary to the rights of the plaintiff. 

CHAPTER VIII 


PERPETUAL INJUNCTIONS 

38. Perpetual injunction when granted. — (1) Subject to the other provisions 
contained in or referred to by this Chapter, a perpetual injunction 
may be granted to the plaintiff to prevent the breach of an obligation existing 
in his favour, whether expressly or by implication. ® 

(2) When any such obligation arises from contract, the Court shall be 
guided by the rules and provisions contained in Chapter II. 

• defendant invades or threatens to invade the plaintiff’s 

nght to, or enjoyment of, property, the Court may grant a perpetual injunction 
m the following cases, namely : t' t j 

(а) where the defendant is trustee of the property for the plaintiff; 

(б) where there exists no standard for ascertaining the actual damaU 

caused, or likely to be caused, by the invasion;^ damage 
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39. Manda tory injunctions.— When, to prevent the breach of an 
obligation, it is necessary to compel the performance of certain acts which the 
Court IS capable of enforcing, the Court may in its discretion grant an iniunc- 

tliT requisuT breach complained of, and also to compel performance of 


. in lieu of, or in addition to, injunction.— (1) The 

plaintiff in a suit for perpetual injunction under Sec. 38, or mandatory injunc- 
t^ion under Sec. 39, may claim damages either in addition to, or in substitution 
for, such injunction and the Court may, if it thinks fit, award such damages. 


(2) No relief for damages shall be granted under this 
plaintiff has claimed such relief in his plaint : 


section unless the 


Provided that where no such damages have been claimed in the plaint. 
the Court shall, at any stage of the proceeding, allow the plaintiff to amend 
the plaint on such terms as may be just for including such claim. 


in 2L fjismissal of a suit to prevent the breach of an obligation existing 
in lavour of the plaintiff shall bar his right to sue for damages for such breach. 


41. Injunction when refused. — An injunction cannot be ai anted— 

(<z) to restiain any person from prosecuting a judicial proceeding 
pending at the institution of the suit in which the injunction is sought, 

ceetogs^-^^” is necessary to prevent a multiplicity of pro- 

(M) to restrain any person from instituting or prosecuting any pro- 
ceeding in a court not subordinate to that from which the injunction 
is sought; 

(c) to restrain any person from applying to any legislative body; 

{d) to restrain any person from instituting or prosecuting any pro- 
ceeding in a criminal matter; 

(e) to prevent the breach of a contract the performance of which 
would not be specifically enforced; 

(/) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance; 

te) to prevent a continuing breach in which the plaintift' has 
acquiesced ; 

(/i) when equally efficacious relief can certainly be obtained by any 
other usual mode of proceeding except in case of breach of trust; 

(0 when the conduct of the plaintifl' or his agents has been such as 
to disentitle him to the assistance of the Court: 

(/) when the plaintiff has no personal interest in the matter. 
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42. Iniimction to perform negative agreement.— Notwithstanding any- 
thing contained in Cl. (e) of Sec. 41, where a contract compos^ an 
affirmative agreement to do certain act, coupled with a negative agreement, 
express or implied, not to do a certain act, the circumstance that the Court is 
unable to compel specific performance of the affirmative agreement shall not 
preclude it from granting an injunction to perform the negative agi cement . 

Provided that the plaintiff has not failed to perform the contract so far as 
it is binding on him. 


43. Amendment of Act 10 of 1940. — In Sec, 
1940, after the words “nor shall any arbitration, 
word “enforced” shall be inserted. 


32 of the Arbitration Act, 
agreement or award be”, the 


44. Repeal.— The Specific Relief Act, 1877, is hereby repealed 



INTRODUCTION 

One of the most common of all pleas in civil litigation is that a suit is 
barred by the provisions of the Specific Relief Act. There are few suits indeed 
in which this piea is not raised. 

The old Specific Relief Act was passed in 1877. and has since been 
amended by Acts 4 of 1882, 12 of 1891, 9 of 1899, 21 of 1929, 10 of 1940 and 3 
of 1951. It has also been adapted by the Adaptation Orders, A.O. 1937, 
A.O. 1948 and A.O. 1950. In 1951, it was extended to Part B States and now 
it extends to the whole of India except the State of Jammu and Kashmir and the 
scheduled districts under the Scheduled Districts Act, 1874. 

The Act was originally drafted upon the lines of the drafe New York 
Civil Code, 1862 and its main provisions embody the doctrines evolved by 
the English Equity Courts, which had previous to the Act been applied in India 
as piinciples of equity, justice and good conscience. The Act, on the whole, 
has worked well, but as observed by Banerji in his Law of Specific Relief, 2nd 
Ed., on page 34 : 

“There is room for improvement both in the expression and the subs- 
tance.” 

It is a unique enactment. Its significance is unquestioned but its place is 
undetermined. Pollock and Mulla in their well-known Commentary on the 
Specific Relief Act observe : 

“Specific Relief, as a form of judicial redress, belongs to the Law of 
Procedure, and in a body of written law arranged according to the 
natural affinities of the subject-matter, would find its place as a distinct 
part of other division of the Civil Procedure Code. 

“If the work were to be done afresh with regard to historical acci- 
dents, there would be no reason for having a separate Specific Relief 
Act at all; its contents would be divided between the Civil Procedure 
Code and the Transfer of Property Act. Such a drastic reform may well, 
as things are, not be worth the pains, but some decision in detail appears 
desirable.” 

This aspect of the Act engaged the consideration of the Law Commission 
on whose recommendations the Bill of the new Act (Act 47 of 1963) has been 
drafted/was drafted. 

The new Specific Relief Act, 1963, repeals an Act almost a century old and 
obviously unsuited to many of our present requirements. Dealing with this aspect, 
the Law Commission observed as follows : 

“We have given careful consideration to the suggestion, and are 
unable to accept it. The main consideration which has brought us 
to this conclusion is that the Specific Relief Act deals with certain equi- 
table principles and remedies which stand apart both historically 
as well as intrinsically, from the common law rules which are em- 
bodied in our Code of Civil Procedure. The subject bealt with by 
the Act such as specific performance, declaratory decrees, injuctions, 
rescission and rectifications, usually find a separate treatment in legal 

S.R.A.— 3 
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literature. Moreover, the legal profession and the courts have become 
used to the present arrangements and a change with the sole object 
of formal perfection would not be justified.” 

The Act deals with certain kinds of equitable remedies. These are (1) 
Recovery of possession of property, (2) Specific performance of contracts, 
(31 Rectification of instruments, (4) Rescission of contracts, (5) Cancellation 
of instruments, (6) Declaratory decrees, and (7) Injunctions. Besides these, there 
are certain other forms of specific relief mentioned in Appendix A, Forms 
41 — 6 and 49 of the Code of Civil Procedure and in status, such as, the Transfer 
of Property Act, Trusts Act, Partnership Act. They are different in origin and 
nature and the Law Commission found that no advantage would be gained by . 
including them in the Act. 

The new Act does not disturb the existing pattern and classification of 
law while seeking to improve both the language and the substance of the Act. 
But it is difficult to avoid the inherent defects which must exist in the codifica- 
tion of equitable principles. 

There was a suggestion that the Act should also deal with compensatory 
relief but it does not find favour with the Law Commission in view that com- 
pensatory relief is inconsistent with and generally an alternative to specific relief 
and is therefore best dealt with separately. In so far as it is complementary 
to specific relief, the Act deals with it. 

The Act extends to the whole of India except the State of Jammu and 
Kashmir. 


The definition of “trust” in Sec. 3 of the old Act is not satisfactory inasmuch 

as it refers to “express”, “implied” and “constructive” fiduciary ownership, 

without explaining those terms. Since a definition of “trust” has subsequently 

been enacted in the Trusts Act (II of 1882), it is desirable that there should be 

parity between the provisions of the two enactments. The definition in the 

new Act would now comprise a trust as defined in Sec. 3 of the Trusts Act as 

well as all obligations in the nature of trusts which are included in Chapter IX 

of the Act. Consequential changes in the definition of “trustee” have also been 

made. Clause (a) of Sec. 4 has been omitted as unnecessary. Under Sec, 

2 (//) of the Contract Act, only “an agreement enforceable by law is a contract”. 

A mere agreement is not enforceable in law. There is, therefore, no question 

of any specific relief being granted in respect of a mere agreement which is not a 

contract. Sections 5 and 6 of the old Act have been omitted on the ground 

that they embody propositions too elementary to be codified and serve no useful 

purpose. Whitley and Stokes considered them unnecessary and recommended 
their repeal. 


Section 7 of the old Act provided that specific relief cannot be granted 
foi the purpose of enforcing a penal law. This section has been re-numbered 
as Sec. 4 of the new Act and recast so as to bring out more clearly the principle 
that specific relief being a civil remedy, the plaintiff must show some individual 

right to itj thus UuCiing to its present negative forni a positive content. 


Sections 8, 9 and 10 of the old Act have been re-numbered as Secs. 5, 6 

and 7 of the new Act with the substitution of the word “provided” for the 

n°'‘ f I both Secs. 8 and 10 of the old Act. Section 

n of the o d Act has been re-numbered as Sec. 8 of the new Act. and an Expla- 

uwhv o K h" f to Sec. 12 of the old Act has been added 

\Micieby the burden of proving that the c, se does not fall within Cl (6) or 
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Cl. (c) is laid on the defendant. In such case it should be for the defendant to 
prove that the article in respect of which possession is claimed is an ordinary 
article of commerce having no special value or interest to the plaintiff or that the 
damage is assessable in money. 

Section 9 is new. In India the defences that are available under the 
Law of Contract, such as, incapacity of parties, absence of a concluded con- 
tract, the uncertainty of the contract, coercion, fraud, misrepresentation, mistake, 
illegality or want of authority are all dealt with under the Contract Act, Section 
9 prescribes in a compendious way all the defences that are open to a defendant ; 
and incidentally makes Sec. 4 {a) of the old Act, which has row been omitted, 
all the more unnecessary. 

Section 12 of the old Act contains four clauses: {a), (6), (c) and {d). Clause (a) 
relates to an obligation arising out of a trust. The only references to trust, so 
far as specific performance is concerned, are in CL {a) of Sec. 12 and Cl, (t ) of Sec. 
21. In the new Act both of them arc included in a new section. Sec. 11. Clause (g) 
is out of place in Sec. 12 as that section relates to executory contracts whereas 
in the case of an obligation arising out of a trust it arises out of an executed con- 
tract. Clause {d) of Sec. 12 has been omitted altogether as it seems to sanction the 
doubtful .doctrine that the insolvency of the defendant is a ground for 
decreeing specific performance. The ability of the defendant to pay damages never 
entered into the consideration of the Courts of Equity in England, It is the 
contract itself which gives to or takes away from the Court its jurisdiction, not 
the wealth or poverty of the defendant. Clauses (a) and {d) of Sec. 12 having 
been thus deleted, the remaining Cls. {b) and (c) have been incorporated in Sec. 
10 of the new Act which dealt with cases in which specific performance of a con- 
tract may, in the discretion of the Court, be enforced. Clause (h) of Sec. 12 of 
the old Act re-numbered as CL (a) of Sec. 10 of the new Act provides for specific 
performance when there exists no standard for ascertaining the actual damage 
caused by the non-performance of the act agreed to be done, while Cl. (c) of 
Sec. 12 of the old Act re-numbered as Cl. (b) of Sec, 10 of the new Act provides 
for specific performance when the act agreed to be done is such that compen- 
sation ill money for its non-performance would not afford adequate relief. 

As regards the Explanation to Sec. 12 of the old Act the Law Commis- 
sion felt that the presumption relating to moveable property is somewhat mis- 
leading in its present form and it would be conducive to a better understanding 
of the law if the exceptional cases where the presumption of adequacy of damages 
is not applied are also specified. The Explanation has accordingly been made 
more explanatory and split up in sub-clauses (/) and (*7)1 sub-clause (/) is 
related to immoveable property in respect of which no change has been considered 
necessary while in sub-clause (U) dealing with moveable property the excep- 
tional cases where damages would not be an adequate relief and consequently 
specific performance would be incumbent have been specified. These cases are — 

{a) Where the property is not an ordinary article of commerce or 
is otherwise of special value or interest to the plaintiff. ‘ 

(b) Where the property is held by the defendant as agent or trustee 
of the plaintiff.® 

(c) Where the property consists of goods not easily procurable in the 
market. 

1. Cf, Pusey Vt Pusey, (1684) 1 Vern, 273; 2. Wood v, Roweliffe, (1844) 3 Hare 301, 
fHacke V, Gray, (1859) 4 Drew, 65, 
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The last exception has been speciall> developed in the United States'* 
courts have enforced specific performance of contracts to furnish gas, water or 
other necessary materials to a manufacturing establishment, where the thing 
contracted for is not immediately available from other sources and a breach 
of the contract would stop the operations of the plaintiff’s establishment. The 
same principle is applied where the goods are such that thev can be supplied 
by no one except the defendant. A contract to furnish stone from a certain 
quarry for building was enforced where the stone was of a peculiar colour and 
the building was partially constructed from the stone already furnished, Hven 

a contract for the delivery of a motion-picture film to an exhibitor has been 
enforced. 


in \iew of the vast economic developments which are taking place in India 
this provision has been borrowed from the American law. 


In the old Act Secs. 14 to 17 deal with claims for specific relief of a part 
of a contract and Sec. 13 enshrines a principle generally applicable to cases 
falling within Secs, 14 to 17. All these sections have now been grouped together 
as Sec. 12 of the new Act. The various sub-clauses of Sec. 12 of the 
Act correspond to the sections of the old Act as follows: 

Sub-clause (1) corresponds to Sec. 17. 

Sub-clause (2) corresponds to Sec. 14. 

Sub-clause (3) corresponsds to Sec. 15. 


Section 13 of the new Act is Sec 
amendments : 


But one important chanse which has been made in sub-clause (3) is that then 
which must be left unperformed forms a considerable portion of the 
whole but admits of TOmpensation in money, the plaintiff is allowed a propor- 
tionate abatement of the consideration when he is to relinquish all claims to*further 

performance or any further compensation for the breach. In this resoect the 
existing position is inequitable. 

Sub-clause (4) corresponds to Sec. 16. 

The Explanation reproduces Sec. 13 with verbal changes. 

18 of the old Act with the following 

(a) It is made clear that this clause applies also to absence of title; 
Chapter’\ it ^is^^made^clea^ provisions of this 

Cl. fl. apply to cases under sXcW^ 

tract” h« ^'n sublthuted so'lLT 
applies only to contracts to sell lease or h^f* 

enibied* to rS'uTre 'a vendo"? to‘”£t a^onveyance SI 

bound to convey at the request of the vender ^ 

makes it clear that a^re-coimyaiice nee? br°oht* necessary” 

required under law. ^ obtained only when it is 

!. 49 Am. Juris., Secs. 126, 128, pp. 149 , j,. 
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Section 14 of the new Act is Sec. 21 of the old Act with certain amendments 
base on cupudicial precedents and principles applied in England and America, 
It ddeals with contracts not specifically enforceable. Clause (c) of Sec. 21 of the 
old Act which provided that a contract the terms of which the Court cannot 
find with reasonable certainty is not enforceable has been omitted pin Sec. 14 of 
the new Act on the basis of the view taken by Pollock and Mulla {Specific 
Relief Act, page 200) that it is redundant inasmuch as under Sec. 29 of the 
Contract Act, a contract “which is not certain or capable of being made certain” 
is void. Clauses (/) and (/*) of Sec, 21 of the old Act have also been dropped 
as unnecessary in view of Sec. 9 of the new Act. Clause (/) dealt with contract 
by or on behalf of a corporation or public company in excess of its powers. 
Clause (^^) of the said section which dealt with trusts has been dropped as its 
provisions have been incorporated in Sec. 11 of the new Act. The remaming 
clauses of Sec. 21 of the old Act remain intact with ccitain verbal changes. 

Clause (g) of Sec. 21 of the old Act provided that a contract the 
performance of which involves the performance of a continuous duty extending 
over a longer period than three years from its date is not enforceable. This time- 
limit of three years was arbitrary and constituted a departure from the corres- 
ponding English law. This arbitrary time-limit has been done away within Sec. 14 
of the new Act which provides that the Court will not decree specific perfor- 
mance if the contract involves the performance of such a continuous duty that' the 
Court is not able to supervise it. The law has thus been made more logical. 
Sub-clause (3) of this section is new and incorporates the exceptional case in 
which specific performance is granted notwithstanding the earlier provisions of 

the section. 


These exceptional cases are as follows : 


(1) Where a loan has been advanced either in whole or in part by 
the lender on a contract to execute a mortgage but the borrower refuses 
to execute the mortgage, specific performance of the contract can be 
obtained if the borrower is not willing to repay the loan at once.^ 

a part of the loan only has been advanced, the lender must be ready and 
willing to advance the remaining sum according to the agreement. 

(2) Another such case is the specific performance of a contract to 
subscribe for debentures of a company. 


(3) A contract to build or repair involving the performance of a 
continuous duty which the Court cannot supervise would not generally 
be specifically enforced.- But such a contract is enforced in England ^ 
and in America^ in certain exeptional circumstances. Such a contract 
would be specifically enforced if the building or work is defined by the 
contract with sufficient particularity so as to enable the Court to deter- 
mine the exact nature of the work, or that the plaintiff has a substantial 
interest, in the performance of the contract so that compensation for 
its breach would not be an adequate relief and that the defendant has 
under the contract obtained possession of the land on which the work 



is to be carried out. 


iWin Lai v. Nilmoni, A. 1. R. 1928 
C. 80; Fry, Specific Performance^ 
p. 24 : 49 Am. Juris., Sec. 83, 

V. Ramchandra, I. L. R. 

2od Ed., Vo!. 31, para. 365, 


p, 333; Fry, 6th Ed., p. 48; Dart, 
Vendor and Purchaser, Vo!. II, p, 879 ; 
Wolverhamption Corporation v. Em- 
mons, (1901) 1 K. B. 515. 

4. Pomeroy, Specific Performance, 3rd Ed., 
Sec, 23;' Story, Equity Jurisprudence, 
1920, p. 308, 
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Section 15 of the new Act deals with persons who may obtain specific 
performance. This section corresponds to Sec. 23 of the old Act. The words 
“his part’’ in the concluding portion of Cl. (b) of the said Sec. 23 were ambi- 
guous and led to a conflict of opinion amongst commentators. This conflict has 
been removed by making it clear that in a contract of a personal nature, perfor- 
mance by a third party is not to be imposed on the other party to the contract 
except where he has accepted such substituted performance ; sub-clauses (c) 

1 ' j could be substituted by a simple provision providing that a 

third party to a contract who is entitled to a benefit thereunder or has an interest 
therein may sue on the contract subject to certain limitations. This substitution 
would, however, have to await a suitable amendment being made in this behalf 
m the Contract Act and the clauses have been reproduced as they stand for the 
time being, in sub-clauses (g) and (h) the word “public” has been omitted since 
^e nature of these provisions is such that they should apply to all companies. 
Further, in sub-clause (/i) it is provided that the contract would be enforceable 

by or against a company only if it has accepted the contract and has signified 
its acceptance to the other party to the contract. 


Section 16 of the new Act entitled “Personal bars to relief” is a re-enact- 
ment of Sec. 24 of the old Act with the following modifications * 

(/) in sub-clause (^i), for the words ‘*is not entitled”, the words “would 
■ entitled have been substituted in order to make the meaning 

00 in sub-clause (b), following the principles enunciated by case-law 
it has been provided that specific performance cannot be enforced 
where the plaintiff has acted in fraud of the contract or acts at vari- 
ance with or in subversion of the relationship intended to be established 
by the contract; 

(in) clasue (c) of Sec. 24 has been omitted as unnecessary in view of 
Order 11, rule 2 of the Code of Civil Procedure, 1 908 ; 

(iv) clause (b) of Sec. 24 gives effect to a provision of English law 
as It stood under a Statute of the Sixteenth Century, but the law has 
since been changed. A prior settlement of property would jdivest the 
title of the settlor immediately and any conveyance thereafter from 
sett or to another, even if it be for consideration would be ineffective 
to convey title. This provision is therefore totally » unnecessary and 
has consequently been omitted in the new section ; 

(w) sub-clause (c) of Sec, 1 6 of the new Act is a new provision which 
incorporates the principles laid down by case-law that in a suit for 
yecific performance the plaintiff must show that -all conditions prece- 
dent have been fulfilled and also allege and prove a continuous readi- 
ness and willmgnps to perform the contract on his part from the date of 
the contract to the time of the hearing of the suit. The plaintiff, 

nowever, need not prove performance of or overreadiness or willingness 
to perform non-essential terms; 


thi nlainHff essential that 

safe ti tender money payable under a contract, say, for 

FurthV^the ™ s® directed, 

avers should be entitled to specific performance if he 

accordi^f s ^„sfr«rtS“* ‘o the cpntract 
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Section 17 is Sec. 25 of the old Act with the following modifications: 

Clause (c) of Sec. 25 is omitted for the reasons given in the treatment 
of the foregoing section. 

Although Sec. 25 refers to both moveable and immoveable property, 
it is not clear how far Secs. 18 and 25 apply to contracts for the letting 
of moveable property. Sub-clause (1) is therefore confined to immove- 
able property, but sub-clause (2) provides that the provisions of sub- 
clause (1) will also apply to moveable property in so far as such applica- 
tion is possible. 

Section 18 corresponds to Sec. 26 with the following changes: 

(0 sub-clause (c?) amalgamates Cls. (fl), {b) and (c) of Sec. 26; 

0*0 in sub-clause (c), for the words “contracted to vary”, the 
words “varies its terms” have been substituted as a drafting change. 

Section 19 is Sec. 27 of the old Act with the following changes; 

0) in sub-clause (d), the word “public” has been omitted as this 
provision should apply to all companies; 

(ii) sub-clause (e) has been modified on the lines of the amendment 
of Sec. 23. (b) of the old Act as effected in Sec. 15 (b\ the correspond- 
ing provision of the new Act. 

Section 20 reproduces Sec. 22 of the Act with the followng modifications: 


(i) sub-section (2) (a) is item 1 of Sec. 22 of the old Act. Item (1) 
of Sec. 22 of the old Act is somewhat vague. There are circumstances 
in which a court of equity refuses to decree specific performance on the 
ground of unfairness even though in law the circumstances are not 
such as to render the contract voidable. The scope of this sub-clause 
is therefore widened to provide that the unfair advantage may be due to 
circumstances which may not be sufficient to render the contract voidable ; 

(ii) the two Explanations based on case-law seek to explain in 
what cases unfair advantage or hardship shall not be presumed and 
with reference to what circumstances hardship should ordinarily be 
determined ; 


(Hi) the doctrine that a contract to be specifically enforceable must 
as a general rule be mutual has now very little scope for application in 
India. That doctrine is now being abolished and in its place, the follow- 
ing principle is laid down, namely, that the fact that the remedy of 
specific enforcement is not available to one party is not a sufficient 
reason for refusing it to the other party. 


Sub-clause (4) gives effect to this new principle. 



Section 21 is Sec. 19 of the old Act with the following changes: 

13 sub-clause (4) makes it clear that the compensation to be 
l,iwarded is to be determined on the basis of Sec. 73 of the Indian Con- 
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(/7) it is provided in sub-clause (5) that compensation has to be 
specifically asked for before it can be granted, and that the Court should 
allow the plaintiff to amend his plaint at any stage of the proceeding for 
the purpose. 

Section 22 is new. Sub-clsuse (1) (^) introduces a rule, now settled by 
judicial decisions that in order to avoid a multiplicity of proceedings the plain- 
tiff may claim a decree for possession in a suit for specific performance, even 
though strictly speaking the right to possession accrues only when specific per- 
formance is decreed. 

In some cases it has been^held that the Court may, in a suit for specific 
performance, direct a refund of earnest money while refusing specific perform- 
ance if the facts disclose a case for a refund. Sub-clause {b) gives effect to this 
and also permits the plaintiff to claim any other relief. 

It is , however, provided that any such relief will not be granted unless 
a claim in that behalf is made by the plaintiff either initially or by an amend- 
ment at a later stage, but that does not prejudice his right to compensation 
under Cl. 21. 

Section 23 is Sec. 20 of the old Act amplified so as to codify the law on 
the subject. In applying Sec. 20 of the old Act courts have tried to ascertain 
the intention of the parties, that is, whether the party bound to performance 
has an alternative choice given to him by the contract, to perform or to pay 
the agreed sum or whether he is bound to do a certain thing, with a penal sum 
or sum by way of liquidated damages attached as security. In the latter case, 
the Court, notwithstanding the penal clause enforces performance if the con- 
tract be such that without the penal clause it would have been proper to enforce 
specific performance. 

Section 24 is Sec. 29 of the old Act. Provisions have been included in 
the new Act enabling the plaintiff to ask for reliefs such as refund of earnest 
money, etc. and by way of abundant caution it is made clear in this clause 
that the dismissal of a suit for specific performance shall not bar a suit for any 
relief other than damages. 

Section 25 is Sec. 30 of the old Act. After the passing of the Arbitration 
Act, 1940, the provisions of this clause should be confined to cases of arbitration 
under other laws the operation of which is saved by Secs. 46 and 47 of the 
Arbitration Act, 1940. As respects cases to which the Arbitration Act, 1940, 
applies, that Act prescribes the procedure to be followed f^or their enforcement! 
Section 27-A of the old Act is omitted for the reason that suitable provision is 
to be made in this behalf in the Registration Act and Sec. 28 has been omitted 
for the reason the material provisions thereof have been incorporated in their 
appropriate places in the Act. 

Section 26 is Sec. 31 of the old Act with the following modifications : 

(i) under Sec, 31 of the Companies Act, 1956, the articles of associa- 
tion of a company may be altered by the company by special resolution 

und it IS, therefore, advisable to exclude articles of association from the 
scope of this clause ; 

(/7) it is provided in sub-clause (1) that the relief of rectification 
may be obtained not only in a suit specifically brought for the purpose 
as at present but also in a suit in which any right arising under the con- 
tract or other instrument is in issue. It is further provided that the relief 
will be open to either party but only if it is specifically asked for in his 
pleading whether initially or by amendment; 
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(m) Sec. 32 of the old Act has been omitted as it is ambiguous; 
and if it means that the Court will not rectify an invalid instrument 
it is not necessary; 

(iv) Sec. 33 of the old Act has been omitted as unnecessary as 
this provision seeks to merely enjoin the Court to discover the real 
intention of the parties. In any event. Sec. 26 of the new Act renders 
this section of the old Act unnecessary; 

(v) Sec. 34 of the old Act has been incorporated in sub-clause (3). 

Section 27 is Sec. 35 of the old Act with the following modifications: 

(i) Sec. 35 (c) of the old Act and the two paragraphs succeeding 
it have been omitted in view of Sec. 28 of the new Act, otherwise sub^ 
clause (1) is a reproduction of Sec. 35; 

(ii) sub-clause (2) codifies the principles followed by courts in refusing 
to rescind a contract; 

{Hi) the requirement of “writing*’ at the beginning of Sec. 35 has 
been omitted by the Transfer of Property Act, 1882, in relation to terri- 
tories where that Act is in force ; hence the Explanation. 

Section 28 is new. Under Sec. 35 (c) of the old Act, the vendor or 
lessor has the option of bringing a separate suit for the rescission of a con- 
tract or to apply for rescission in the same suit under the third paragraph of 
the section, but there is no reason why the vendor or lessor should be allowed 
to harass the other party in a separate proceeding when the relief of rescission 
can be made available in the same suit. At the same time suitable reliefs should 
also be made available to the purchaser or lessee when he makes the payments 
due, but the vendor or lessor does not comply with the terms of the decree. This 
section therefore seeks to provide complete relief to both the parties in terms 
of the decree for specific performance in the same suit without having to resort 
to separate proceedings. 

Section 36 of the old Act has been omitted as it is in conflict with Sec. 22 
of the Indian Contract Act, 1872, and does not appear to enshrine any sound 
principle. 

Section 29 re-enacts Sec. 37 of the old .Act; Sec. 31, Sec. 39 of the old 
Act; Sec. 32, Sec. 40; Sec. 34, Sec. 42; Sec, 35, Sec. 43; Sec. 36^ Sec 52; Sec. 37, 
Sec. 53 ; Sec. 39, Sec, 55 and Sec. 42, Sec. 57 of the old Act without any changes. 

Section 30 of the new Act is Sec. 38 of the old Act amplified to provide 
that while decreeing re.scission the Court might direct not only payment of 
compensation to the defendant but also restoration of any benefit received by 
the plaintiff under contract. 

Section 33 of the new Act corresponds to Sec. 41 of the old Act. 

Under Sec. 41 of the old Act a plaindlf who obtains cancellation of an 
instrument may be required to make compensation to the defendant. This 
provision has been expanded to provide for the following matters : 

(0 the plaintiff may also have to restore any benefit which he may 
have obtained under the instrument; 

S.R.A.— 4 
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(ii) the whole principle has been extended to apply in favour of 
a plaintiff in a case where the defendant successfully resists a suit on the 
ground that it is void or that it is voidable and he has avoided it; 

(hi) it is, however, provided that in the case of a contract, which 
is void by reason of the defendant being a minor or lunatic at the time 
of the contract, the defendant must restore any benefit, whether pro- 
or monetary, which he has actually received under the contract* 
There is, however, no question of any liability for making compensation 
in such a case. 

Section 38 of the new Act is Sec. 54 of the old Act with the following 
changes : 


(/) for the word “applicant”, the word “plaintiff” has been substi- 
tuted as the former expression is inaccurate; 

(h) Sec. 54 {d) of the old Act has been omitted for the reasons 
given in respect of the omission of Sec. 12 (d) of the old Act. 

Section 40 of the new Act is new and gives effect to the principles already 
accepted that the Court can, in an action for injunction, exercise its discretion 
to award damages either in addition to or in substitution for an injunction. 

Section 41 of the new Act is Sec. 56 of the old Act with the following 
changes : 

(/) the expression “to stay proceedings” in Cls. (<?), (6) and (c) of 

Sec, 56 has given to rise to controversy as to whether any injunction 
can be directed against the Court itself before which the proceeding 
is pending. An injunction is a remedy in personam which is directed 
against the litigant and this is now made clear; 

(h) Sec. 56 {d) has been omitted ; the first part of it is inconsistent 
with Art. 361 (1) o" the Constitution, and the second part is tin* 
necessaiy. 

Secdon 43 makes a consequential amendiricnt in the Arbitration Acr, 
1940. 

Section 44 of the new Aci repeals the old Specific Relief Act. 

The new Specific Relief Act enacted by Parliament as a new and independent 
Act based on the recommendation of the Law Commission reflects an evolu- 
tionary process; determined by judicial precedents, principles of India, Eng- 
lish and American law and our current requirements, it is like our Constitution 
the rich embodiment, the saturated essence of legal wisdom and leeal exDeriencs 
Its Bill was introduced in the Lok Sabha on thi I5th June, 1962^ On ^ 9^; 
August, 1962, a motion was made and accepted for its reference to the Joint 

Committee. The Rajya Sabha discussed this motion on the 21st August 1962. 

The Joint Committee held four sittings and submitted its report on the 9th 
November 19f2, and the Lok Sabha passed it on the 13th August, 1963. It 

was passed by the Rajya Sabha without any amendment. The new Act now 

launches upon its careei for a trial. 
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( ACT NO. 47 OF 1963 
New Old 


An Act to define and amend 
the law relating to certain kinds 
of specific relief 
Preamble. — Be it enacted 
by Parliament in the Four- 
teenth Year of the Republic 
of India as follows : 


An Act to define and amend 
the law relating to certain kinds 
of specific relief 
Preamble.— Whereas it is 

expedient to define and 
amend the law relating to 
certain hinds of specific relief 
obtainable in civil suits; It is 
hereby enacted as follows : 
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1, History of legislation.— The Specific Relief Act was passed in 1877 
and bad since been amended by Acts 4 of 1882, 12 of 189 J, 9 of 1899, 21 of 

1929, 10 of 1940 and 3 of 1951. It had also been adapted by the Adaptation 
Orders, A.O. 1937, A.O. 1948 and A.O. 1950. In 1951, it was extended to 
Part B States and thereafter it was extended to the whole of India except 
the State of Jammu and Kashmir and the scheduled districts under the Scheduled 
Districts Act, 1874. 


The Act was originally drafted upon the lines of the draft New York 
Civil Code, 1862, and its main provisions embodied the doctrines evolved by 
the English Equity Courts, which had previous to the Act been applied in India 
as principles of equity, justice and good conscience. The Act, on the whole, 
had worked well but ‘‘there was room for improvement both in the expression and 

the substance”. 2 


In making their recommendations the Law Commission of India consi- 
dered the various suggestions received by them and gave effect to such of them 
as appeared to them to be suitable. They dealt with two suggestions of a funda- 
mental nature in the following words : 


“It has been suggested that there is no justification for a separate 
enactment on ‘specifi: relief’ and that the provisions of this Act should 
be transferred to the Code of Civil Procedure and other enactments. 

This suggestion is founded on certain observations of Pollock and 
Mulla:8 


‘Specific relief, as a form of judicial redress, belongs to the Law of 
Procedure, and, in a body of written law arranged according to the 
natural af^ities of the subject-matter, would find its place as a distinct 
part or other division of the Civil Procedure Code 



bblUhed in the Gazeiie of Indkt^ Ex- 
traordlnary. No. 43, Pt. II, Sec. 1, dated 
t^oember^ 1963, 


2. Baaerji’s Law of Specific Relief 2nd 
Ed,, p. 34. 

3. Specific Relief Act, 8th Ed., pp. 735, 737. 
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‘If the work were to be done afresh without regard to historical 

accidents, there would be no Civil 

Relief Act at all; its contents would be divided between the Civil 

Procedure Code and the Transfer of Property Act. Such a drashc 

reform may well, as things are, not be worth the pams, but some 

decision in detail appears desirable,’^ 


“It is to be noticed that even Pollock and Mulla did not consider 
such a drastic change worth the labour involved. We have Sf^en 
careful consideration to the suggestion, and arc unable to accept it. 
The main consideration which has brought us to this conclusion is that 
the Specific Relief Act deals with certain equitable principles and 
remedies which stand apart, both historically as well as intrinsically, 
from the common law rules which are embodied in our Code or 
Civil Procedure. The subjects dealt with by the Act, such as specific 
performance, declaratory decrees, injunction, rescission and rectification 
usually find a separate treatment in legal literature. Moreover, the 
legal profession and the Courts have become used to the present 
arrangement and a change with the sole object of formal perfection 
would not be justified. 


“A further suggestion is that the Act should also deal with com- 
pensatory relief. We are, however, of the view ^ that compensatory 
relief is inconsistent with and generally an alternative to specific relief 
and is, therefore, best dealt with separately. In so^ far as it is comple- 
mentary to specific relief, the Act deals with it.”^ 

The Specific Relief Act, 1963, is the outcome of the acceptance by the 
Central Government of the recommendations made by the Law Commission 
of India. They studied, deliberated and submitted their reports recommending 
for a complete and thorough overhaul of the then operating Specific Relief 
Act, 1877. Their recommendations were embodied in the Ninth Report, 
which discussed in some details the provisions, their effect, and made valuable 
suggestions. The Report was submitted on as early as 19th July, 1958. The 
Government studied the report and took decisions in favour of working out of the 
recommendations of the Law Commission, on the Specific Relief Act. A Bill, 
seeking to amend the Specific Relief Act, 1877, was introduced in the Lok 
Sabha on 23rd December, 1960 which lapsed due to the dissolution of the Lok 
Sabha. Therefore, it could not become the law then. The Bill was again 
introduced in the Lok Sabha and passed by both the Houses of the Parliament, 
i. e. the Lok Sabha and the Rajya Sabha. It has since been assented to by 
the President on 13th December, 1963. It has been published in the Gazette 
of IndiGy Extraordinary, No. 43, Part II, Sec. 1, dated the 16th December, 1963, 
and has thus become a full Hedged law; 

‘The Legislature has tried to improve both the language and the 
substance of the Act, But it is difficult to avoid the inherent defect 
which must exist in the codification of equitable principles. As 
Sir Raymond Evershed, Master of the Rolls, has said, ‘As equity 
lawyer, let me acknowledge that I have a natural inclination to 
favour the undefined and undefinable in the form of principles 
which have never lost, by unnecessary and constructing definition, 
their capacity for useful growth. And I would like, here, to make 
the important point that these undefined principles of equity could 

Relief Act^ 8th Ed., 2. Report of the Law Commission of India 
PP. pn the Specific Relief Act, 1877, pp. 1-2, 
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never, as far as I can see, (save to a very limited extent) be 
effectively or usefully comprehended, by codification, in the enacted 
law. At least in so far as they were so comprehended, the functions of 
the Courts in regard to them might thereby be changed— and surely 
not changed for the public advantage— from the more or less creative 
faculty of seeing whether the new relationship or the new set of facts 
was within or without the embrace of the princip e to the narrower 
task of interpreting the Parliamentary language . 

All the illustrations in the old Act have been omitted. It is true that 
Whitley and Stokes, in their introduction to the Anglo-Indian Codes, 
Quoted^ Macaulay’s expectation that the “illustrations will greatly Meditate 
the understanding of the law’’. It may be stated, however, that the 
illustrations have not, on the whole, served to clarify the provisions of t 
Act Some of the illustrations are not warranted by the terms of the relevant 
s^c ion? others have tended to prevent the development of equitable 
jurisprudence. Moreover, the Indian Legislature has for some time past given 
up the practice of inserting illustrations in Acts. 

1 Act not exhaustive.-The Specific Relief Act, 1963, is not an exhaus- 
tive enactment It does not consolidate the whole law on the subject. As the 
oreaSwe would indicate, it is an Act “to define and amend the law relating to 
Sn kinds S specific relief’’. It does not purport to ky down the law m a- 
ting to specific relief in all its ramifications. In 

MY.?/- n/ w/£iQ held that the Specific Relief Act, lo7/, was not exnausiive. 

» English to on tto ,ubi«t Ih. Aot 

did not deal specifically with any topic. 

3 Obiect of the Act.-The object of the Act may best be stated in the 
worfs S'statements of Objects and Reasons which run as under . 

“This Ml seeks to "rae^j^the recommento^ Law 

Commission contained m i P j as it now 

A^^n earlter M? on th? subjecT ktroduced in the Lok Sabha on 

the 23rd peeera'’^> J® , ’ n of the Law Commission, explain the 
clauses, extracted from the Kepon oi me .-a 

changes made in the existing Act. 

4. Scope of the Act.— The Specific Rehrf Ac^^ l,^?d for^ ehewhere!’'^" U 

is adjective law and *^® ®"^®‘(h?law relating to certain kinds of specific reliefs 

purports to define and ^vith the remaining remedies, 

obkinable in Civil Courts. It does "Ot de^ ^^‘“pj^J^gidentally and to the 

liSd”«errte it S^remedLSo 

Si, j?io'r.t.sr<!S.5w“K«'x ,h.w r..« *». 


L 

2 . 

3. 

4. 

5 . 

6 . 


72 L. Q. R., PP: 43-44. 

Volume I, p. xxiv, • • „ India 
Report of the Law Commission of India 

on the Specific Relief Act, 1877, pp. 2-3. 

A. I. R, 1931 Bom. 151. 

A. L R. 1951 Mys. 59, 

Ses also Firm Kishore Chand 

Charan Lai v. Budaun Electric Supply 


7, 


Co. Ltd., A. 1. R, 1944 All. 66 at p. 77; 
Hunaerford Investment Trust Ltd. v. 
Haridas Mundhra, A. I. R. 1972 S. C. 
1826 at p. 1832. 

All Husain v. Raj Kumar Haidar, A.I.R. 
J943 Cal. 417 at p. 426 : 203 I. C. 473 
(F, B.) :I. L, R. (1943) 2 Cal. 605 : 16 
R. C, 226 : 77 C, L. J, 216. 
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For example, the Transfer of Property Act deals with remedies open to a 
mortgagor and a mortgagee on a contract of mortgage* Partnership Act 
grants remedy of dissolution and accounts. Similarly a suit for accounts and 
administration of the property of a deceased may be brought in a Civil Court. 
Section 145 (new), Cr. P. C. provides a remedy for the restoration of recent 

dispossession. 

Guidelines as to when specific performance could be ordered and when 

not. Specific performance of an agreement to sell immoveable property is not 

invariably ordered as a matter of right. The relief is discretionary, but the dis- 
cretion being a judicial one, it has to be exercised neither arbitrarily nor unrea- 
sonably, but according to law and reason. The Specific Relief Act has provi- 
ded certain guidelines as to when specific performance could be ordered and 
when not. Section 28 of the Specific Relief Act. 1877. is one of them, which 
provides what parties cannot be compelled to perforn* Specific performance 
of an agreement cannot be enforced against a party thereto if the consideration to 
be received by him “is so grossly inadequate with reference to the state of things 
existing at the date of the contract, as to be either by itself or coupled with 
other circumstances evidence of fraud or of undue advantage taken by the plain- 
tiff”. Two matters will have to be considered: one while consideration was 
obviously inadequate, was it grossly inadequate; and the other whether the fact 
by itself or in association with other circumstances would amount to undue 
advantage taken by the party asking for enforcement of the agreement. The 
first one involves a question of degree. If the inadequacy of consideration is 
so much as to shock the conscience of the Court in respect of the fairness of the 
agreement it is a case of gross inadequacy of consideration. It is not any in- 
adequacy of consideration that will help a defence in a suit for specific perfor- 
mance but when the inadequacy is unconscionable or is so patently unjust that 
it savours by itself of fraud or that it amounts to that when it is taken in conjunc- 
tion with other circumstances, that exist on the date of the contract. The con- 
cept of joint Hindu family property is that each of the coparceners is entitled to 
the same right as the other and they all hold together the coparcenary property 
and that when a partition is effected all that happens is, not a transfer of interest 
from one to the other, but only release of the interest of one coparcener in favour 
of the other in specific immoveable property allotted to the latter as and for his 
share. In such circumstances, it is doubtful whether there is any occasion to 
apply Sec. 27 (b) [corresponding to new Sec. 19 (/?)] for, in such a case, there is 
no room for applying the language “any other person claiming under him”. 
A sharer on partition does not derive title to his share from any one else and, 
therefore, it cannot be said that he is claiming under somebody for the purpose 
of the application of the section. Even assuming, therefore, that the compromise 
decree was collusive, it is not possible to apply Sec. 27 to a case like this.^ 

6, Define and amend, i. e. to explain and enunciate and codify — 
This Act provides law with respect to various reliefs which can be granted 
under its provisions. As to the instances of other forms of specific relief not 
given by this Act, see Civil Procedure Code, 1908, First Schedule, Forms Nos. 
41 to 46 which deal with administration by a creditor on behalf of himself and 
all other creditors, and by specific and pecuniary legatees, execution of trusts, 
foreclosure or sale, and redemption. Form No. 49 deals with partnership. 
The Act, therefore, does not purport to be an exhaustive enactment The 
Preamble to the Specific Relief Act is in precisely the same fom as the 
Preamble to the Contract Act, and it has been said by the Privy Council with 

1. K. Appa Rao v. P. Balasubramania Gramani, A. I. R. 1976 Mad. 70 at pp, 71-72 
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regard to the Contract Act, that that Act is not exhaustive. ^ By parity of 
reasoning it can be said that the Specific Relief Act is not exhaustive.^ The 
jurisdiction of courts in India to grant specific performance of contracts was 
not created by the passing of this Act. The Courts had already jurisdiction 
independently of the Act which only purports to define and amend the law 
relating to certain kinds of specific relief obtainable in civil suits instituted in 
courts of the territories to which the Act has been extended. ^ 

7. Interpretation of the Act. — The ordinary rule of interpretation is 
well settled that when there is a positive enactment of the Indian Legislature 
the proper course is to examine the language of the statute and to ascertain 
its proper meaning uninfluenced by any consideration derived from the English 
law on which it may be founded.^ Where the language of the two sections 
is alinost identical, courts would hesitate very much to depart from 
the view expressed by such eminent learned Judges in England who 
have had great experience of Company Law unless there was something 
internal in the section itself which would justify its interpretation in a different 
way.® Consequently, wherever the Act does not deal specifically with any 
matter it is permissible to refer to English law.^ In India, apart from the 
General Clauses Act, the decisions of English courts rendered with reference 
to English statutes are indeed a source of rules of interpretation of statutes. 
In deciding whether it is legitimate to adopt a particular rule of interpretation, 
one must have regard to the kind of statute with reference to which it was 
formulated, the Court which formulated it and the legislative practice of the 
time. There is otherwise the risk of being misled by conflicting rules. Jt is also 
equally clear that where the language of a section in the Indian Act is borrowed 
from an English statute it is permissible to interpret it in the light of the latter.® 
In Ardeshar H. Mama v. Flora Sassoon,'’ their Lordships of the Privy 
Council have interpreted the sections of the Specific Relief Act, both as to 
substantive law and practice, in the light of the principles recognized by the 
English courts.’ ^ The following extract from the judgment of their Lordships 
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noted above would pay perusal : “The answer to this question’’, observed 

their Lordships, “depends upon the true construction and effect of the Specific 

Relief Act, 1877, and in particular, of its Part IF, Chapter II, which deals with 

the specific performance of contracts. The Act, like the Indian Contract Act 

1872, is a Code. The Chapter in question is a codification with modifications 

deemed to be called for by Indian conditions and procedure of the then 

existing rules and practice of the English law in relation to the doctrine of 

specific performance. In the present case, it will aid the interpretation of the 

relevant sections to have in mind what the English system on which the Act 

is based was in its origin and in its fullness at the date of codification. Even 

a summary account of that system — necessarily incomplete and quite 

elementary — will serve, as their Lordships believe, to throw light upon 

certain provisions of the Specific Relief Act, from the lack of which a full 

appreciation of their meaning has not consistently been manifested.” In the 

case of a statute which is plain in its terms, it is not legitimate to construe it by 

reading into it a basis derived from the English law which may not necessarily 

have been its basis at all and which is not in accordance with the plain 

meaning of the statute. Cases decided in England on the basis of the English 

law ought not to be applied rigidly to the construction of an Indian statute 

unless there is a corresponding statute in England. It is always dangerous to 

construe an Indian Act by reference to an English Act, however closely the 

language of the two Acts may approximate. ^ The Calcutta High Court also 

has clearly pointed out that the law on the point of specific performance must 

be taken to have been codified by Secs. 14 to 17 (corresponding to Sec. 12 of 

the present Act) and tne English authorities can only be i*esorted to for the 

purpose of explaining ihose sections.® Therefore there cannot be any manner 

of doubt that where there is an express divergence in the Act from the English 

law the Act will be strictly adhered to.^ But on points not covered by the 

Act, the Courts in India may with advantage apply rules of the English law 

consistent with principles of justice, equity and good conscience.® In fact 

both wurts in India as well as their Lordships of the Privy Council have 
actually done so.”® 


specific relief obtainable in civil suits. — ^Tbe expression 
specific relief” means a relief in specie. It is a remedy which aims 
at the exact fulfilment of an obligation. “Specific relief, apart from any 
question o. compensation, may be regarded as a conscious attempt on the part 
ot a court of equity, to do complete justice either (0 by determining and 
declaring or enforcing for the benefit of one party of primary right of that 
party to have the very thing done or omitted which another party has 

on the corresponding primary duty of that other 
exactly what he has contracted to do or omit, or («) by 

nn. non-contractual obligation which 

before relations with another party, and upon the evidence 

oetore the Court, is imposed by the rules of equity upon that other party.”*^ 


1 . 


2 . 


3. 

4. 


V- Sakur, A. I. R. 

1 

(P. C.) 49 : (I947J 1 M. L. J. 404 (P. C.) 

Gorilla, A. I. R, 1925 Ca!. 380 . 

A "'^vayabalammal, 

P- 387:1. L.R. 58 

mi* • 64 M. L. J. 536 : 

1933 M. w. N, 265 ; 27 L. W. 417 . 


5. 

6 . 


7, 


Lachmi Narain i-, Beni Ram, I. L. R. 
52 All. 476 at p. 484. 

Maharaja of Jaypore v. Rukmani, I. L. R. 
^ Mad. 589 : a.LR. 1919 P, C. 1 ; Kalyan 
Das r Jan Bibi, I. L. R. 51 All. 454 : 

Mohd. Raza v. 

59 I. A. 236 : A. I. R. 
1932 P. C. 158. 

Collet’s Law of Specific Relief in India, 
5lli Ed., pp. 3, 4. 


PREAMBLE [ Syn. No. 9] 


3.1 


In a case of trespass on land the person aggrieved has three remedies open to 
him : (rt) a remedy to bring a criminal action for punishment of the trespasser; 
(6) to claim damages for the injury done by the wrong-doer to him; and W 
to recovery of the property trespassed. In the third case the suit is one relating 
to specific enforcement by claiming a relief for possession of the property of 
whi:h he is dispossessed by the wrong-doer. 


9 . Executory contracts — Positive and negative reliefs, — In executory 

contracts a suit may be brought to compel the perlbrmaiice of the contract by 
the person in default. Such relief may be either positive or negative in 
character : positive when a claim to tlie performance of it is made, negative 
when it is desired to prevent the doing of a thing enjoined or undertaken as 
not to be done. Sections 5 to 35 deal with positive reliefs, while Secs. 36^0 42 
deal with preventive reliefs, i. e. temporary and perpetual injunctions. The 
expression “specific relief” is used in contrast to compensatory relief. In the 
former the suitor obtains the very thing to which he is entitled, in the latter 
compensation and damages for the loss of it. The Act does not deal with 
compensatory relief at all, except incidentally and so far as it is either 
supplementary or alternative to the specific relief. If A agrees to sell a house 
to his neighbour and then refuses to perform his agreement his neighbour 
might seek relief either by compelling // to sell the house or by making him 
pay damages for not selling the house; and so also if A published a practical 
copy of his neighbour’s writings and invaded his copyright his neighbour 
might seek either specific relief by restraining A from so doing (negative relief) 
or compensatory relief by making A pay damages for the wrone inflicted by 
him. It is obvious that the first kind of relief does more exact and complete 
justice, whenever it was applicable. But in the complicated transactions of 
life that kind of relief is often not applicable, and more inconvenience and 
hardship are likely to be caused by attempts to carry the contract into effect 
according to its specific terms, than by the simpler and rougher method of 
giving compensation for the breach of it. So very difi'ercni considerations 
regulate the exercise of jurisdiction by way of specific relief (whether in the 
performance of a contract or in the prevention of a wrong) and the exercise of 
jurisdiction by ,the simpler and rougher method of giving relief by 
epmpens^ion.’- 


.The Act deals with certain kinds of equitable remedies. They are : 


(1) recovery of pbssession. of property (Secs. 8 to 11); 



(2) specific perforraanoe of contracts; 

(3) rectification of instruments; * 

(4) rescission of contracts ; 

(5) cancellation of instruments; ■ 



(6) declaratory decrees and injunctions 




forms of specific relief mentioned in Appendix A, Forms 41-6 
Code of Civil Procedure and in statutes, such as, the Transfer of 
-TjiU^ts AetfJ^artpejrsfiip'^^ct, are dilferent in origin and nature 
**iciu(ied in this Act. 


1. Vide Objects and Reasons .(nf I 


# • 


PART I 
PRELIMINARY 


r j 


New 


1. Short title, extent and 
commencement, — ( 1 ) This Act 
may be called the Specific 
Relief Act, 1963. 

(2) It extends to the whole 
of India except the State of 
Jammu and Kashmir. 


Old 


1. Short title*- 

be called ‘‘The 
Act, 1877”. 


Act may 
Specific Relief 


Local extent.— It extendi do 
the whole of India, except the 
State of Jammu and Kashmir 
and the Scheduled districts .'aS 
defined in Act No. XIV of 1874' 


(3) It shall come into force 
on such date as the Central 


r 

f f 


Government may, by notifi- 
cation in the official Gazette 


Commenceinent* — And it shall 
come into force on the first' day 
of May, 1877. ■ ' 

I . 


SYNOPSIS . i , I 

5: Irtdia. . 35 

Com men Cement anti operation .. 39 
7. Not an exhaustive enactment. .39 


- ‘ # 
riM* 

' . ♦ f f 


f ! ' r-i 


^ ' II b 




appoint. 

T * * — * ■ — * 

I. Legislative changes.. 34 
Title,. 34 

3., Territorial extent.. 34 

. i ‘ ■: 

4. Reasons for the change... 35 

i 

1. LGgis1sHv6 changed. — The itiargiiial notes thdf were sec 

given to separate clauses of Sec. 1 of the repealed Specific Relief Act* T877, 
nave now been combined under common marginal notes ac “Shnrt titio 
extent and commencment” in the new Sec. 1 . ®^viousV the thS^ ^ause^ 

as seefi^t m o? o,' numbfre*’’ have been numbered 

as sub*sectioiis (1), (2) and (3), respectively. 

c there_ is no change exc6pt the <ih arise of year 

&c f oftL% ® ofthe mpeX’ 

OTovin^Vof Mia exemt 1877, extended to all the 

provinces ot India except the scheduled distncU as defined in Act ‘No 14 of 

appo"ntd TndTMrfiVlVtfe be 

pftciaf GaSte ■ Government by the notification in the 

i ' . , 

2. Title.— This Act has been named as the " Specific Relief Act, 1963. 
State o?Jamm“^®„’? ^ct ^extends to^ the whole of India except the 



iSHORT TITLE. tXTtNT AND C'OMMENCEMEN I (S. 1-Syn. No. 3j 


>o| 4 Reasons for lhc change.— The Law Commission of India in their 
.Mmth Report' on.' the Specific Relief Act, 1877, says ; “The Act should be 
extended to the territories known as the scheduled districts. If the Transfer 
^fl^Pitoperty Act, 1,882, can apply to the scheduled districts, there is no reason 
why the Specific Relief Act should not, particularly in view of the fact that courts 
have applied the provisions of the Act to these areas, as principles of “iustice 
* equity* arid good Conscience’ 


‘‘No doubt, there are the scheduled and tribal areas for which special 
provisions, have been made in the Fifth and Sixth Schedules to the Constitu- 
tion. Paragraph 5; of the Fifth Schedule and para. 12 (1) {b) of the Sixth 
Schedule empower the Governor of the State in which a scheduled or 
4idibalwea is included, to exclude the operation of general Acts of Parliament 
or of the Legislature of the State to such areas, by issuing notifications. Thus, 
the present practice would appear to be to extend all general Acts of 
Parliament to the whole of India, leaving it to the Governor to exclude the 
operation of such of them in ^ny tribal or. scheduled area, as he may deem 

fit. It is therefore unnecessary, to make any special provision for such 
area.”2 


' t't ; ■ ' . J . ' 

/ Indiak — Before Indian Independence Act (10 and 11 Geo. VJ, c. 

IfiO) datde i into force on the 15th August,. 1947, India was divided into 
i(Tlr)bBritish' India (consisting' of nine Governors’ Provinces and five Chief 
.Goinmissioners’ Provinces), atid (2) Native State numbering about 561. 

.TheiJ Indian '■ Independence Act ushered into existence two separate 
dominions : 


' jjit’jfd : hi i'. 


' '(1) Pakistan comprising former British Indian Provinces of Sind 
■A I j . ' u . West Punjab, the North-West Frontier Provinces and East 


Benghf, ' iand 

f 

.JjA. 


^ * 
I f 


h/M. j' J 


■j t 


i F .. i y 1 




I ndia^' comprising the rest of British India. 


/■ 1 ^ 


r 

By a rapid process of accession and merger the Indian States lying in the 
^l!)b'i‘riifiiOn 'Of India becaihc integral units of the Indian Union. Now India is 

'Jk\\ L;nibjji >/". jijtl 

III shall meau, 


I ' i 


J ■ r 


N 




; * 




.Doijmnjgn of ^ India comprising- 




(a) as respects any period before the establishment of the Dominion 
orit to of^dndia,’ 1 British ' Ititdia together , with all territories bf Indian 

Rulers then under the suzerainty df His Majesty, all 'territories 
I-. il, W?}), lanjlndi^. R^ler, and..,A^ 

'j h 03 ■} oih fjsn ! ' ' :ot|: ii- , • ; : . I, . 

. I L . ’ o I . : V.. i ' O I ■ . i ' ; I J ,J t 


IV'./- ’ 0,0 : V.. i :0 ’V-M.'- y f ' , . • O' ‘ 

(b) as respects any period after the establishment of the 
;L/ bfit.i.:yi©oroinjon of .India and before the commencement of the Constitu- 
tion, ail territories for the time being included in that Dominion- 
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(c) as respects any period after the commencement of the 
Constitution, ail territories for the time being comprised in the 
territory of India. ^ 

For purpose of this Act “India’' means the territory of India excluding 
the State of Jammu and Kashmir. 

Under Art. 1 (3) of the Constitution of India, the territory of India shall 
comprise — 

(c/) the territories of the States, 

(/>) the Union territories specilied in the First Schedule, and 
(c) such other territories as may be acquired. 

The territories of the States and the Union are specified in First Schedule 
to the Constitution which is reproduced below : 

-FIRST SCHEDULE 
[Articles 1 and 4] 

L THE STATES 


1. ^‘[Andhra Pradesh. — The territories specified in sub-section (1) of 
Sec. 3 of the Andhra State Act, 1953, sub-section (1) of Sec, 3 of the States 
Re-organization Act, 1956, the First Schedule to the Andhra Pradesh and 
Madras (Alteration of Boundaries) Act, 1959, and the Schedule to the Andhra 
Pradesh and Mysore (Transfer of Territory) Act, 1968, but excluding the 
territories specified in the Second Schedule to the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959.] 

2. Assam. — The territories which immediately before the commence- 
ment of this Constitution were comprised in the Province of Assam, the 
Khasi State and Assam Tribal Areas, but excluding the territories specified 
in the Schedule to the Assam (Alteration of Boundaries) Act, 1951, ^[and the 
territories specified in sub-section (I) of Sec. 3 of the State of Nagaland Act, 
1962 ]. 

territories whicii immediately before the commencement 
of this Coiistitution wcic either comprised in the Province of Hihnr or were 
- being administered as if they formed part of that Province, but excluding the 
territories specified in sub-section (I) of Sec. 3 of the Bihar and West Bengal 
(Transfer ol Territories) Act, 1956. 


4. Gujarat.— The territories referred to in sub-section (I) of Sec. 3 of 

the States Re-orgaaization Act, 1960. ] 

c* Kerala.— The territories specified in sub-section (1) of Sec. 5 of the 

States Re-organization Act, 1956. ^ 

Se.% The . territories specified in sub-section (1) of 

RTi'Jth^n «[ and the First Schedule to the 

Rajas than and Madhya Pradesh (Transfer of Territories) Act, 1959 1. 

Nagaland Act, 

2. The First Schedule was subs, bv the Con- s sjukI im, <u n t_ r. • „ 

stitution (Seventh Amendment) Act, ml Act i960 Re-organization 

3. Subs, by Andhtti Pradesh ^nd Mysore 6 rn<: hv fu j xj* .41 « 

(Transfer of Territories) Act, 1968 Pradesh ‘ 

(36 of 1968), Secs, 3-4. 1959 ^ (Tiansfcr of Territories) Act, 
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M 


? 7* '' [Tamil N ado.] — ^The territories wliich immediately before the commence- 

ment of this Constitution were either comprised in the Province of Madras 
or were being administered as if they formed part of that Province and the 
territories specified in Sec. 4 of the States Re-organization Act, 1956, and 
the Second Schedule to the Andhra Pradesh and Madras (Alteration of 
Boundaries) Act, 1959j but excluding the territories specified in sub-section (I) 
of Sec. 3 and sub-section (1) of Sec. 4 of the Andhra Slate Act, 1953 and -‘tthe 
territories specified in Cl. (b) of sub-section (1) of Sec. 5, Sec. 6 and Cl. 
(^0 of sub-section (1) of Sec. 7 of the Slates Re-organization Act. 1956, and 
the territories specified in the First Schedule to the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959]. 

[8.] -^[Maharashtra. — The territories specified in sub-section (1) of 
Sec. 8 of the States Re- organization Act, 1956, but excluding the territories 
referred to in sub-section (1) of Sec. 3 of the Bombay Re-organization Act, I960]. 

^[9.] Mysore. — ^The territories specified in sub-section (1) of Sec. 7 of 
the States Re-organization Act, 1956, *nbut excluding the territory specified in 
the Schedule to the Andhra Pradesh and Mysore (Transfer of Territory) Act, 1968]. 

^[10.] Orissa. — ^The territories which immediately before the commence- 
ment of this Constitution were either comprised in the Province of Orissa or 
were being administered as if they formed part of that Province. 

^[11.] Punjab. — The territories specified in Sec. 1 1 of the States Re- 
organization Act, 1956 '“[and the territories referred to in Part II of the First 
Schedule to the Acquired Territories (Merger) Act, 1960], ^[but excluding the 
territories referred to in Part II of tlie First Schedule to the Constitution 
(Ninth Amendment) Act, 1960], ‘Tand the territories specified in sub-section (1) 
of Secs, 3 and 4 and sub-section (1) of Sec. 5 of the Punjab Re-organizalioii 
Act, 1966]. 

“[12.] Rajasthan.-^The territories specified in Sec. 10 oi' the States 
Re-organization Act, 1956 ^‘^’[but excluding the territories specified in the 
First Schedule to the Rajasthan and Madhya Pradesh (Transfer of Territories) 
Act, 1959]. 

®[13.) Uttar Pradesh.—The territories which immediately before the 
commencement of this Constitution were either comprised in the Province 
known as the United Provinces or were being administered as if they formed 
part of that Province. 

®[14.] .West Bengal. — The territories which immediately before the 
commencement of this Constitution were either comprised in the Province of 
West Bengal or were being administered as if they formed part of that 
Province and the territory of Chandernagore as defined in Ci, (c) of Sec. 2 
or the Chandernagore (Merger) Act, 1954 and also the territories specified in 
sub-section (1) of Sec. 3 of the Bihar and West Bengal (Transfer of Territories) 
Adt, 1956. 




1. Subs, for the word “Madras” by the 

Madras State (Alteration of Name) Act, 
1968 (53 of 1968), Sec. 5. 7. 

2. las. by the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959 8. 

w. (56 of 1959), Sec. 6 (w. e. f, 1st April, 
1960). 9. 

SubSi by ibid. 

Ins. by Bombay Re-organization Act, 10. 
8-14 re-numbered as 9-15, ibid. 




(Transfer of Terrildrios) Act, 1968 (36 
of 1968). 

Added by the Acquired Territories 
(Merger) Act, 1960. 

Added by the Constitution (Ninth Amend- 
ment) Act, I960. 

Added by PunjabR c-organizalion Act, 
31 of 1966. 

Ins. by the RajasthiUi and Madhya 
Pradesh (Transfer of Territories) Act, 
1959. 


+i 


Ips, by the Andhra Pradesh and Mysore 
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'[15.] Jammu and Kashmir, — The territory which immediately before the 
commencement of this Constitution was comprised in the Indian State of 
Jammu and Kashmir. 

^[16. Nagaland.— The territories specified in sub-section (I) of Sec. 3 of 
the State of Nagaland Act, 1962.) 

‘’117. Haryana.— The territories specified in sub-section (1) of Sec. 3 of 
the State of Punjab Re-organization Act, 1966.) 

‘^[18, Himachal Pradesh. — rThe territories which immediately before the 
commencement of this Constitution were being administered as if they 
were Chief Commissioner’s Provinces under the names of Himachal Pradesh 
and Bilaspur and the territories specified in sub-section (1) of Sec. 5 of the lPun- 
jab Reorganization Act, 1966.] * 

^[19. Manipur.— The territory which immediately before the commence- 
ment of this Constitution was being administered as if it were a Chief Commis- 
sioner’s Province under the name of Manipur. 

20. Tripura. — The territory which immediately before the commence- 
ment of this Constitution was being administered as if it were a Chief Commis- 
sioner’s Province under the name of Tripura. 

21. Meghalaya.— The territories specified in Sec. 5 of the North-Eastern 
Areas (Reorganization) Act, 1978.] 

II. THE UNION TERRITORIES 

The territory which immediately ■ before the commencement 

comprised in the Chief Commissioner’s Province 

of Delhi. 

u Andaman and Nicobar Islands.— The territory which immediately 

before the commencement of this Constitution was comprised in the Chief 
Commissioner’s Province of the Andaman and Nicobar Islands. ^ 

o’ ^^ccadKe, Minicoy and Amindivi Islands. — ^Tbe territory specified 
111 Sec. 6 of the States Re-organization Act, 195b. ^ ^ ' l 

^[4. Dadra and Nagu Haveli. — The territory which imracaiaieiy 

before the eleventh day of August, 1961, was comprised in Free D^dra'and 
Nagar Haveh.] • 

Daman and Din. — ^Thc terriiories which immediately before the 
twentieth day of December, 1961, were comprised in Goa, Daman and Diu ] 

^ which immediately before the sk- 

ceenth day of August, 1962, were comprised in the French Establishments jn 
India known as Pondicherry, Karaikal, Mahe and Yanam.j ’ 

territories specified in Sec. 4 of the Punjab Re- 
organization Act, 1966.] i- Muja-u xvc 

Mizoram.— The territories specified in Sec. 6 of the Nofth^lEa stern 
Area (Reorganization) Act, 1971.] casiern 


1. Entries 8-14 re-numbered as 9-15 by the 
Bombay Re-organization Act, 1960. 

2. Ins. by the State of Nagaland Act, 1962. 

3. Ins, by Punjab Re-organization Act! 
31 ol 1966. 

4. Ins. by the Slate of Himachal Pradesh 
Act, 1970 (53 of 1970), See. 4. 

Ins. by the North-Eastern Areas (Reor- 


5. 


6. Ins. by Constitution (Tenth Amendment) 

Act, 1961. ^ 

7. Ins. by Constitution . (Twelfth Amend- 
ment) Act, 1962. 

8. Ins. by Constitution (Fourteenth 

Amendment) Act. 1962. ' ' 

^ 1966^^”^^*^ Rc-organizatioh^, Act, 


ganization) AC. 1971 (8. of 1971). See. 9, 10. Ins.. b/Ih.' North-Eastern Areas'^eor 

. gamzation) Act, J 971 (81 of 197J);‘S4c. 9, 
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9. ArunachalhPrJidesh. — >Thc territories specified in Soo. 7 of the North- 
Eastern Areas (Reorganization) Act, 1971.] 




'Commencement and operation. — The Specific Relief Act, 1877, was 
erifoi-ced -Hn Isr day of May, i 1877. The new Specific Relief Art, 1963, 
received the [as^nt - of the President on 13th December, 1963. It has been 
published in the Gazette of India, Extraordinary^ Pt, II. Sec. 1, dated the 16th 
December, 1963, The Specific Relief Act, 1963, came into force on l^t March. 
1964, vide Gazette of India. Pt. IT, Sec. 3 (ii) No. 3^ dated the 1 8th lainiarv, 
1964. 


',7. r^ot an Exhaustive enactnienf, — The Specific Relief Act, 1963, is not 
aii^exhatistive'^enactmbnt. It does not consolidate the whole law on the subject. 
As .thc/preamblQ would indicate, it is an Act ’‘to define and amend the law 
relating to certain hinds of specific relief. It does not purport to lay down thE 
law relating to specific relief in ail its ramifications. In Raindas Khatau & Co. 

'Milts Co. was held that the Specific Relief Act, 1877, was not ex- 

haustive. In Rahmathunnissa Begum v, Shimoga Co-operative Bank Ud.,^ the 
Court shid that the.Specific Relief Act, is founded on English equity jurisprudence 
apd, that it is permissible to refer to English law on the subject wherever the 
Apt did .not deal specifically with any topic.^ Although a matter on which the 
Act defiihei'the law it might generally be exhaustive, the Act as a whole cannot be 
cohsidered as exhaustive of the whole branch of the law of specific, per 
fornibocei^ i 


New 

^ • r 


Old 


2. , Definitions.— 1 a this Act, 


untess -the context otherwise 




b. 





\ ► J 


.vobhgation’; . includes 
every duty enforceable by 


'\i\ 

I J t ^ ^ i * I 







means ati 


f y. - M 


instrument ( other tha n a will 
blr: ' '<56yiibi" as "flefined; by the‘ 


Indi^ . 



n Act, .il925, 






(39 of 1925), whereby the des- 





I,v, qr ..d^y^lutian , of 


Buccessi^ interests in' ' move^ 



is disposed ^ 

t 




3. Interpretation clause. — In 
this Act, unless there be some- 
thing repugnant in the subject 
or context,— 

“obligation” includes every 
duty enforceable by law ; 

‘‘settlement” means any ins- 
trument (other than a will or 
codicil as defined by the In- 
dian Succession Act) where- 
by the destination or devolu- 
tion of successive interests 
in moveable or immoveable 
property is disposed of, or is 
agreed to be disposed of ; 


Co. Ud., A. I. R. 1944 All. 66a t p. 77. 
Hungerford Investment Trust Limited 
V. Haridas Mundhra, 0 972) 1 S C. W. R. 
846 at p. 858. 


■?. 3 ; 


40 


SPECIFIC RELIEF ACT, 1963 [S. 2] 


New 

(c) has the same 

meaning as in Sec. 3 of th e 
Indian Trust Act, 1882 (2 cTf 
T882)\ and includes am obli- 
gation in the nature of a 
t rust withij^ the meaning of 
Chapter IX of that Act ; 

{d) ‘‘trustee” includes every 
person holding property in 

trust ; ~ 

(e) all other words and ex- 
pressions used herein but 
not defined a nd defined in 
the Indian Contract Act, 
1872 (9 of 1872), have the 
meanings respectively assigned 
to them in that Act. 


Old 

'‘trust” includes every species 
of express, implied. or construc- 
tive fiduciary ownership : 


“trustee” includes every 
person holding expressly, by 
implication, or constructively a 
fiduciary character. 

Words defined in Contract 
Act.— And all words occur- 
ring in this Act, which are 
defined in the Indian Con* 
tract Act, 1872, shall be 
deemed to have the meanings 
respectively assigned to them 
by that Act. 

niustratiofts 

id) Z bequeaths land to A “/lo/ doubt 
...g that he will pay thereout annuity of 
Rs. 1,000 to B for his life''. A accepts 
the bequest. A is a trustee, within the 
meaning of this Act, for B, to the extent 
of the annuity. 

{b) A is the legal, medical or spiritual 
adviser of B. By availing himself of his 
situation as such adviser, A gains some 
pecuniary advantage which might otherwise 
have accrued to B, A is a trustee for B, 
within the meaning of this Act, of such 
advantage. 

(c) A, being Ws banker, discloses for 
his own purpose the state of B’j account. 
A is a trustee within the meaning of this 
Act for B, of the benefit gained by him by 
means of such disclosure. 

Up A, the mortgagee of certain lease- 
hflds, renews the lease in his own name. 
A is a trustee within the meaning of this 
Act of the renewed lease, for those in- 
terested in the original lease. 
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(e) A, of several partners^ is employed 
t o purchase go ods fo r t! w fin n. A imkno wti 
to his co-partners supplies them^ at the 
market pricCy with goods previously bought 
by himself when the price ivw lower ^ and 
thus makes a considerable profit, A is 
a trustee for his co-partners within the 
meaning of this Act, of the profit so 
made. 

if) A, the manager of B',s' indigo 
factory becomes agent for C, a vendor of 
indigo seedy and receives without 
assent commission on the seed purchased 
from C for the factory, A is a trustee y 
within the meaning of this Act, for B, of 
the commission so received, 

(^) A buys certain (and with notice 
that B has already contracted to buy it. 
A is a trustee, within the meaning of this 
Act, for B, of the land .so bought. 

{h) A buys land from B having notice 
that C is in occupation of the land. A 
omiis to make any etiquiry as to the nature 
of Q\s interest therein. A is a trustee, 
within the meaning of this Act, for C, to 
the extent of that interest. 
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1. Legislative changes , .41 

2. Reasons for the change .,42 

3. Unless context otherwise requires ..42 

4. Obligation .,43 

5. Doctrine of fundamental obligations. ,43 

6. Destination or tlcvolution , .46 

7. Settlement . .46 

8. Executed and executory settlement ..47 

9. Trust and trustee ..47 


10. Beneficial y ..48 

11. Beneficiaries and pidicy holders.. 49 

12. Kinds of trust. 49 

13. Express trust... 49 

14. Implied trust. ..50 

15. Construciivc trust.. 50 

16. Words defined in Contract Act.. 50 

17. Consideration... 52 


1. Legislative changes* — The old Sec, 3 has been re-numbered as 
Sec. 2. Under the marginal note the words “interpretation clause” have been 
substituted by the words “definitions”. In the beginning of the section the 
word “unless there be something repugnant in tlie subject or context” have been 
substituted by the words “unless the context otherwise requires”. Under Cl. ((?) 
the definition of obligation has been reproduced verbatim. 

In Cl. {b) of Sec. 3 of the present Act, the definition of the term “settle- 
ment” has been reproduced from the given in Sec. 3 of the repealed Act with 
the two minor alterations, namely, instead of the word “any” the word “an” 
has been substituted and the figure “1925” has been introduced after the word 
“The Indian Succession Act”. 





In CIs. (c) and (d) of this section, the definition of the words’ “trust” and 
“trustee” have been completely changed. The term “trust” has been defined in 
the present Act as not only to include the definition of “trust” as given in 
Sjw. 3 of the Indian Trusts Act of 1 882, but also to include the obligation 
in the nature of a trust, within the meaning of Chapter IX of that Act. 

the word “trustee” has been defined to include every person 


- 
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holding property in trust as defined in Cl. (c) of the present Sec. 2 of the 
Act. These definitions have been adopted for the purpose of bringing them in 
line with the connotation of the terms given and understood in the Indian Trusts 
Act, 1882. Illustrations (a) to (/i) given at the end of the definitions of 
the terms “trust” and “trustee” in Sec. 3 of the repealed Act have been 
omitted. 

In Cl. (f) of Sec, 2 of the present Act, it has been expressly stated that 
the words and expressions used in this Act and not defined in the Act but 
defined in the Indian Contract Act, 1872 , will have the same meaning, while 
interpreting those expressions under this Act. 

2. Reasons for the change. — ^The Law Commission of India says: 

“The definition of ‘trust* in Sec. 3 of the Act is not satisfactory 
inasmuch as it refers to ‘express’, ‘implied’ and ‘constructive’ fiduciary 
ownership, without explaining those terms. Since a definition of 
'trust* has subsequently been enacted in the Trusts Act (II of 1882) 
it is desirable that there should be parity between the provisions of 
the two enactments. We, therefore, recommend that the existing 
definition be replaced by one which would comprise a trust as defined 
in Sec, 3 of the Trusts Act, as well as all obligations in the nature of 
the trusts which are included in Chapter IX of that Act. Consequential 
changes in the definition of ‘trustee* have also been suggested.**^ 

3. Unless context otherwise requires. — The words of a statute when 
there is a doubt about their meaning, are to be understood in the sense in which 
they best harmonize with the subject of the enactment and the object which 
the Legislature has in view. Their meaning is found not so much in a strictly 
grammatical or etymological propriety of language, nor even in its popular use, 
as in the subject or in the occasion on which they are used, and the object to 
be attained. It is not because the words of a statute, or the words of any 
document, read in one sense will cover the case, that that is the right sense. 
Grammatically, they may cover it ; but, whenever a statute or document is to be 
construed, it must be construed not according to the mere ordinary general 
meaning of the words, but according to the ordinary meaning of the words as 
applied to the subject-matter with regard to which they are used, unless there 
is something which renders it necessary to read them in a sense which is not 
their ordinary sense in the English language as so applied. 2 

“Contract” means that which proceeds and follows a word or passage as 
throwing light on its meaning. It is a well-established rule of construction 
common to law and literature, and applicable alike to statutes and all other 
writings, that the meaning of a word employed is to be determined not by taking 
the word in isolation but by taking it with its context, i.e. as a component part of 
the compound expressions which make up the clause, or even the whole document 
to be interpreted.® The modern statutory definition generally provide for the 
interpretation of specified terms in a particular way, “unless the context otherwise 
requires’*, or “unless a contrary intention appears'*. Context is not limited to 
the context of the particular section in which the definition occurs, but means 
the context of the whole Act.^ 


1. Vide See. 2 (rf), App. I, Law Commis- 9th Ed., p. 55. 

Sion of India Ninth Report (Specific Relief 3. Colquhoun v. Brooks, (1889) 14 App. 
Act, 1877), p. 4. Cas. 493. 

2. Maxwell on Interpretation of Statutes, 4. In re Evans, (1891) 1 Q, B. 144. 
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4. Obligation. -The word “includes” has an extending force* and is iiilen- 
ded to be enumeralive and not exhaustive. It does not limit the meaning of the 
term detined to the substance of the deiinition.^ The term “obligation” has 
been used in this Act; by the Indian Legislature in its wider juristic sense cover- 
ing duties (\\ contractu or i\\ In English law, on the other 

hand, the term is used in the restricted sense and covers only duties c.v contraefu/^ 
An obligation is a tie of law by which we arc so constrained that of necessity wc 
must render something according to the laws of our State.'’ 

The detinition of the word “obligation” excludes moral, social or religious 
duties not enforceable at law. Obligation may be said to be a bond or tic 
which constrains a person to do or suffer something; it implies a right to an- 
other person to which it is co-related and it restricts the freedom of the obligee 
with reference to definite acts and forbearances; but in order that it may be 
enforced by a court it must be a legal obligation and not merely moral, social, 
or religious one.'^ It includes every duty enforceable by law so that when a legal 
duty is imposed on the person in respect to another that the other is invested 
with corresponding legal right. 


The definition of “obligation" in Sec. 2, Specific Relief Act, 1963, is suffi- 
ciently wide to cover obligations which arise under a statute.® The term “obliga- 
tion ” as popularly used is a mere equivalent of duty. All duties are conceived 
and spoken of as obligations, but every duty is not obligation in the legal sense. 
When it is imposed by the law upon persons, in general, instead of being a special 
burden imposed upon a particular individual by reason of some special relation 
in which he stands towards him to whom the duty is owing, it is not “obligation” 
in the strict legal sense. In other words, when the duty corresponds, not to a 
right in personam but to a right in reni it is not obligation, for example, when 
the duty imposed upon all men not to trespass upon the property of others, or 
not to publish libels, or not to commit perjury. The duty of a man not to appro- 
priate his neighbour's horse is not obligation but officium for it corresponds to 
a right in rem and lies on all men equally; but his duty to pay his debt to his 
neighbour is an obligation, for it corresponds to a right in personam, having its 
source in a special relationship existing exclusively between these two persons.® 

5, Doctrine of fundamental obligations. — Every contract contains cer- 
tain basic obligations or fundamental duties. The nature of the basic obli- 
gations determine the very nature and character of the contract. When there 
occurs a breach of a contract, the party aggrieved comes out with the alle- 
gations that the other party has by his act or omission destroyed the component 
parts of the entire contract and can no longer rely on one or more of its compo- 
nent parts in the defence. The courts have therefore from time to time ruled 
that no exempting clause, however wide, in a contract may protect a party who 
has broken the basic duties created by the very nature and character of the con- 
tract. Judges have used a variety of languages to describe this overriding consi- 
deration, such as, fundamental terms, basic objections and the like. The doctrine 


1. Nasibun v. Preosunkcr Chose, I. L, R. 6. 

8 Cal. 534 at p. 536. 7. 

2. E. V. Raman Jiyya, I.L.R. 2 Mad. 5; see 
also Mangal Das v. Jiwan Ram, I.L.R. 

23 Bom. 673. 8. 

3. Austin. 

4. Foster v, Wheeler, (1887) 36 Ch D. 695. 9, 

5. Just. Inst, B, III, T. XVFI. 


Bhudeb V. K.ala Chand, 34 C, L. J. 3)5 
Ram Kissaii v, Pooranmull, A. I. R ’ 
1920 Cal. 239 at p. 240 ; E L. R. 47 CaJ 
733 ; 56 I, C. 571 : 31 C. L. J. 259. ‘ 

K-ishore Chand v, Budaun Electric Supply 
Co., A. I. R. 1944 All. 66 at p, 77. 
Salmond and Williams on 
2nd Ed., p. 2. 
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so evolved as a result of judicial pronouncements is appropriately called *‘the 
Doctrine of Fundamental Obligations'-, The primary source of “thcDoctnne of 
Fundamental Obligation” is to be found in cases of carriage of goods by sea and 
sale of goods. In Thorley v. Orchis S. 5. Co. which was a case of a devia- 

tion from its appointed course by a ship-carrying goods by sea, Fletcher Moulton, 
j piigc 669 said * ** The cases show that lor a long series of yeais, the courts^ 
have held that a deviation is such a serious niattei and changes the character ot 
the contemplated voyage so essentially that a ship owner who has been guilty of 
a deviation cannot be considered as having performed his part of the bill of 
lading contract but something fundamentally different and therefore he cannot 
claim the benefit of stipulations in his favour contained in the bill of lading”. 
The sale of goods cases furnish another illustration of the nature and type of 
contracts attracting more frecjuently than not, the application of the doctiine 
of fundamental obligations” by courts. In Alexander v. Railway Excutive^^ 
the facts were these: The plaintilf was a stage performer. Together with an assis- 
tant X he had been on a Cornisii tour and he now deposited in the Parcels 
OlTice at Lanceston Railway Station three steel trunks containing properties for 
what he called an “escape illusion”. He paid 5d. for each trunk, obtained for 
each a ticket and said he would later send instructions for their despatch. Within 
the next five weeks and before such instructions were sent, X pursuaded the 
parcels clerk by telling a series of lies to allow him to open the trunks and remove 
several articles. X was subsequently prosecuted for larceny and pleaded guilty. 
The plaintift' now sued the defendant for breach of contract and the defendant 
pleaded the following term, “Not liable for loss, misdelivery or damage, to any 
articles which exceed the value of £ 5 unless at the time of deposit the true 
value and nature thereof have been declared by the depositor ‘and a charge 
paid’-’' There had been no such declaration or payment. Develin, J., who gave 
the judgment for the plaintift' in Alexander v. Railway Executive,^ staled: 
“After all, most people nowadays know that railway companies have conditions 
subject to which they take articles into their cloak rooms. The plaintiff concedes 

that he knew that . and 1 think that sufficient notice was given if he cared 

to enquire or to read for himself what those conditions are'’. But the terra 
relied on by the defendants did not cover the facts of the case. The relevant 
word “misdelivery” was not apt to describe a case of deliberate delivery to the 
wrong person. Therefore they were held guilty of the “fundamental breach of 
contract”, in allowing X to open the trunks and remove their contents. This 
is what Develin, J., at page 889 of the above report states: “The importance 
to be attached to unauthorized persons not being given access to articles deposi- 
ted in a cloak room can hardly be over-emphasized. The view that the execu- 
tive themselves take of it is shown by the specific provision in their contract that 
not even the depositor himself is entitled to have access to the articles. Still 
more must it be that no third party should be entitled to have access to them”. 
The same learned Judge felt considerable difficulty in defining “fundamental 
breach of obligation” and therefore he attempted to describe it as “something 
which underlies the w hole contract, so that if it is not complied with the perfor- 
mance becomes totally different from what the contract contemplated”.'^ In 
Sparling v. Bradshaw,^ the facts were that the defendant had dealt for many years 


I. (1907) K. B. 660. 4. Soiicaton Haiiscomb v. Sassoon Setty, 

\ (1951) 2 K. B. 8S2 ;(iy51) 2 All E. R. (1953) 2 All E. R. 1471 at p. 1473. 

442. 5. (1956) I VV. L. R. 461 : (1956) 2 All 

^ (1951) 2 K. B. 882 at p. SS6. E. L. R. 121. 
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with the piaintifTs, who were warehousemen, he delivered to thotn fi'n- ct.M- . ■ i 

barrels of orange juice. A few days later he receitedTc;.,, ,|,5n" a ^loeu^^ ’* 

the w'k'n * refeiTiiie on its face two clauses printed m," 

s^L^eri exempted the plaintiff '-from any loss or damace oc<^^ 

Wh»n^ act or default orthemsehes or their servanr' 

emniu barrels they Were found to he 

1 • defendant having refused to pay the sloraee charges the plaintiff siipH 

lum. The defendant put forward his counter-claims for neglicei cc and "the niain^ 
iffs. .n answer to h.s counter-claim, pleaded for exemptktn unde the exe nn ' 
mg clause The defendant then attempted to arcue that awhc doS i 

sent to him only after the collusioiT of the contract it was n 

us*irt f'Shts. The defendant admitted that in his previous deahnos he 

M ^"cuments, but he never bothered to rettd them if was 

held that the defendant was bound by the document. In appeal ihTco it Mr 

1 Ml- the doctrine of fundanicnial obligation Parker 

llinm M for the Court of Appeal in the case thus obferved- ‘ I me 

seldom seen a wider clause and it is, I think, impossible to think of aM ciremn 

i wav? 'dmMher “h covered, provided and Vovided 

been no breach of a fundamental term akin to devi'itlnn" 
The Court of Appeal on facts thought that there had been ,m .e rLS hrMc.; 

£ nM Lrenffi tL?' T would 'hMc 

It °v '"'“’‘’“u' fo fo'fo part? 

coins of^h?''“d?efrl'*' ^ Mp M illustration of the application by the 

dt cMf obligation" to particular facts In 

Cef/oiS .S" rtS '■ if »,nrco„w te','ZSd f 

Itrm thtM‘ the company and the Mntraa loZiZ 
a term that no condition or warranty that the vehicle is road worthy or hs; m 

Derson’^^^oie*^n* any purpose is given by the owner ^or implied 

person . One night a car was left outside the defendant's Dremisos \vhr»n 

next day he inspected it, it appeared to be the Buick car in quesi^^an Bm i w 

a mere shell, the cylinder head was off, all the valves were bun of till 

S£S,rlL«^'"o,■SJL*,^‘ «f “if- w!-i»n“' 

m reply to the defendant’s plea as to the state of the car, rehed on ?he demotion 
escape theMbasMdutv'^o^? held that the clause did not enable the plaintiffs to 

judgment of the Court of Appeal observed :“Notwithstanding earlier M'esMhich 
might suggest the contrary, it is now settled that exempti^^clfuses of r 

iMgTutMis 7onT a£ M'’?, 7 77 th? pa^rty X: £ 

# ore?rpUng dI£eXn t d'eli^S! 

thing different in kind from that contracted for or has broken a Tunffampntjii 
term or a fundamental contractual obligation. However, I think Ihat the?e 

the general principle that a breach which 'oes'to the 
r<»t of the contract disentitle the party from relying on the exemptiTi? clause 
The doctrine of fundamental obligation also received approval from thf jSal 


I. (1956) 2 All E. R. 868 at p, 868 : (1956) .1 W. r. 956 
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Coniniittee of’ the Pi*ivy Council in Soe Hcii Tong Bank Ltd, v. Rambler Cycle 
Co. Ltd.^ Tn this case the Cycle Company contracted with ship-owner to carry 
goods from London to Singapore. By their contract the ship-owner undertook 
to deliver the goods only on the production of the bill of lading and only to 
the person enlhled under it. In fact, they delivered the goods without produc- 
tion of the bill of lading and to a person not entitled to receive them. They 
thus prima facie broke the contract and committed an act of tort of conversion. 
They pleaded an exemption clause which could be hardly more comprehensive. 
But the Judicial Committee did not permit them to escape under the cover of the 
exemption clause. They therefore ruled, that however widely drafted the 
exemption clause, it could be of no avail against a fundamental breach of contract. 
The ship-owner had done an act which ran counter to the main object and “in- 
tent of the contract” and which evinced “a deliberate disregard of their bounden 
obligation.s‘'. From the resume of the authorities referred to above, it will 
be seen that the “doctrine of fundamental obligations" received approval and 
support not only from the jurists and writers of eminence but also acceptance 
from the Judges and courts alike. It has, therefore, come to stay and is being 
frequently used by them to prevent a person from taking shelter behind an ex- 
emption clause, when he by his own conduct has destroyed the very contract 
into which the exemption clause has been inserted. 

means the legal declaration of the intention of a testator with res- 
pect to his property which he desires to be carried into effect after his 
death. “ 


"CodUiT' means an instrument made in relation to a will, and explaining, 
altering or adding to its dispositions, and shall be deemed to form part of the 
will. 3 


6. Destination or devolution. — The distinction between destination and 
devolution seems to be that the latter term implies succession to or respresen- 
lation of another, which the former does not,'*^ In ordinary legal phraseology 
destination means the purpose to which it is intended a fund shall be applied, 
and devolution the passing of an estate from one person to another by operation 
of law."* 

7. Settlement. — In view of the fact that a will or codicil is excluded from 
the definition of the term devolution, it follows that a “settlement"’ is a document 
transferring property inter vivos. The transfer is in favour of two or more per- 
sons who take successive and not concurrent estates and the transfer takes 
effect in the lifetime of the transferor.^ 


The question as to whether a particular instrument is a deed of gift or 
will or settlement, depends not only upon the form of the document, phraseology 
employed, words used, but upon the actual intention of the parties, gathered 
from surrounding circumstances, the condition precedent and subsequent to 
the execution of the document. Various tests have been laid down by courts 


1. (1959) 3 All E. R. 182 ;(1959) 3 W, L, 
R. 214. 

2. Succession Act, XX XIX of 1925, Sec. 2 

(h). 

3. ibidy Sec. 2 (A) 

4. Collet, p. 57; Law of Specific Relief in India 
by Bancrji, Tagore Law Lectures, App. 


C, p. 30. 

5. 14 Cye, 231, 285; Law of Specific Relief 
in India, by Banerji, Tagore Law Lec- 
tures, p. 24. 

6. Law of Specific Relief in India by Banerji, 
Tagore Law Lectures, App,C , p. 30. 
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for determining as to whether the instrument in question is deed of gift or a will. 
The name by which the instrument has been named, the fact of registration, 
the reservation of a life estate, the reservation of the power of revocation and the 
use of present or future tense and other surrounding factors are all circumstances 
which are to be considered in coming to the conclusion as to whether the document 
in question is will or not. These are all the indications which help in determining 
the true nature of the document and the true intention of the parties. The fact 
that the executant of the instrument has merely reserved the life estate to him- 
self does not necessarily indicate that the document is a testamentary instrument 
and that therefore the agreement is revocable. Nor does the fact that the exe- 
cutant of the instrument after a few days of the execution revoked it. necessarily 
point to the fact that the executor intended to make a will and not a deed of 
settlement. Tn construing an instrument conduct of the parties subsequent to 
the date of the execution would not be taken into consideration, where there is 
no ambiguity, uncertainty or vagueness about the terms and expressions used in 
the document, where in a case a document was named as a deed of settlement, 
and was registered as such, the donor conferred immediate title on the donee 
through that instrument, to the property, subject to a condition that the donor 
will enjoy the property during his lifetime but would not be competent to make 
sale or gift or mortgage of the same, and the donor has also not reserved to him- 
self the right of revocation, it was held that the fact that the donor had by means 
of the instrument deprived himself of all the rights of absolute ownership, i.e. 
sale, gift or mortgage had not reserved to himself the right of revocation, showed 
the clear and unequivocal intention of the party to transfer the interest in the 
property and not to postpone it for future subject to the enjoyment of the property 
during his lifetime, that the document clearly spoke that from the date at which 
it was written and not from a future date when the donor died, it was to take 
effect. It was immaterial that the immediate possession of the property remained 
with the donor, the document clearly purported to transfer the property 
immediately to the donee, under the circumstances the instrument was a deed of 
settlement and not a will,^ 


Executed and executory settlements. — The settlement is said to be 
executed where the property is disposed of by it, and executory when the prop- 
erty is agreed to be disposed of. It may or may not be supported by consider- 
ation. If it is supported by consideration (e.g, a marriage settlement) it stands 
fhe same footing as a contract. In case it is not supported by consideration 
it is called a voluntary settlement and a Court of Equity will not enforce it unless 
the same is in favour of a charity or the property is transferred to a trustee.^ 

9. Trust and trustee— The term “trust” had been defined bv the Indian 
Trusts Act, in the following words: 


“A trust is an obligation annexed to the ownership of the property 
and arising out of a confidence reposed in and accepted by the owner 
or declared and accepted by him for the benefit of another or of another 
and the owner. ^ The person who accepts the confidence is the trustee. 
Under the Specific Relief Act, 1963, Sec. 2 (c) defines the term ‘trust’ 
as having the meaning of the term as given in Sec. 3 of the Indian Trusts 
Act, 1882, and also includes an obligation in the nature of a trust within 
the meaning of that Act. In Sec. 2 {d) trustee had been defined as a 
person including one holding the property in trust.” 






tv; , JMallappa v, Kogara Venkalappa, 1958 2. 
Andh. L. T. 570, 


Ellison V. Ellison, 1 W. & T. 273. 
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10. Beneficiary. — The person for whose benefit the trust is created is called 
the beneficiary.^ 

Under Sec. 3, Indian Trusts Act, a trust is defined as -- 

‘‘an obligation anne.xed to the ownership of property, and arising 
out of a confidence reposed in and accepted by the owner, or declared 
and accepted by him. for the benefit of another, or of another and the 
owner.’’ 

The person accepting tlie confidence is called the trustee. Reading the 
two parts together, a trustee, shortly put, is a person who accepts a confidence 
which gives rise to an obligation annexed to the ownership of property. A 
trust is thus annexed to the ownership of property. It may be an express trust 
by reason of the act and intention of the parties, or it may arise by operation 
of law ir^espec^i^ e of tlie declared or supposed wishes of the parties, in which 
case it is called a constructive trust, corresponding to what is called an obligation 
in the nature ol a trust under Chapter IX, Trusts Act. Ft is this ownership, 
however, which giN'cs control to the trustee o^er the trust property. 

Under the English law, it is called the legal estate which a trustee usually 

has, unless the property that is settled on trust is itself an equitable interest, 

e.g. an equity of redemption in a property mortgaged to a third party. In India, 

there is no distinction between legal and equitable estates in the sense in which 

it is understood in England, as was pointed out by the Privy Council in Chhatra 

Kimwn Devi v. Mohan Bikram Shah.^ But it is necessary that the trust property 

should effectually vest in the trustee property so called, for he holds the legal 

ov\mcrship; and under Sec. 12, Trusts Act, it is incumbent upon him to obtain, 

where necessary, a transfer of the trust property to himself. As a general 

1 ule, a transfer ol property to the trustee is one of the conditions necessary for 
a valid trust. 

A trustee in the legal sense of the word is one in whom the trust property 
IS absolutely vested,^ It was also pointed out in an earlier Privy Council case, 
Ramanathan y. Murugappa,'^ that the manager of properties attached to a temple 
is hi the position of a trustee. It does not say that he is a trustee in the restricted 
and technical sense known to the law. The use, therefore, of the word “trustee” 
cannot make the defendants trustees in the legal sense, unless they can show 
that they have got the legal ownership of the immoveable properties. Without 
a transfe.;, their title is inchoate. A trust is not complete until the trust property 
I' vested in trustees for the benefit of the cestni qne trust. Management of pro* 
perty does not necessarily make the manager a trustee in law. Trukees are mana- 
gers because they have to control and manage the trust property, but all mana- 
gers are not necessarily trustees, though they may be answerable in the general 
sense of the word for maladministration. For instance an administration of the 

manage it, but he is not a trustee within 

tne meaning of Sec. 3, Trusts Act.'’ 


1. Section 3, Indian Trusts Act, 1882. 

2. 58 I. A. 279 at p. 297: A. 1. R. 1931 P C 
196 : 133 J. C. 705. 

3. See Peary Mohan Mukerji v. Manohar 
Mukherji, A. I. R. 1922 P. C. 235 : 62 
I. C. 76 : 48 J. A. 258: I. L. R. 48 Cal. 
1019 <P. C.) in which it was pointed out 
by Lord Buck master at page 265 that the 
word “trustee” is a compendious word 
which covers a very large number of re- 
!-lionships involving different obligations* 


see also Vidya Varuihi Thirlha v. Balu- 
sami Ayyar, 48 I. A. 302 at p. 309: 1.L.R. 
44 Mad. 831 (P. C.) : A. I. R, 1922 P C 
123:65 i. C. 161. 

. I. L. R. 29 Mad. 283 : 33 I. A. 139 : S 
Bom. L. R. 498. 

. Ardeshir v. Manchershaw, (1909) J2 
Bom. L. R. 53 at p. 70 ; 5 I. C. 633* 
Shivramdas r. B. V. Nerukar, a! I r! 
1937 Bom. 374 at pp. 376 to 379 : I L R 
(1937) Bom. 843. 
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A trusty in the legal sense of the word is one in whom the trust property 
IS absolutely vested. The word trustee is compendious word whicli covers a 
very large number of relationships involving different obligations.^ The manager 
of properties attached to a temple is in the position of a trustee but he is not 
a teustee in the restricted and technical sense known to the law. 2 Without the 
title the trust is inchoate. A trust is not complete until the trust property is vested 
m trustee for the benefit of the cestui que trust. Management of the property 
docs not make the manager a trustee in law. Trustees are managers because 
they have to control and manage the trust property but all managers are not 
nec^sarily trustees, though they may be answerable in the general sense of the 
word for maladministration. For instance, an administrator of the estate of an 

intestate has also got to manage it; but he is not a trustee within the meaning 
of Sec. 3, Trusts Act.=^ 


B^nificiarics and policy-holders* — Policy-holders of an insurance 
company are not the beneficiaries. Their right to intervene arises only if 
the comply wastes the property. The construction of a building is not waste, 
r ‘r® ? substantial investment. In C. Dural Smuni Iyengar v. United India 
Life Assurance Co. Ltd., Madras,^ Ram Swami Gounder, J., while dealing with 
trust vis-a-vis insurance companies Quotes the following passage from Macgilliv- 
ray s Insurance Law, 3rd Ed,, p. 690, with approval : 

“It may be accepted on the authority of the above case that an insu 
ranee company cannot now be deemed to be a trustee of the policy 
monies even where the forni of the policy is a charge upon the funds of 
the company without any direct promise to pay. An insurance company 
is in the position of an ordinary debtor and must be treated accordingly.” 

He then observes: 

It, therefore, seems to us to be clear on the authorities that apart 
from the trust deed, it is not open to the policy-holders to take advantage 
of anything contained in the articles of association of the company 
as giving them any beneficial interest or other claim to the trust fund 
nor is it open to them to contend that the company is in the position of 
a trustee so far as the fund is concerned.” 

^ 12. Kinds of trusts. — -A trust may be a public or a private trust. A 
private trust may owe its existence to an act of a party or may arise by operation 
01 aw. Trusts arising from the act of a party may be classified under two sub- 
heads^ namely, express and implied trusts. Thus a private trust may be express 
or implied or constructive trust. 

13. Express trust. — ^An express trust is one which is clearly expressed by 
the author thereof, whether verbally or by writing,^ in other words, it is created 
by the actiml terms of some instrument or oral declaration.® An express trust 
may be eUher executed or executory. It is an executed trust when no further 
act IS needed to constitute it; or in other words when the grantor has expressed 
for himseli the limitations of the interests he grants. In case of executory trusts 
some further act is needed by the author of the trust or the trustees to give effect 
to it. Such trusts generally arise out of wills or marriage settlements. 

3. Ibid. 

4. A. I. R. 1956 Mad. 316 at p. 320 (D. B.). 

5. Sneirs Equity, 

6. Sadasook v. Ram Chandra, I. L. R. 
17 CaL. 620. 


1 . 



In re Sabnis, Gorrgaonker Sc Senjit 
Shivram Das v. Nerurkar, A. I* R. 1937 
Bom. 374 at p. 378 : 1. L. R. (1937) Bom. 
843 : 171 I. C. 49 : 39 Bom. L. R. 639. 
Ibid. 
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14. Implied trust. — An implied trust is one which is founded on an un- 
expressed but presumed intention of the party creating it. When a trust is 
implied in favour of the party creating it, it is called a resulting trust. There 
are two varieties of resulting trusts: {d) where a purchase is made benami the 
benamidar becomes a trustee for the person who has advanced the purchase 
money (b) when there is an unexhausted residue of property left after execution 
of trust or by reason of its failure.^ It must be remembered that in Indian law 
implied trusts are not known as such but have been described as obligations in 

the nature of trusts, and have been dealt with under Chapter IX of the 
Trusts Act, 1882. 


15. Constructive trust. — A constructive trust is one which the Court 
elicits by a construction put upon certain acts of the parties. There is no 
re erence to any intention of the parties whether express or presumed, for the 
matter of that, the parties may not have intended any trust. But a court of 
equity will raise such a trust whenever a person clothed with a fiduciary character 
gams some personal advantage by availing himself of the situation as such. 
The party may have acted fraudulently or may have gained an unfair advantage 
or ere may be only an equitable lien.® A constructive or implied trust arises 
^ impressed for the time being with an express trust, is acquired 

hfm circumstances which render it obligatory upon 

for the tenefit of some other person as beneficiary.^ Construct 

the nature*of°t ’ Chapter IX, Trusts Act, 1882, as obligations in 


confi^enw'^ >* by precatory words such as expressions of 

the h^n^t riesire that the property will or shall be applied for 

Whether thev a ‘"‘'''''duals.’ The authorities are divided as to 
Whether they are to be classed as express or implied trusts.^'" 


worlk J^ur^fnflnTh c A According to Cl. (e) of this section 

^re to have mean ''' "'c ^"dian Contract Act, 1872, 

are to have meanings respectively assigned to them in that Act. 

The following words which are defined in the Contract Act are also em- 
ployed in the Specific Relief Act, 1877: 


Words 

Agent, 

Agreement.® 


Contract Act 

Secs. 182, 238 
Sec. 2 (e) 


1 . 

1 

* 

3. 


4. 

5. 

6 . 


See Sec. 82, Trusts Act ; Amecroonissa 
V. Ashrufoonissa, 14 M. I. A. 433. 

See Sec. 83, Trusts Act ; Lahibhai v. 
Mankunarbai, I. L. R. 2 Bom. 388. 
Law of Specific Relief in India by S. C 
Banerji, Tagore Law Lectures^ App. C- 

Lewing, Trusts] 
p. 196; Story’s Equity. Secs. 186-9, Sec. 


Ashwcl, (1893) 2 Q, B. 393 at 

P- 396. 


See Pollock and Mulla’s Indian 
Relief Act, 7th Ed., p. 648. 

Law of Specific Relief in India bv S 




Banerji, Tagore Law Lectures, App. C, 
p. 27. ' 

“Agent” and “principal” defined. An 
agent is a person eniployed to do 
any act for another or to represent 
aiiother in dealings with third persons. 
1 ne person for whom such act is done, 
or who is so represented is called the 
principal (Sec. 182, Contract Act), 
i^reement defined. Every promise 
and every set of promises, forming the 
consideration for each other, is an 
agreement [Sec. 2 (e). Contract Act]. 
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Words 


Contract Act 


Void. 


Sec. 2 (g), (/), Secs- 20, 23, 
30, 39, 65 


Voidable. Sec. 2 (1), Secs. 19, 19-A, 21, 

Sec. 35 (r/). Secs. 39, 64, 101 
Ex. 3 (now Sec. 29, Sale of 
Goods Act) 


17. Consideration.— The word “consideration” has been defined in 
Sec. 2 {d) of the Indian Contract Act. It lays down that where at the desire 
of the promisor, the promisee or any other person has done or abstained from 
doing or does or abstains from doing or promises to do or to abstain for doing 
something, such act or abstinence, or promise is called “consideration’" for the 
promise. Sir Fredrick Pollock has summarized the meaning of “consideration” 
in the following words: “An act or forbearance of one party or the promise thereof 
is the price for which the promise of the other is bought, and the pronnuse thus 
given for value is enforceable. This approach of consideration as the price of 
the promise bought and sold is also stressed by Williston on Contracts,^ The 
doctrine of consideration in the Law of Contract is neither artificial nor irrational. 
It is important link in the law of bargain. 


property of the value of the hundred 
rupees and upwards, or in the case of a 
reversion or other intangible thing, can 
be made only by a registered instru- (3) 
merit. 


tract of sale between one part owner 
and another, 

A contract of sale may be absolute ot 
conditional. 


in the case of tangible immoveable 
property, of a value less than one hun- 
dred rupees, such transfer may be made 
cither by a registered instrument or by 
delivery of the property. Delivery of 
tangible immoveable properly takes 
place when the seller places the buyer, 
or such person as he directs, in posses- 
sion of the property. See Sec. 54, Trans- 
fer of Property Act. 

Contract for sale. A contract for 
the sale of immoveable property is a 
contract that a sale of such property 
shall take place on terms settled bet- 
ween the parties. 

It does not, of itself, create any inter- 
est in or charges on such proi>erty 
(Sec. 54, Transfer of Property Act). 
Sale and agreement to sell. Section 4 
of the Sate of Goods Act, 1930, defines 
sale and agreement to sell as follows : 

(1) A contract of sale of goods is a contract 
whereby the seller transfers or agrees 
to transfer the property in gcods to the 
buyer for a price. There Siay be con- 


(3) Where under a contract of sale the pro- 
perty in the goods is transferred from 
the seller to tho buyer, the contract is 
called a sale, but where the transfer of 
the properly in the goods is to take 
place at a future time or subject to 
some condition thereafter to be fulfilled 
tile contract is called an agreement 
to sell. 


(4) An agreement to sell becomes a sale, 
when the time elapses or the condi.ions 
are fulfilled subject to which the 
property in the goods is to be 
transferred. 


1. Void^ An agreement not enforceable 
by law is said to be void (Sec. 2 (g)}. 

2. ^llock on Contracts, 13th Ed„ p, 133; 
Dunlop Selfridge, (1915) A. C. 847 at 


on 


3. Paragraph 100, Williston’s Treatise 

1938 Ed. ; American 
Restatement of Contract, para. 75; 
S^almond and Williams, Law^ of Con- 
iw/, p. iw and 15 Mad. Law. Rev., 
P- L per Denning, L, J. 
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Consideration has been classified into two categories: Executory and 
Executed. Consideration is called Executory when the defendant promises 
in return for a counter-promise from the piuintifl'. Executed, when it is 
made in return for the performance of an act. An engagement to marry and 
an agreement for the sale of goods for future delivery on credits are example 
of the former. At the time when the agreement is made, nothing has yet 
been done to fulful the mutual promises of which the bargain is composed. 
The whole transaction remains in future. Of the latter the best example is 
the offer of a reward for an act. If /I offers to any one who shall return 
his lost dog, the return of the lost dog by B \s at once the acceptance of the 
offer and the performance of the act constituting the required consideration. 
B has earned the reward by his services only and only the offerer’ spromises 
remain outstanding. But whether the plaintiff relies upon an executory or 
an executed consideration he must be able to prove that his promise or act 
together with the defendant’s promise constitutes one single transaction. If 
the defendant makes a further promise subsequent to and independent of the 
transaction, it must be regarded as a mere expression of gratitude for past 
favours or as a designated gift, and no contract will arise. It is irrelevant 
that he may have been induced to give the new promise because ot the 
previous bargain. In such a case the promise is declared in traditional 
language, to be made upon past consideration or more accurately, to be made 
without consideration at all. Two illustrations may be offered, one from a 
classical and one from a modern case. In Roscorla v. Thomas,^ the declaration 
stated that “in consideration that the plaintiff at the request of the defendant 
had bought of the defendant a certain horse at and for a certain price, the 
defendant promised the plaintiff that the said horse was sound and free from 
vice. The plaintiff sued for breach of this promise. The Court held (1) that 
the fact of the sale did not itself imply a warranty that the horse was sound 
and free from vice, and (2) that the express promise was made after the sale 
was over and was unsupported by fresh consideration. The plaintiff could show 
nothing but a ‘past’ consideration and must fail.” 

In iiie M. C. Ardle,^ a number of children by their lather's will were 
entitled to a house after their mother’s death. During the mother’s life, one 
of the children and his wife lived with her in the house. The wife made 
various improvements to the house, and at a later date all the children signed 
a document addressed to her, stating that, “in consideration of your carrying 
out certain alterations and improvements to the property, wehere by agree 
that the executors shall repay to you from the estate, when distributed, the 
sum of £488 in settlement of the amount spent on such improvements.” The 
Court of Appeal held that all the work on the house had in fact been comple- 
ted before the document was signed, this was a case of past consideration and 
that the document could not be supported as a binding contract.® In Re Casey's 
Patents, Stew^arts v. Casey^, the facts were these: A and B, the joint owners of 
certain patent rights, wrote to C as follows: “In consideration of your services 
as the practical manager in working both patents, we hereby agree to give 
you one-third share of the patents.” C sued upon this agreement. On behalf 
of the defendant it. was argued that the promise was made only in return for 
C’s past services as manager and that there was therefore no consideration to 
support. Bowen, L. J., refused to accept this argument and said: “The fact of 
a past service raises an implication that at the time it wasr endered it was to 
be paid for, and, if it was a service which was to be paid for, when you get 

U • (1842) 3 Q. B. 234. 3. The Law of Contract t Ed., by Che 

2 ;': 0951) Ch. 669: (1951) 1 All E. R. shire and Fifoot, pp. 62 and 63. 

%5. 4. (1892) I Ch. 104. 

Ui : 'IH- ■ 
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in the subsequent document, a promise to pay that promise may be treated as 
an admission which evidences, or as a positive bargain which fixes the amount 
oi that reasonable remuneration on the faith of which service was originally 
rendered so that here for past services theie Is ample justification for the 
promise to give the third share/' From the resume of the authorities referred 
to above i( wdl be seen how the courts in England have been attempting to 
resolve ciitficMlties arising out of the distinction between executed and past 
consideration which could be easily sUUcd in the abstract but difficult to apply 
in actual practice. 


Considci .uion may either be ‘'sufficient or ‘'insufficient’', "adequate" or 
"inadequate", in the popular parlance, ''sufficient" and "'adequate”, “insuffici- 
ent and inadequate ’ are regarded synonymous and the Judges usually employ 
the terminology with a view to express the validity oi otherwise of particular 
acts or pi'omises. Whether a consideration is adequate or not is for the courts 
to enquire and judge and it is not possible to lay down a precise and infallible 
lest, whereby to judge the sufficiency or otherwise of consideration. As a 
matter of fact it is difficult to measure and weigh the worth and value of the 
defendant’s promise and of the act of promise siven by the plaintiff in exchan ee 
of it. Still the Judges have adopted extrinsic tests to determine whethei the 
consideration for an act or promise is in consonance with the actual expecta- 
tions of the parties. Chief Justice Holt in Thorp Thorp^ savs: “Where the 
doing a ihing will be a good consideration a promise to do that thing will be 
so too . Leake in his book on Contracts (1st Ed., p. 314) says: “It may be obser- 
yed that whatever matter, if executed is sufficient to form a good consideration 
D suflicient to form a good executory consideration." Fredrick 

\ ollocK on Contracts has declared that in certain cases, a promise may while 
an actual performance may not afford a consideration to support a counter- 
promise^. Williston on CowtAfltr.v takes a middle course. According to him 
exeemed consideration consists of “a detriment incurred by the promisee or a 
benefit received by the promisor at the request of promisor". Executory 
consideration consists of “mutual promises, in each of which the promisor 
undertakes some act or lorbearance that will be, or apparently may be detri- 
mental to the piomisor or beneficial to the promisee".*^ 


on their part without indulging in vague generalizations, have 
been adopting and applying various individual rules to a particular set of facts 

mdividual cases. The rules may be classified under two 

the act forbid the courts to upset a bargain because 

flip ^ supplied by the plaintiff is an inadequate recompense for 

lets or Those rules which expressly declare that certain 

acts oi promises do not constitute consideration.'^ 


New 


Old 


3, Savings— Except as other- 
wise provided herein no- 
thing in this Act shall be 
deemed — 

(a) to deprive any person on 
any r ight to relief, other 

J. (1701) 12 Mod. Rep. 455. 

2. 13th Ed., pp. 147-50. 

3. Williamson on Contract^ pp, 102, 103-F. 


4. Savings. — Except where it 
is herein otherwise expressly 
enacted, nothing in this Act 
shall be deemed — 

(6) to deprive any person of 
any right to relief, other 

4. For fuller discussion, see pp. 69 to 98 

of the Law of Contract by Cheshire and 
Filoot, 5th Ed. 
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New 


Old 


than specific performance, 
which he may have under 
any contract ; or 

(6) to affect the operation of 
the Indian Registration Act, 
1908 (16 of 1908), on docu- 
ments. 


than specific performance, 
which he may have under any 
contract: or 

(c) to affect the operation of 
the Indian Registration Act 
XVI of 1908, on documents. 


SYNOPSIS 


1. Legislative changes.. 55 

2. Reasons for the change.. 55 K. 

3. Sc:>pe of the section .55 

4. Relief other than specific per for mu nee— 9. 

Clause (a).. 5 5 

5. Contract. 56 10. 

6. Agreement and contract.. 56 II. 


7. Contract by a minor or by his guardian 


on his behalf . .57 

Contract to be specifically enforceable 
must be mutual . .57 
Wiidable agrcemonls are not excluded 
from the operation of the Act. .58 
Unilateral assent in contract.. 58 
ElTcct of the operation of the Indian 
Registration Act — Sub-section (/>) - -59 


1 . Legislative chJtnges.— Old Sec, 4 has been reniuTihered as Sec. 3 
under the new Act. The words “where it is herein otherwise expressly 
enacted” have been substituted by the words “as otherwise provided therein . 
Clause (fl) in the old Sec. 4 has been omitted and Cls. f/j) and (e) have been 
re-numbered as Cls. (a) and {h) under the new section. In the present sub- 
section (6) of Sec. 3 of the present Act the figures “If'CS” have been added 
after the words “Indian Registration Act”. 

2. Reasons for the change. — Clause (a) of Sec. 4 of the Act ot 1887 
has been omitted as unnecessary. According to the definition clause, words 
occurring in this Act, w.hicli are defined in the Indian Contract Act, 1872, 
are to have the meanings respectively assigned to them in that Act. Under 
Sec. 2 (h) of the Contract Act, only “an agreement enforceable by law is a 
contract”. A mere agreement is not enforceable in law. There is, therefore, 
no question of any specific relief being granted in respect of a mere agree- 
ment which is not a contract.^ 

3 . Scope of the section. — In this section it has been stated that the 
provisions of the Specific Relief Act, 1963, subject to the express provision 
of law, to the contrary, would not take away the right of a person to reliefs, 
other than the relief of specific performance of a contract, which he might 
be entitled to under the contract. It is also provided that the operation ol 
the Indian Registration Act, 1908, would not be affected by the provisions ot 
the Specific Relief Act, so far as the documents are concerned. Siib-sections 
(a) and (b) of this section reproduce the language of sub-sections (b) and (f) 
of the repealed Sec. 4 of the old Act. This section expressly limits and 
narrows down the scope and operation of other provisions of the Specific 
Relief Act and pens them down and their legal effects to specific reliefs and 

other allied matters. 

4 * Relief other than specific performance. — Clause (a). — Section 73 of 
the Contract Act provides the usual remedy of the party aggrieved in a 
case of breach of the contract, that is compensation for loss or damage caused 
by breach of contract. It runs as follows : 

** Section 13. Compensation for loss or damage caused by breach oj 
contracts — When a contract has been broken, the party who suffers by 


1. Law Commission of India, Ninth Report on Specific Relief Act, 1877, pp. 4-5 
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such breach is entitled to receive from the party who has broken the 
contract, compensation for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things from such breach, 
or which the parties knew, when they made the contract, to be likely 
to result from the breach of it. 


Such compensation is not to be given for any remote and indirec 
loss or damage sustained by reason of the breach. 

Compensation for faiiu re fo discharge obligation resembling those created 
by contract. — When an obligation resembling those created by contract 
has been incurred and has not been discharged any person injured by the 
failure to discharge it is entitled to receive the same compensation from 
the party in default as if such person has contracted to discharge it and 
liad broken his contract. 

Explanation. — In estimating the loss or damage from a breach of 
contract, the means which existed of remedying the inconvenience caused 
by the non-performance of the contract must be taken into account. 


Illustrations — (a) A contracts to sell and deliver 50 maunds of saltpetre 
to at a certain price, to be paid on delivery, A breaks his promise. 
B is entitled to receive from A, by way of compensation, the sum, if 
any by which the contract price falls short of the price for which B might 
have obtained 50 maunds of saltpetre of like quality at the time when 
the saltpetre ought to have been delivered. ' 

s/s 


The Specific Relief Act provides an additional remedy of specific per- 
lormance without in any way affecting the general remedy provided by Sec. 73, 
Contract Act. Consequently present Sec, 21 of the Specific Relief Act, 1963 
(corresponding to Sec. 19 of the old Act) enacts that “In a suit for specific 
performance of a contract the plaintiff may also claim compensation for its 
breach either in addition to, or in substitution of such performance”. The 
dismissal of a suit for specific performance of a contract or part thereof shall 
bar the plaintiff's right to sue* for compensation for the breach of such con- 
tract or part, as the case may be, but shall not deprive the plaintiff of his right 
to sue for other reliefs, which he may be entitled to, by reason of such breach 
of the contract (Sec. 24, Specific Relief Act, 1963.) 

5. Contract* — Under Sec. 2 (//) of the Contract Act only “an agree- 
ment enforceable by law is a contract”. A mere agreement is not enforceable 
in law. There is. therefore, no question of any specific relief being granted 
m respect of a mere agreement which is not a contract. 


6. Agreement and contract. — Every promise and every set of pro- 
rju- r'l mises, forming the consideration for each other is an 

agreement.^ An agreement enforceable by law is a 
, contract. 2 All agreements are contracts if they are made by 

e I ee consent of the parties competent to contract, fora lawful considera- 
tion and wdh a lawful object and are not expressly declared to be void 
under the Contract Act.® The subject as to legality or otherwise of the con- 

innH With by Secs. 1 1 to 30 of the Contract Act. Thus while every 

agreement contract is an agreement, every agreement is not a con- 

-ihil tract. The object of the present section is to exclude 

agreements which are not enforceable by law, e. g. 


1. Contract Act, Sec. 2 («"). 

2. Contract Act, Sec. 2 (A). 


3. Contract Act, Sec. 10. 



SAVINGS IS. 3— Syn. No. 8] 


(1) agreements which are void.^ 

(2) agreements which do not create u jural relation and 8*^®^ rise 
to obligations other than jural, such as, moral, religious or social." 

(3) agreements which are incomplete by reason, e. g. of the terms 
not having been finally settled and accepted or the contract having 
been left contingent on the sanction of a third party which is 

never obtained. ® 


7. Contract by a minor or by his guardian on his behalf. A contract 
by a minor is void and not merely voidable,'-^ and cannot therefore be 
enforced specifically. It is, however, different with re 

into on behalf of a minor by his guardian or by a manager of his estate. 

In such a case the contract can be enforced specifically by or against the 

minor if the contract is one which a guardian is competent to make and is 

for the benefit of the minor. But it either of these^ conditions is wanting 

the contract is not capable of specific enforcement."’ A contract between 
a certificated guardian and a person for the sale of a property of the minor ot 
that guardian is contingent upon the permission of the Couit, but w len e 
contingency happens then by virtue of the sanction the comi act becomes 
complete and after the sanction is accorded it is not necessary for the certi- 
ficated guardian to solemnly enter upon another contiact with the propose 

purchaser. 

8, Contract to be specifically enforceable must be mutual.— A con- 

tract to be specifically enforceable must be mutual, winch 

in the time of the contract it must be enforceable by either of the parties 
against the other.'^ Thus if on account of certain circumstances existing at 

the time of the contract, as for example personal incapacity of one ot me 

parties or the nature of the contract itself it was incapable in aw g 

enforced against one party, that party should not be given the right to 
enforce it against the other. Bur a contract is not wanting in y 

merely because it gives as part of the contract itself an option to ^ 

parties to refuse to be bound by it if he so chooses. During the mi 
the plaintiff certain property belonging to his adoptive fath^ was so y 
his natural father as his guardian to the defendant. The . 

provided that if the defendant or his heir were to sell the property tney 
should sell it to the plaintiff for the amount for which it was or^ 
nally sold and also for such price as may be determined by 
in respect of any building that may thereafter be constructed, me 


1 . 

2 . 

3 . 


For void contracts, see Secs. 24 to 30, 
Contract Act. 

Collet, 107 ; see also Bhudeb v. Kale 
Chand, 34 C. L. J. 315. 

Koylash v. Taring, I,L.R.10 Cal. 588; Narain 
y. Aukhoy. I. L. R. 12 Cal. 152; see also 
ILR46 Cal, 771: 87 P. W. R. 1913: 18 I. 
C. 911: 67 I. C. 433; Simon Reuben y. 
Haji Shaikh Mahomed Shustary, A. I. R. 
1922 Bom. 404: 50 I. C. 403 : 21 Bom. 
L. R, 302; 11 C. W. N. 946 (P. C.) : 
65 1. C 594; 23 C. W. N. 563; 169 P. 
W. R. 1913:20 I. C. 282 ; ILR3 Pat 968 ; 
Rudra Das Chakravarti v. Kamakhya 
Narayn Singh, Ismail Khan Mir A^m 
Khan v. Officii Receiver, A. I. H-. 1^25 
pat, 259; Ismail Khan Mir A:ram Khan 
f. Official Receiver, I.L.R.33 Cal. 1065: A, 


I. R. 1928 Sind 63 : 22 S. L. 1^- 396 : 
20 C. W, N. 929 : 23 C. L. J. 606 

4. Mohri Bibi v. Dharmodas Ghose, I. 

30 Cal. 539 (P. C.) : L. R. 30 1. A. 114 

5. Babu Ram v. Saidunnissa, I. L. R- ■’J 
All. 499 ; 20 I. C. 916; Chhitnl Mai y. 
Jagan Nath, I. L. R. 29 All. 213; Etwaria 
V. Chandra Nath, 10 C, W. N. 763, 

6. Gobardhan Lai v, Sheonarayan Sahu, 
A. I. R. 1929 Pat. 202 at p. 204 : I.L.R. 

8 Pat. 226 :117 I. C. 161 : 

7. Zebunnissa Begum v. Mrs. Danagncr, 
A. I. R. 1936 Mad. 564 at p. 567 : 1. L. R.59 
Mad. 942; 1631. C. 384: 43 L. W. 592: 1936 
M. W. N. 379; 70 M. L. J. 477; Debendra 
Nath V. Ijalit Krishna, 42 C. W. N. 1090. 

8. Debendra Nath v. Lalit Krishna, si/pr</. 
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defendant in violation of the contract sold the land to another : held that 
the contract in question was void for want of mutuality and^ was therefore 
unenforceable at the instance of either party. It is not within the com- 
petence of a manager of a minor’s estate or within the competence of a 
guardian or a minor to bind the minor or the minor’s estate by a contract 
for the purchase of immoveable property; and they are further of opinion 
that as the minor in the present case was not bound by the contract, there was 
no mutuality and that the minor who has now reached his majority cannot 
obtain specific performance of the contract.'^ 

9. Voidable agreements are not excluded from the operation of 
the Act. — This clause hits the void agreement absolutely but not the voidable 
agreements which being enforceable at the option of one or more of the 
parties thereto are contracts in respect of which specific performance can 
be claimed. 2 It is competent to a person emerging from a state of disability 
to take up and carry on a transaction commenced while he was under dis- 
ability in such a way as to bind himself as to the whole. He may be bound 
by a contract of which the terms are to be ascertained by what passed whilst 
he was disabled from contracting.^ 


10. Unilateral assent in contract.^ — “Every contract is a kind of 
agreement; that it necessarily involves and requires the consent of both of the 
contracting parties; that it is necessarily based on concurrence of their two 
minds in accepting the terms of the contract as determining their mutual rights 
and obligations. Nevertheless there is no logical reason why the declared 
will of only the party to be detrimentally affected by any legal efficacy 
allowed to that will should not be equally as effective here as it is in the cases 
of conveyance, grant and surrender. And, as in the case of other acts in the 
law in which unilateral assent of itself is operative the will must be dec- 
lared in the form of a deed. Thus in Hall v. Palmer^^ a man executed a 
bond conditioned for the payment of an annuity after his death to a woman 
with whom he had cohabited. After his death the bond was found in the 
possession of his solicitor. It was held that the bond created a legal obligation 
in favour of the woman on whose behalf it was made, and was enforceable 
by her against the executor of him who made it, although it had not been 
delivered to her in his lifetime and there was no evidence that she had 
then any knowlege of its existence. So in Fletcher v. Fletcher^^ the father 
of two illegitimate children executed a voluntary bond whereby he cove- 
nanted with trustees that his executors would pay those trustees the sum of 
£60,000 within twelve months after his death on trust for those children. 
He retained the deed in his own possession, and its existence was not known 
either to the trustees or to his children in his lifetime. It was held, never- 
th^ess, th<u the deed constituted a good contract between him and the trustees, 

they were entitled to recover the stipulated sum from the executors 
of his estate."^ 


!• Venkatachalam Pillai v. Sethuram Rao. 
A. I. R. 1933 Mad. 322 at p, 324 : I. L. R. 
36 Mad. 433 : 1939 M. W. N. 315 f39 
Cal. 232 foil). 

2. Gregson v. Udoy, I. L. R. 17 Cal. 223 

, (P. C.) ; 16 I. A. 221. 

3. Ibid. 

4. Salnioad and Williams on Contracts^ 


1945 Ed., p. 16. 

5. (1844) 3 Hare 532 : 67 E. R. 491. 

6. (1844) 4 Hare 67 : 67 E. R, 564. 

7. See also Xenos v. Wickham, (1867) t. R. 
2 H. L. 296; Doc d Garnons v. Knight, 
(1826) 5 B. & C. 671 : 108 E. R. .350; 
cf. Re Pryce, (1917) 1 Ch. 234; Re Kay’s 
Settlement, (1939) Ch. 329. 
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II, Effect of the operation of the Indian Registration Act— Sub- 
section (b).—The relevant provisions of the Registration Act are Secs. 17 
ai.d 49. 

Section 17 of the Indian Registration Act reads as under : 

‘M7. (1) The following documents shall be registered, if the 
property to which they relate is situated in a district iii which and if 
they have been executed on or after the date of which Act No. XVI of 
1864, or the Indian Registration Act, 1866, or the Indian Registration 
Act, 1871, or the Indian Registration Act, 1877, or this Act came 
or comes into force, namely — 

(«) instruments of gift of immoveable property; 

(b) other non-testamentary instruments which purport or operate to 
create, declare, assign, limit or extinguish, whether in present or in 
future, any right, title or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards to or in immoveable 
property ; 

(c) non-testamentary instruments which acknowledges the receipt 
of payment of any consideration on account of the creation, declara- 
tion, assignment, limitation or extinction of any such right, title or 
interest; 

(d) leases of immoveable property from year to year for any term 
exceeding one year or reserving a yearly rent; and 

{e) non-testamentary instruments transferring or assigning any dec- 
ree or order of a court or any award when such decree or order or 
award purports or operates to create, declare, assign, limit or 
extinguish, whether in present or in future, any right, title or interest, 
whether vested or contingent of the value of one hundred rupees and 
upwards, to or in immoveable property: 

Provided that the Provincial Government may, by order published 
in the official Gazette, exempt from the operation of this sub- section any 
leases executed in any district, or part of a district, the terms granted by 
which do not exceed five years and the annual rents reserved by which 
do not exceed fifty rupees. 

(2) Nothing in Cls. (b) and (e) of sub-section (1) applies to — 

(/■) any composition deed; or 

(ii) any instrument relating to shares in a joint stock company, 
notwithstanding that the assets of such company consists in whole 
or in part of immoveable property; or 

{in) any debenture issued by any such company and not creating, 
declaring, assigning, limiting or extinguishing any right, title or 
interest, to or in immoveable property except in so far as it entitles 
the holder to the security afforded by a registered instrument whereby 
the company has mortgaged, conveyed or otherwise transferred the 
whole or part of its immoveable property or any interest therein to 
trustees upon trust for the benefit of the holders of such debentures ; 
or 
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(iv) any endorsemeiil upon or transfer of any debenture issued by 
any such company; or 

(v) any document not itseJf creating, declaring, assigning, limiting 
or extinguishing any right, title or interest of the value of one hundred 
and upwards to or in immoveable property but merely creating a 
right to obtain another document which will, when executed, create, 
declare, assign, limit or extinguish any such right, title or interest; or 

(vi) any decree or order of a court except a decree or order ex- 
pressed to be made on a compromise and comprising immoveable 
property other than that which is the subject-matter of the suit or 
proceeding; or 

(v/7) any grant of immoveable property by the Crown; or 

(v//7) any instrument of partition made by a Revenue Officer; or 

{ix) any order granting a loan or instrument of collateral security 
granted under the Land Improvement Act, 1871, or the Land Im- 
provement Loans Act, 1883; or 

(x) any order granting a loan under the Agriculturists Loans Act, 
1884, or instrument for securing the repayment of a loan made under 
that Act ; or 

(a'/) any endorsement on a mortgage- deed acknowledging the pay- 
ment of the whole or any part of the mortgage money, and any other 
receipt for payment of money due under a mortgage when the receipt 
does not purport to extinguish the mortgage; or 

(a/V) any certiheate of sale granted to the purchaser of any property 
sold by public auction by a Civil or Revenue Officer. 


Explanation .— document purporting or operating to effect a contract 
for the sale of immoveable property shall not be deemed to require or 
ever to have required registration by reason only if the fact that such 
document contains a recital of the payment of any earnest money or of 
the whole or any part of the purchase money. 

(^) Authorities to adopt a son, executed after the first day of January, 
1872 and not conferred by a will shall also be registered.” 

Section 49 of the Indian Registration Act runs as follows : 


“49. No document required by Sec. 17 or by any provision of the 
I ransfer of Property Act, 1882, to be registered shall— 


(fl) affect any immoveable property comprised therein, or 
ib) confer any power to adopt, or 

(c) be received as evidence of any ransaction affecting such property 
or conferring such power, unless it thas been registered . ^ ^ ^ 


Provided that an uriregistered ^cument affecting immoveable property 

and reqinred by this Act or the Transfer of Property Act 1882 to he 
registered may be received as evidence of a contrLt in a suit for ’sniffle 
performance under Chapter II of the Specific Relief Act. 1877 

^ ^ Property Act, 1882, or as evidence of anv 

collateral transaction not required to be effected by registered “mt™- 
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The former sets out the documents of which the rcgi si ration is compul- 
sory while the latter provides the penalty for non-registration by enacting that 
an unregistered document of which registration is compulsory cannot affect 
any immoveable property comprised therein or be received in evidence of 
any transaction affecting such property. The object of this clause is to prevent 
any relief being given in a case of specific performance which will have the effect 
of nullifying the provisions of Secs. 17 and 49 of the Registration Act. But then 
an unregistered document though inadmissible in evidence as creating an interest 
in immoveable property or as evidence of the transaction concerning such pro- 
perty is admissible for the puipose of obtaining specific performupce of the agree- 
ment. Whatever may have been the state of law previously the matter has been 
set at rest by the enactment of proviso to Sec. 49, Registration Act, 1908, 
by Act XXI of 1929. The said proviso runs as follows ; 

“Provided that an unregistered document affecting immoveable pro- 
perty and required by this Act or the Transfer of Property Act, 1882, 
to be registered may be received as evidence of a contract in a suit for 
specific performance under Chapter II of tlic Specific Relief Act, 1877 
(now 1963) or as evidence of part-performance of contract for the 
purposes of Sec. 53-A of the Transfer of Property Act, 1882, or as the 
evidence of any collateral transaction not required to be effected by regis- 
tered document.” 

New Old 


4. Specific relief to be granted 
only for enforcing individual 
civil rights and not for enforcing 
penal laws. — Specific relief can 
be granted only for the purpose 
of enforcing individual civil 
rights and not for the mere 
purpose of enforcing a penal 
law. 


7. Relief not granted to enforce 
penal law.— Specific relief cannot 
be granted for the mere purpose 
of enforcing a penal law. 


SYNOPSIS 

1. Legislative chaiiges...61 3. “Oniy.”.,62 

2. Object of the section.. 62 4. Right to collect to II.. 6 2 

1. Legislative changes. — This section corresponds to the old Sec. 7. The 
sectional heading as well as the body of the section have been entirely changed 
and substituted. In the sectional heading the words “Specific relief to be 
granted only for enforcing individual civil rights and not for enforcing 
penal laws” have been substituted for the words “Relief not granted to enforce 
penol” law”, occurring in sectional heading of Sec. 7 of the repealed Act. 

The language of the repealed Sec. 7 has been deleted and in its place 
the present language of the new Sec. 4 has been inserted, with the result that 
wWle formerly Sec. 7 of the repealed Act was negative in its terms the present 
Sec. 4 is positive and prohibitive in its effect. The present section covers 
not only the cases of the enforcement of individual civil rights but also prohibits 
and excludes the grant of specific reliefs for the mere enforcement of penal laws. 
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2. Object of the section— The object of granting specific reliefs under 
this Act is that the individual civil rights of an individual be enforced. Its 
purpose is not the mere enforcement of penal laws. 

This section corresponds to Sec. 7 of the repealed Specific Relief Act, 
1877, with this modification that while the repealed section was negative in 
form, the present section is a positive enactment which defines the object and 
purpose of the Specific Relief Act, namely, the enforcement of the individual 
civil riehts of an individual. It is not aimed at the enforcement of a penal law 
of the land. The form of Sec. 7 of the repealed Act was criticized by Pollc^k 
and Mulla {Introduction to Specific Relief Act in the Anglo-Indian Codes, Vol.I, 
p. 939) in the following words : 

“Section 7 (of the Act of 1877) is a negative statement of the principle 
more clearly expressed by saying that specific relief being a civil remedy, 
the plaintiff must show some individual right to it in every case claiming 
either performance of which is due to him or repression of wrong 
commited or threatened against him. The Law Commission, therefore, 
recommended for the alteration in the language of the Sec. 7 (of the 
Act of 1877).“ 

The present form of this new Sec, 4 is thus the result of the acceptance of the 
recommendations of the Law Commission in this regard. 

3. “Only’^ — The word shows that the sole object of the grant of specific 
reliefs under this Act is the enforcement of the individual civil right and not any 
other object. Thus the enforcement of a penal law is beyond the purview of 
this Act and the provisions of this Act cannot be resorted to for that purpose. 

Thus where application for the certified copies of the deposition of the 
witnesses in criminal case is made, it cannot be said that application to the 
Magistrate to grant copies of depositions and orders was made for the mere 
purpose of enforcing a penal law. Copies may be required for many purposes. 
In the matter of the Empress on the Prosecution of the Bank of Bengal v. Danonath 
Roy,'^ a Division Bench of the Calcutta High Court had occasion to consider this 
question and the Court issued a rule directing the Magistrate to give copies 
applied for to Mr. Macnar, attorney of the prosecutors. 

From what has been said above, it may be stated as a safe rule that specific 
reliefs will not be granted where the sole purpose of moving the legal machinery 
is to enforce a penal law, but where there are objects, other than that the 
relief will be granted and the provisions of the Specific Relief Act will be attracted. 

4. Right to collect toll. — A mere right to collect toll could not confer 
any interest in an immoveable property and could not be a lease of immoveable 
property, because toll is a tax levied for the use of public roads or ferries and is 
imposed on persons, animals or vehicles using the road or ferry. ^ 

In the above-noted case the right of the plaintiff was not limited to collection 
of toll only but included the duty of maintaining the ferry and carrying passengers 
across the river. It was held that it was right in the immoveable property and 
was thus a lease of immoveable property. The so-called lease if neither signed 
nor registered could not amount to a valid lease and could not be enforced by the 
lessor. Any sum payable under the so-called lease which was neither duly 


1. I L R. 8 Cal. 166. Singh, 1969 A, W. R. <H. C.) 232 at p. 

2. Anterim Zila Parishad, Etawah v. Mohan 237, 
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realSne* ?hl •'estraining the defendant from 

waf ripht^ H "I ^ Northern India Ferries 

Aci was rightly decreed by the Lower Court. 


PART 11 

SPECIFIC RELIEF 
CHAPTER I 

RECOVERING POSSESSION OF 

PROPERTY 


New 

5. Recovery of 



immoveab ie property . — per- 


son entitled to the possession 
of specific immoveable pro 
petty may recover it in the man 
net provid ed by the Code of 

Civil Procedure, 1908 (5 of 
1908). ^ 


PART II 

OF SPECIFIC RELIEF 
CHAPTER I 

OF RECOVERING POSSESSION OF 

PROPERTY 

(i7) Possession of Immoveable Property 

Old 

^ 8. Recovery of specific 
immoveable property. — A per- 
son entitled to the possession 
of specific immoveable pro- 
perty may recover it in the 
manner prescribed by the 
Code of Civil Procedure. 


SYNOPSIS 


1 . 

2 . 

3. 

4. 

5. 

6 . 


Legislative changes. ..63 
Scope of the section... 63 
Status... 65 
Person”,.. 65 

Entitled to the possession ”...66 
Su!t for possess! on... 68 


if 




7. 

8 . 
9. 


in the manner provided by the Code 
of Civil Procedure.. .69 
Contract coupled with an agreement of 
the reconveyance— Enforceability of.,.69 
Ejectment of person in possession who 
has right to enforce a demand for speci- 
fic per form a nee... 6 9 

corresponds to the old Sec. 8 with 

*111 no ,ub.tiu.«.l ctaigT 'rite 

recoveiw*!?? provides that to suits for the 
the Code of Sivil Proc^ureVoi 

dd be Sipplic&ble This is a. 1 c 

and lavs dnwn wouia oe applicable. This is a procedural section 


After the period of six months is over a suit based on nrior nossecsinn 

Section 5 of the Specific Relief Act 1963 does not 

^V!!f r***1*p^^ only Jays down that the procedure laid down by the 

C^c of Civil Procedure must be followed. This is very different from slvir^^ 

on possession alone is incompetent after the expiry of six months 

f?y'^ ■‘“If suits'^of a ci"l nature 

® cognizance is cither expressly or im- 
pltedly barred. No prohibition expressly barring a suit based on possession alone 



SPKCIFIC RELIEF ACT, 1963 tS. S-Sy n. No.] 2] 

64 — ' 

has been brought to our notice hence Act) th^ ^clfic 

prohibition by reason of Sec. 5 (Sec, authority for the contrary proposi- 

j.r Ai„.r. obs^v,. 

. . . that a party ousted by a person who hasjio^^bette^ 

of tirc“JolsS'he''hld h^'before^the^uster even though that posses- 
sion was without any title. 

“The rule in question is so firmly established a^s to 
discussion about it quite superflLOus. j y parbati,^ and 

rulings of the Judicial Committee in ^ . numerous other decisions 

Ismail Arif! v. Mahomed Chous, no_ o i authorities in support 

here and in England to the ^me Relief Act camiot 

of the view stated above. Section 9 of the Specific Rele 

possibly be held to take away any remedy available wit ^ 

the well-recognized doctrine “P'^®®“„h<itontive right or interest which 
Possession thus; Possession in law is owner’s 

exists and has legal incidents and advantages apart from the true owner 

title (page 19).” 

In the same case O'Farell, J., points out that ^ 

“all the dictum of the Privy Council in o^issfufSit 

appears to amount to is this, that where a P hpen forcibly deprived 

any title seeks to recover possession of which he has f , ^-oyicions 
b7a defendant having good title, he can o“ly do so unde, the provisions 

of Sec. 9 of the Specific Relief Act and not otherwise . 

It not necessary to refer to the other authorities some of M |re “Ire^y 

referred to in the judgment under appeal ^d m Lordships 

Court reported in K^.mn MaT' cas^ f^^^ 

entirely agree with the statement of the law in the Madras case iro 

we have extracted the observations of the learned Judges. The ot 

the subject are collected by Sarkar on Evidence under Sec. 110. 

The Limitation Act, before its recent %roSJ 

of twelve years as limitation to recover possession of ^ 

when the plaintiff while in possession of the Tom tTe dat? of dispo- 

discontinued possession and the period was calculated from the date spo 

ssession or discontinuance. The uniform view of the courts is 

of the Specific Relief Act, 1963, is utilized the plamtiff need not prove title ana 

the title of the defendant does not avail him. When, *Jowever, the pe^ _ 
six months has passed question of title can be raised by the defendant and rf he 
does so the plaintiff must establish a better title or fail. In other oigcific 

right is only restricted to possession only is a suit under Sec, o I9^vears 

Relief Act, 1963, but that does not bar a suit on prior possession within 12 y 

and the title need not be proved unless the defe^ant can P^^ov® l«ables 
present amended Arts. 64 and 65 bring out this difference. Ar i «rooertv 
a suit within 12 years from dispossession, for possession of immoveable prope y 

(1879-80) 7 1. A, 73 (P. g.). 

1966 Ker. L, T. 1 ; A. 1. 1966 Kor 


1. I. L. R. 23 Mad. 

2. (1865) I Q. B, 1. 

3. (1888-89) 16 I. A, 

4. (1893) 20 I. A. 99 


179. 

186 (P, 
(P. C.). 


5. 

6 . 


C.) 


179, 
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based on possession>nd not on title, when the plaintiff while in possession of the 
property has been dispossesed. Article 65 is for possession of immoveable 
property or any interest therein based on title. The amendment is not remedial 
but declaratory of the law. Held that the suit was competent. 

Therefore, the plaintiff who was peaceably in possession was entitled 
to remain in possession and only the State could evict him. The action of the 
society was a violent invasion of his possession and in the law as it stands in 
India the plaintiff could maintain a possessor suit under provisions of the Speci- 
fic Relief Act in which title would be immaterial or a suit for possession within 
12 years in which the question of title could be raised. As this was a suit of 
latter kind title could be examined. But whose title ? Admittedly neither side 
could establish title. The plaintiff at least pleaded the statute of limitation and 
pserted that he had perfected his title by adverse possession. But as he did not 
join the State in his suit to get a declaration, he may be said to have not rested 
his case on an acquired title. His suit was thus limited to recovering possession 
from one who had trespassed against him. 

The cases of the Judicial Committee are not binding on their Lordships but 
they approve of the dictum in Perry v. Clissold.^ No doubt a great controversy 
exists over the two cases of Doe d Charter v. Barnardy^ and Asher v, Whitlock^ 
but it must be taken to be finally resolved by Perry v. Clissold.^ A similar view 
has been consistently taken in India and the amendment of the Indian Limitation 
Act has given approval to the proposition accepted in Perry v. Clissold,^ and 

may be taken to be declaratory of the law in India. Held that the suit was 
maintainable.^ 


3. Status. — The question of the status of the person dispossessing or the 
title of the plaintiff is not involved in the suit. ^ 

4, ‘‘Person”,— This word has not been defined in the Specific Relief Act. 

It has been defined in Sec. 3 (42) of the General Clauses Act (X of 1897) on 
the following terms. : 

“Persons” shall include any company or association or body of 
individuals whether incorporated or not.” 

Thus it will be seen that the term includes not only the natural born persons, 
but also juristic persons, corporate bodies and other legal personalities, ^ buj 
this definition could only be adopted when there is nothing in the context which 
IS contrary or repugnant to the adoption of this definition where a term is defined 
in an enactment in a particular manner which is different from that given in the 
General Clauses Act, the rule is that the meaning of the word given in that 
enactment should be adopted. In Perumal Koundan v. Tirumalraya Pur am Jananu 
Koala Dhanasakhara Sanka Nidhi Ltd,y^ the Court held that a company registered 
under the Indian Companies Act, 1913, was a “person” within the meaning 
of Order XXXIII, rule 1, C.P.C., and could sue as a pauper. But the definition of 
the word “person” as given in the General Clauses Act, 1897, was not adopted and 
^lied to a guardian, under the Guardians and Wards Act, Mukerji, J., m Smt 


L (1907) A. C. 73. 

2. (1849) 13 Q. B. 945. 

3. (1865) 1 Q. B. 1. 

4. (1907) A. C. 73. 

5. Ibid. 

4. Nair Servioo Society Ltd. v. K. C. Alexan 
SiR^A.— 9 
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der, AI.R. 1968 S.C. 1165 at pp. 1172-75. 
Atmaram Panduji TJdke v. Prabhawati- 
bai Dattatraya Pakode, A. I. R 1971 
Bom. 148 at p. 150 : 73 Bom. L. R. 470. 
A. I. R. 1918 Mad. 362 at p. 363 ; I. 
L. R. 41 Mad. 624. 
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Assalata v. Society for the Protection of Children of India^^ said: “On the question 
as to whether the word ‘person’ as used in the definition of ‘guardian* in Sec. 
4, Cl. (2), Guardians and Wards Act, is to be read in the light of the meaning 
given to it by Sec. 3, Cl. (39), General Clauses Act, I am decidedly of opinion in 
the negative. This meaning woud be inapposite so far as some of the provisions 
of the Act are concerned, e.g. Sec. 43, sub-section (4), Sec. 35, etc.” In Girraj 
Kishore v. State,'^ the Court held that the word “person” used in Sec. 4 of the 
High Denomination Bank Notes Demonetization Ordinance (3 of 1946) was used 
in the widest sense. Rejecting the argument that though under the definition 
of the word “person” given in the General Clauses Act (X of 1897), a banking 
company might be included, a government treasury would not be a “person”, 
the Court said :“lf the word ‘person’ was not intended to include a bank or 
government treasury in Sec. 4 of Ordinance 3 of 1946 then it was not necessary 
to make this exception in Sec, 6 of the Ordinance. The definitions in the General 
Clauses Act are to apply unless there is anything repugnant in the subject or 
context. Regarding Secs. 4, 5 and 6 of the Ordinance 3 of 1946 together, it 
appears to us that Sec. 4 was intended to include all cases of transfers of 
high denomination notes contrary to the provisions of the Oridinance and Secs. 
5 and 6 of the Ordinance are to be read as exceptions to Sec. 4.” 


5. “Entitled to the possession”. — The words “entitled to the possession” 
mean having a legal right to title to possession on the basis of ownership, whether 
that person claiming such right was or was not in possession was dispossessed. 
In order to succeed, the plaintiff has to show that he is a person entitled to get 
possession, hence he must show he had possession before the alleged trespassers 
got possession. 3 In Ismail ArifT w. Muhammad Ghouse,f Sir R, Couch speaking 
on behalf of the Judicial Committee of the Privy Council said: “It appears to 
their Lordships that there is here a misapprehension of the nature of the plaintiff’s 
case upon the facts stated in the judgment. The possession of the plaintiff 
was sufficient evidence of title as owner against the defendant by Sec. 9 of the 
Specific Relief Act (Act I of 1877) (corresponding to Sec. 6 of the present Act) 
if the plaintiff had been dispossessed otherwise than in due course of law he 
could by a suit instituted within six months from the date of the dispossession, 
have recovered possession notwithstanding any other title that might be set up 
in such suit. If he could thus recover possession from a person who might 
be able to prove a title, it is certainly right and just that he should be able against 
a person who has no title and is a mere wrongdoer, to obtain a declaration 
of title as owner, and as injunction to restrain the wrongdoer from interfering 
with his possession. The Appellate Court, in accordance with the judgment 
above quoted, has dismissed the suit. Consequently, the defendant may continue 
to wilfully, improperly and illegally interfere with the plaintiff’s possession, as the 
learned Judges say he has done, and the plaintiff has no remedy. Their Lord- 
ships are of opinion that the suit should not have been dismissed, and that the 
plaintiff was entitled in it to a declaration of his title to the land.* ’ 


In Kartar Singh v. Day al Das, ^ Mr. Jayakar, delivering the judgment of 
the Privy Council said : “It is clear from the evidence that the plaintiff was 
®nt of possession at the date of the suit and had been so for manv vears oreviouslv 
He was suing persons who were in possession of the proS tK3 

therefore could succeed only on the strength of his own title and not on the 
weakness of his opponents.” 


1. A. I. R. 1930 Cal. 397 at p. 402. 

2. A. I. R. 1954 All. 421 at p. 422. 

3. Debi Singh v. Bhim Singh, A, I. R. 1971 


Delhi 316 at p. 316. 

4. ILR 20 Cal. 834 (842). 

5. A. I. R. 1939 P. C. 201 at p. 207. 
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In Haider Khan v. Secretary of State for India in Council,^ the plaintiff 
claimed two-fold title: Firstly, a title derived from permanent settlement, and 
secondly a title by adverse possession for 60 years. He failed to prove title by 
adverse possession by 60 years but the evidence of possession and enjoyment 
was relied upon as proof of title. Their Lordships of the Privy Council allowed 
the appeal and granted the appellant the declaration asked for. 

A person who enters into peaceful possession of land claiming it as his 
own although he might not have any title to the land, can sue another person 
who has forcibly ousted him of possession and who has no better tiltle to the 
land, because the first person, although he might not have any legal title, had 
at least possessory title and has commenced to prescribed for a legal title. Peace- 
ful entry is the very essence of possessory title. 

It would be unusual to find the law allowing a man to deal with property 
as his' own, recognizing his transfers and upholding his heirs, and yet refusing 
to assist him against those who wrongfully oust him, unless of course they have 
better rights. Hot only is this not so, but in India the law goes to the extreme 
length of allowing a person who has had possession without even a vestige of 
title to recover possession even against the true owner, if he proceeds under 
Sec. 9 (new Sec. 6), Specific Relief Act. If he can thus recover possession in 
special circumstances even against the true owner, it would be an om clous to 
hold that he cannot proceed in the ordinary way against a person who is a rank 
trespasser and who, as against him, has no rights whatever. Their Lordships 
of the Privy Council decided this in Perry v. Clissold ^ : 

“It cannot be disputed that a person in possession of land in the 
assumed character of owner and exercising peaceably the ordinary rights 
of ownership has a perfectly good title against all the world but the 
rightful owner. And if the rightful owner does not come forward and 
assert his title by process of law within the period prescribed by the 
provisions of the statute of limitations applicable to the case, his right 
is for ever extinguished, and the possessory owner acquires an 
absolute title.” 


This was again recognized by their Lordships in Ismail Ariff v. Mahomed 
Ghouse^^ and has always been the view in these Provinces^ and Ganaji v. Dhan- 
singh.^ It is certainly the English law,^ This does not conflict with the rules 
so often enunciated by the Privy Council that a plaintiff must succeed on the 
strength of his own title and not on the weakness of the defendant’s ; that a 
defendant in possession can set up a jus tertii. With respect to the first rule, 
it is to he observed that it says nothing about the nature of the title which must be 
shown. As between a trespasser who enters peaceably and another who wrong- 
fully dispossesses him, the title of the former is superior on two grounds : first 
because it is prior in point of time and nex*? because it is a peaceful title as 
opposed to a forcible one in sense that it involves a wrongful dispossession 
of the previous occupier. For, as Cockburn, C.J., says in Asher v. Whit- 
lock “all trespass implies force in the eye of the law”. As regards the second 


1. I. L, R. 36 Cal. 1. 

2. (1907) A. C. 73 : 76 L. J. P. C. 19 : 95 
L. T. 890 : 23 T. E. R. 232. 

3. I. L. R. 20 Cal. 834: 20 I. A, 99: 6 Sar. 
305. 

4. Nand Ram Patel v. Narbad Patel, (1899) 

5. A. t*lE'l915Nag^^in:27 I. C. 977; U 


N. L. R. 31. 

6. Asher v. Whitlcclc, (1^66) 1 Q. B. 1:35 
L. J. Q. B. 17; 11 Jur. (N. S.) 925 : 13 
L. T. 254: 14 W. R. 26; Folic ck and 
Wright on Possession^ pp. 91, 147 and 

148. 

7. (1866) 1 O.B. 1 : 35 L. J.Q.B. 17: 111 Jur. 
(N. S.) 925: 13 L. T.254:14 W. R. 26. 
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rule it applies when the plaintiff has never been in actual possession or 
having had possession has been peaceably dispossessed or dispossessed by 
lawful process, or when the defendant has been placed in possession by the 
rightful owner either under a good or an imperfect title. 

What do the words “better title” mean? They indicate beyond doubt that titles 
other than the abstract legal title which can only reside in one person, or set of per- 
sons, at a time may also have to be considered when a suitable occasion arises. 

^ In Sec. 9 (old), Specific Relief Act, there is a special additional remedy 
which is available in certain circumstances but that it in no way precludes the 
successful assertion of a possessory title in the ordinary way in a proper case 
even though the suit is brought beyond the six months contemplated by that 
section.^ 

\^^ven independently of Sec. 6 (new) a person who has been ousted by a 
trespasser from the possession of immoveable property to which he had merely a 
possessory title is not debarred from bringing a suit in ejectment on the basis 
of his possessory title even after the lapse of six months from the date of his 

possession. 2 

rf' In suits under Sec. 9 (old), Specific Relief Act, question of title are irrele- 
vant, for, like the old assize of novel disseizin in Plantagenet times. Sec. 9 (old) 
was enacted to afford a summary remedy against persons who had taken the law 
into their own hands and had ejected those in possession of land otherwise 
than through process of law.^ 

From the above discussion it is clear that whoever, whether he is a plaintiff 
or a defendant, proves better title (ownership or possessory) will be “entitled to 
possession”. As a plaintiff he will recover possession and as a defendant he 
will be entitled to retain possession. If a plaintiff brings a suit on the basis of 
title though also alleging possession and dispossession within six months he 
cannot get a decree under first paragraph of Sec. 6 (new) of the Specific Relief 
Act. Of course his previous possession may afford evidence of title. Where 
the defendant is a trespasser and the plaintiff has been in continuous and peace- 
ful possession he would be entitled to retain such possession. But where it is 
found that the plaintiff has no title and that the principal defendants are entitled 
to the property, the plaintiff cannot obtain a decree for possession. 

If a suit under Sec. 5 (new) is based on possessory title but not under 
Sec. 9 (old) possessory title is good against all but the true owner. A distinction 
is to be drawn in cases under Sec, 6 (new) and in cases falling under Sec. 5 (new) 

title is no defence to a suit under Sec. 6 (new) but affords a conclusive defence 
in other suits.^ 

6. Suit for possession.-In Devi Singh v. Bhim SingK^ the plaintiff and his father 
were joint owners of the land in dispute. The defendants came into possession of 
the land at the instance of the father of the plaintiff. Their case was that they 
advanced a sum of Rs. 2,000 and came into possession of the land as mort- 




Pannalal Bhagirath Marwadi v, Bhaiya- 
la! Bindraban Pardeshi Teli, A. I. R. 
1937 Nag. 281 at pp. 283-84 : 173 I. C. 
680; see also Nand Ram Patel v. Narbad 
Patel, (1899) 12 C. P. L. R. 59 and Ganaji 
V. Dhansingh, A. 1. R, 1915 Nag. Ill- 
27 I. C. 977 : 11 N. L. R. 31. 

Phakkar v. Pragi, A. I, R, 1935 Oudh 


3. 

4. 

5. 


268 at p. 269: 1.L.R 10 Luck. 659; see also 
Adhari Chandra Pals, v. DtlbakanBhu- 
yan, I.L.R 41 Cal. 394: 7 1. A. 73 (P. C.). 
Satish Chandra De v. Madan Mohan 
Jati, A. I. R. 1931 Cal. 483 (2) at p. 484. 
Ganesh Das v. Dasso, A. 1. R. 1927 All. 
663 at pp. 670-71. 

AXR 1971 Delhi 316 at p.3t8. 
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gagees-ir.-fcs^essicn. This dccvirerit of title vas not registered. It was held 
that the lard could rot he iriteipreted in such a manner as to allow the son to 
defeat the ircitgage made by the father. The son was rot entitled to get 
possesssicn ficm the iTarsferees of his father on the footing that they were 
trespassers. If in relation to the father who Mas the co-oMner and in joint 
possession, the transferees or mortgagees Mere not trespassers, they could not be 
trespassers qua the son. In the circumstances the son could not succeed in 
the suit for possession because defendants are not trespassers. 

7. In the manner provided by the Code of Civil Procedure. — These words 
point cut that the procedure prescribed for recovering possession of a specific 
immoveable property by a person entitled, is the same as is provided by the 
Code of Civil Procedure, 1908. The provisions of the Cede of Civil Procedure 
prescribes the institution of suit and the execution of the decree in accordance 
with the provisions of Order XXI, rule 35 or rule 36, C.P.C., as the procedure 
under the law for recovering specific immoveable property under the law. 

8. Contract coupled with an agreement of the recoveyance — Enforceability 

of. — Where in a case in which there was an agreement to reconvey as a counter- 
part to a transaction of sale, the person in whose favour the right to obtain a 
reconveyance was granted assigned the right to a third party and the assignee 
filed a suit to enforce that agreement by way of specific performance. The 
question that arose for consideration was whether the suit for specific perfor- 
mance was maintainable, or, in other words, whether the right in favour of the 
vender to obtain a reconveyance was assignable as a contract or not; held that 
it was a completed contract capable of assignment. The question of mutuality 
as such was no doubt not considered apparently becaus eit was not raised. As 
such, a contract is capable of specific performance.^ 

9. Ejectment of person in possession who has right to enforce a demand for 
specific performance. — If a person entitled to obtain possession by a suit for 
specific performance is already in possession of the property and is sought to 
be ejected by the other party to the covenant which is suggested to be specifically 
enforceable, it may not be fair to direct the person in possession to file a suit 
for enforcing his rights and denying him the liberty of claiming to continue 
in possession as a defence in a suit for ejectment in exercise of the same right. ^ 

New Old 


6. Sait by persen dispos- 
sessed of iminoveable property — 

( 1 ) If any person is .dispos- 
sessed without his consent of 
immoveable property other- 
wise than in due course of law, 
he or any person claiming 
through him may, by suit, re- 

1. P. R. Kanakasabapathi v. P. V. Govin- 
darajulu Naidu, A.I.R 1964 Mad. 219 at 
p* 222. 


9 . Suit by person dispos- 
sessed of immoveable property.— 

If any person is dispos- 
sessed without his consent of 
immoveable^ property other- 
wise than in due course of 
law, he or any person claim- 
ing through him may, by 

2. Swami Jai Ram Chela Sarju Das v. 
Hari Smgh, A. I. R. 1967 Punj. 159 
at p. 162. ■' 
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New 

cover possession thereof not- 
wilhstarding ary other title 
that may he set up in such suit. 

(2) No suit urder this section 
shall be brought— 

(a) after the eypiry of six 
months from the date of dis- 
possession: or 

{b) against the Government. 


(3) No appeal shall lie frcm 
any order or decree pf ssed 
in any suit instituted under 
this section, nor shall any 
review of any such order or 
decree be allowed. 

(4) Nothing in this section 
shall bar any person from 
suing to establish his title to 
such property and to reco- 
ver possession thereof. 

S Y N < 

1. Legislative changes. ..71 
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3. Suit — Meaning of.., 72 
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Old 

suitieccver possession there- 
of, rotvithMardirg any other 
title that may be set up in 
such suit. 


No suit under this section 
shall he brought against the 
[Central Goverrment or any 
State Government], 

No appeal sfall lie ficm 
any order or decree passed 
in any suit instituted urder 
this section, nor shall any 
review of any such order or 
decree be allowed. 

Nothing in this section shall 
bar any person frcm suing to 
establish his title to such 
property, and to recover posses- 
sion thereof. 

p s I s 
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45. Serious conflict of opinion as to whe- 
ther a landlord can sue for possession 
under Sec. 9 (now Sec. 6) when his 
tenant has been dispossessed ..119 
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Cl ^That present Sec. 6 corresponds to the old 

Sec. 9 of the Specific Relief Act, 1877, Section 6 (1) of the present Act repro- 
duces ve^atirn the language of the first clause of Sec. 9 (old) of the repealed 

//(\ ^ ^■eproduce verbatim the language of 
Cls. (4) and (2), respectively of the repealed Sec, 9, while sub-section (2) (b) of 

the new Sec. 6 corresponds to the third clause of the old ^3 SO « 9 with this modi- 
fication that the words Central or any State Government” in old section have 

been deleted from the third clause of Sec. 9. Sub-section (2) (a) has been newlv 
inserted. ^ 


2. Reasons for the change.— The I^w Commission of India, in their Report 
on Specific Relief Act, 1877, make the following statement : 


“As suggested in our earlier Report on the Limitation Act Sec 9 
(under the previous Act) should be omitted.^ The object of this ' section 
which corresponds to Sec. 15 of the Limitation Act, 1859,2 jjgJ 

courage people from taking the law into their own hands, however good 
their title. It provides a summary and speedy remedy through the medium 
of the Civil Court for the restoration of possession to a party dis- 
possessed by another leaving the parties to fight out the question of their 
respective titles in a regular suit. 


“But the section has not served its purpose. The remedy has not been 
speedy because the evidence which is generally led to establish possession is 


1. Vide para. 145 of the TOrd Report of 2. Pollock and MuUa, Specific Relief Act 


the Conunission (Limitation Act, 1908). 


8th Ed., p. 749. 
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nearly the same as would be necessary in a title suit. It has been felt that the 
question of possession cannot be determined without going into the question 
of title to some extent. A decree under Sec. 9 of the Act of 1877 does not 
determine title, and it is generally followed by a suit for recovery of possession 
based on title. The result has been a multiplicity of proceedings.”^ 

But the Joint Committee of Lok Sabha and Rajya Sabha disagreed with 
recommendations of the Law Commission and insisted upon its restoration of 
the statute for th3 following reasons : 

In the opinion of the Committee, Sec. 9 of the Specific Relief Act, 1877, 
provides a summary, cheap and useful remedy to a person dispossessed of 
immoveable property otherwise than in due course of law and has not given rise 
to any difficulty in its working so far. It has the effect of discouraging people 
from taking the law into their hands. Consequently, after giving anxious consi- 
deration to the recommendation of the Law Commission for its omission, the 
Committee have come to the conclusion that Sec. 9 should be restored. The 
new Cl, 6 (now Sec. 6) seeks to reintroduce with drafting changes Sec. 9 of 
Act of 1877. At the same lime the provision as to limitation contained in Art. 
3 of the Limitation Act, 1908, has been suitably incorporated in this new clause. ^ 

3. Suit — Meaning of.— It is by now well settled that the term “suit” in 
Sec. 6 of the Specific Relief Act would include an objection under Sec. 47 of 

the Code of Civil Procedure filed against the execution of the decree passed in 
such a suit. ‘ 


4. Object. — ^There is no doubt that in all the under noted judgments* 
the courts have held that a person in joint possession, if dispossessed otherwise 
man in due course of law, can maintain a suit under Sec. 9, Sec. 6, new.) of the 
Act. The footing on which the aforesaid judgment proceed is that Sec. 9 (Sec. 
6, new) of the Act does not make a distinction between a joint possession 
and an exclusive possession. Act cording to these authorities a person in joint 
possession of immoveable property is as much in physical possession of the pro- 
I^rty as a person in exclusive possession. For the sake of precision regarding 
the reasoning adopted by the aforesaid courts it would be useful to quote the 

mllowing para from the judgment of the Calcutta High Court in Mst, Ajiman 
Bibi V. Reasat Sheikh : ’ 


1 . 

2 . 

3, 

4. 


“The object of Sec. 9 (new Sec. 6) of the Specific Relief Act, is to 
provide a speedy remedy for that class of cases where person in physical 
possession of property is forcibly dispossessed from it against his will 
and consent.® The main question for determination therefore in a case 
under the section is whether the plaintiff while in the physical possession 
° been dispossessed of the same in the manner and 
within the time specified in the section, if he was in physical possession 
he can be restored to such possession under the decree of the Court. 


Law Commission of India, Ninth Report 
(Specific Relief Act, 1877), pp. 5-6. ^ 

1 Specific Relief * Bill, 

^62— Report of the Joint Committee, 
November, 1962. * 

Singh V. Ram murat, A. I. R. 
1973 All. 261 at P. 263 : 1972 A L J 
Mst Ajiman Bib! v. Re^J Sh^kh*, 
A. L R. 1926 Cal. 562; Ballabh Dass v. 


5, 

6 . 


Gaur Dass, A. I. R. 1940 All. 216; Ghooti 
V. Sitku, A. I. R. 1917 Nag. 31 and Ram- 
Chandra Fate v. Shridhar, A. I. R. 1922 
Nag. 115 

A.I.R. 1916 Cal. 562. 

Tarani Mohan Majumdar v. Ganga 
Prasad Chakwraborty, 1862 1.L.R. 14 Cal. 
649. 
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A man in joint possession of immoveable property is as much in physical 
possession of his share as the entire body of co-sharers are in physical 
possession of the whole and such Joint possession can as well be 
physically restored in respect of his share as the possession of the 
whole can be restored to the entire body of co-sharers.*’ 

Similarly the Allahabad High Court in Ballabh Dass v. Gauf Dass^^ obser- 
ved as under ; 

The words of Sec. 9 (new Sec. 6) do not refer only to exclusive pos- 
session. A person in joint possession of immoveable property is as much 
in possession of that property as a person who is in exclusive possession 
and if the person who was in joint possession is dispossessed, there 
IS no reason why he should not be entitled to bring a suit under the 
section to be restored to that possession which he enjoyed before he 
was dispossessed.” 

The reasoning in the Nagpur authorities cited above is almost on the same 
lines. 

It appears that the vie\v taken by the Calcutta and Allahabad High Courts 

and the Judicial Commissioner’s Court at Nagpur in regard to the true scope 

of Sec. 9, (Sec. 6, new) of the Act does not fit in with the purpose, the object and 

the idea underlying that section. There can be no two opinions that Sec. 9 

(Scc,^ 6, new) of the Act was intended to provide a summary remedy to a person 

aggrieved of his dispossession from the property otherwise than in due course 

of law. So long therefore as a decree passed under Sec. 9 (Sec. 6, new) of the 

old Act does not succeed in serving the purpose which provided a basis for the 

provision a resort to Sec. 9 (Sec. 6, new) would not only be an exercise an illusion 

but an absolute dissipation of time, energy and expense of the parties and the 

Court. A decree for joint possession whether passed on the basis of title or 

under Sec. 9 (Sec. 6, new) of the Act has been made executable under Order XXI, 

rule 35 (2) of the Code of Civil Procedure. Such a decree is declaratory in 

character and declares only the title of the decree-holder to remain in possession, 

only effective remedy available to the decree- holder would be a suit for 

partition. In the suit for partition which becomes an indispensable remedy for 

the holder of a decree for joint possession the question of title is again to be 

gone into as it could not be deemed to have been settled in the suit under Sec. 9 

(Sec. 6, new) of the Act, such a question being wholly extraneous to such a suit. 

is the benefit, which possibly can be said to have accrued to the 

holder of a decree for joint possession ? None as such a decree could not operate 

as res Judicata in a subsequent suit for partition based or resisted on the ground 
of title. 

^ Such an absurdity has ther efore to be avoided by placing an interpreta- 
tion on Sec. 9 (new Sec. 6) of the Act which would further rather than negative 
the putpose of the section. A decree for joint possession could not therefore 
fall within the purview of Sec. 9 of the Act. The right of a plaintiff in a suit 
under Sec. 9 (new Sec. 6) of the Act to recover possession of the property does 
; hpt stand vindicated by a decree for joint possession. The purpose of the sec- 
to r^tore a dispossessed plaintiff to the position which obtained before the 
of his dispossession is not and cannot be served by a decree for joint pos- 

by suit recover possession thereof notwithstanding 


fin. A iii 


1. A. I.R 1940 All. 261. 
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to Sec. 15 of the Limitation 
law into their own hands, 


any other title that may be set up in such suit”, occurring in Sec. 9 (new Sec, 
6) of the Act refer to the recovery of exclusive possession and not of joint 
possession and where it is not possible to get such a possession the suit itself 
shall not be maintainable.^ 

The object of the section which corresponds 
Act, 1859, is to discourage people from taking 
however good their title may be.® 

^ prevent a person after taking forcible possession to smack his 

from whom he acquired forcible possession and say, ‘you 
had better ae a suit to establish your title’, ordinarily in such cases question 
of ownersap is not relevant, plaintiff has merely to prove bis possessmn. A 
distinction has to be drawn between a suit based upon possessory title and a 
suit under Sec. 9 (now Sec. 6) of the Specific Relief Act. In the one case the 
plmntiff would ^ entitled to a decree only, where plaintiff’s possession was 
sufficient proof of his tide wffile in the other case, viz. in the latter case the Court 

a %he *date° ©r suiV’s” ** was in possession within six months prior 

In Yar Mohammed v. Lakshmi Das* the objects and Durooses of See o 
(now Sec. 6) have been detailed. It has been stated therein that? “The obvkius 
objects for the attainment of which the section was enacted appear to be these : 

‘(1) Law respects possession even if there is no title to suonort it 

disSse“ss ““d 

dispossess a person m actual possession without having recourse to a 

court. No person can be allowed to become a Judge in his own cause, 

(2) In the interest of public- order self-help is not oermitted so 
far as possession over immoveable property is con^rned The ^ct^ 

*°u and prevent Soc^iS^hich 

might lead to senous breaches of the pea«. It does^t ^llow a 

person who has act^ high-handedly by wrongfuUy dimosseM?^ a 

person in possession from deriving any advantage of his o\^ unin^if J 

act. It prevents all attempts to Wt the burden of proof bf uf^l 

dispossession. As Phear, J., put it in Kalee Chandra Seinv A^l » 

a person turned out of possession bv stranvi^r anH /I 

assistance of court of law*^ would go into Srf sllrIL ** 

who has possession and, thereforl? b7the Sal 3 ^ 

the burden would be placed upon him to nrova a procure 

the defendant would caUe5 upon whS h^TniT^t 

Ugh-handed act of violence whicrhadTS tbfowfff 

Sion, the defendant could not have ^ posses- 

except upon some conclusion, viz“ of 

a prima facie title and we imamn, that .showmg 

adviseable to do away with oppiStunity by*thus J 

persons of shifting by wron^l act the Powerful 

shoulders to those of p^oSf fess"'4i7to‘’S5rt1^^^^^ 

ItTTt Narain, I. L. R.33 All. 

L L. ItTlS Anf”s37. Kundu. 

KsI'a'wb nl/‘ X H PP- (P- *•) • 

® W. R. 603. 
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2 . 


3. 


Munshi v, Mangoo, A. 1 . R. 1975 J & R 

V V ' ^^74 Rash. L. J. 210 

Lok Sabha— the Specific Relief nni 

1962-Report of the Joint Committ^’ 
November 1962. '-umnunee, 

Rudrup^ V. Narsingrao, I. L. R. 29 Bom. 

Vavidev Krishnarao v! 

Vasudev, I.L,R, 8 Bom. 371 at p. 375 j 
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The settled law is that when a plaintiff brings for recovery of possession a 
suit based on possession, he will be entitled to get a decree for possession against 
a defendant under Sec. 6 (new) of the Specific Relief Act, without proving his 
title, unless the defendant proves one. In other words, if the plaintiff can 
prove that before the defendant wrongfully dispossessed him, he (plaintiff) was 
in possession and the suit is not barred under Article 64 of the Limitation Act 
1963, the plaintiff will be entitled to a decree for possession,^ 

5. Scope of the section* — Section 6 (corresponding to Sec. 9 of the old Act) 
enables a person dispossessed of immoveable property otherwise than in due 
course of law to recover possession thereof. Dealing with the scope of the 
corresponding provision in Sec. 9 of the old Act it has been held by a Bench of 
the Madras High Court in B, Venkayya v. K. Satteya^^ that the expiration of the 
lease did not necessarily imply the expiration of the lessee’s right of possession 
and that the lessee was entitled to a decree for possession as against the persons 
who dispossessed him. In Rudrappa v. Narasing Rao,^ a tenant holding over 
after the expiry of the period of tenancy was dispossessed without his consent 
by the landlord. The tenant then brought a suit for possession against the 
landlord under Sec. 9 ( Sec. 6, new) of the Specific Relief Act. It was held that 
the plaintiff was not liable to be evicted by the landlord proprio motu and that 
he was entitled to a decree for possession. In K, K. Verma v. Union of India^^ 
Chagla, C.J., speaking for the Bench expressed : 

“Under the Indian law, the possession of a tenant who has ceased to 
be a tenant is protected by law. Although he may not have a right to 
continue in possession after the termination of the tenancy, his posses- 
sion is juridical and that possession is protected by statute. Under Sec, 
9 of the Specific Relief Act, a tenant who has ceased to be a tenant may 
sue for possession against his landlord if the landlord deprives him of 
possession otherwise than in due course of law, but a trespasser who has 
been thrown out of possession cannot go to court under Sec. 9 and 
claim possession against the true owner.” 

A slightly different note has been struck in Rahmatullah v. Md. Hussainy^ 
Iqbal Alunad, J., has said that where a tenant after the termination of the lease 
continues in possession of the lease-hold premises without the consent of the 
landlord, his position is no better than that of a mere trespasser and he can be 
turned out of the same at any time without any notice to quit. The preponder- 
ance of judicial opinion is that the possession of a tenant of the demised properties 
even after the expiry of the lease period is entitled to protection and if he is dis- 
possessed without due process of law, Sec. 9 (old) can be invoked by such a tenant 
to recover possession even if the person who dispossessed him is the landlord. But 
where in the above-noted case, the suit was not one for possession based on 
Sec, 6 (Sec. 9, old) of the Specific Relief Act and it was only for a declaration 
that he was a cultivating tenant and for an injunction. It was held that it was 
not possible to invoke the said section and to grant relief of possession to the 
plaintiff in the suit.^ 

In a suit for declaration of title and recovery of possession, even, if the plaintiff 
fails to prove his title but proves his prior possession and that the defendant 


1. R. Ramson v. P. Luison, A. I. R. 1974 4. A. I. *R 1954 Bom. 358. 

Gau. 66 at p. 68 ; 1973 Assam L. R. 297. 5. A. I, R.1950 All. 444. 

2* I. L. R. 37 Mad. 281 : A. I. R. 1914 Mad. 6. Subbaiah Nader v. Nallaperumal Pillai, 
296. A. I. R. 1973 Mad. 432 at p. 437 : (1973) I 

3 , I* L. R, 29 Bonjf 213, M, L. h 459, 
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in the suit is a trespasser, the plaintiff will be given a decree for recovery of 
possession as against the defendant who is a trespasser pure and simple.^ 

In Sahodra Kuer v. Gobardhan Tewari,^ it was laid down by Chamier, C.J., 
and Sharfuddin, J., that a suit for possession can be brought beyond six months 
and Sec. 9 (Sec. 6, new) of the Specific Relief Act was no bar to the maintain- 
ability of the suit. Their Lordships also held that a person having possession 
over a piece of land even though short of statutory period is entitled to 
recover possession from a trespasser who has come in possession by ousting him 
from possession. Similar view was expressed by another Bench of the Patna 
High Court in Akai Ahir v. Baijnath Das,^ and it was laid down that if a person 
was in possession of the land even without title thereto he could not be success- 
fully turned out by another person who also had no title and if such a thing 
should happen the person first in possession was entitled to be put again in pos- 
session even if he failed to prove that he had a title to the land. Dawson Miller, 
C.J., who agreed to the main judgment which was delivered by Mullick, J., laid 
down the proposition of law in the following guiding lines : 

“There is abundant authority for the proposition that if a person is 
in possession of land even without title thereto he cannot be suocessfuly 
turned out by another person who also had no title, and if such a thing 
should happen the person first in possession is entitled to be put again in 
possession even if he should fail to prove that he had a title to the land.”^ 

In Yar Mohammed v. Lakshmi Das^^ the question referred to the Full Bench 

was whether the jurisdiction of the Civil Court is barred by 
/Je-Agricultural tenancies Sec. 242 of the Tenancy Act (17 of 1939) in respect of suits 

filed under Sec. 9 of the Specific Relief Act, 1877 (now 
Sec. 6) for obtaining possession over agricultural land from which the plaintiff 
alleged his illegal dispossession within six months of the date of the suit. 
Justice Srivastava, who gave the decision of the Bench while discussing the 
relative scope of Sec. 9 of the Specific Relief Act, 1877 (now Sec. 6) and 
that of Secs. 242, 180 and 183 of the U.P. Tenancy Act (17 ofl939) observed 
that Sec. 242 of the U.P, Tenancy Act (17 of 1939) confers exclusive jurisdiction 
on the Revenue Courts and at the same time takes away the jurisdiction of the 
Civil Court only in respect of two kinds of actions : 

. applications of the nature specified in the Fourth Sche- 

dule of the Act, and 


(2) Suits or application passed on a cause of action in respect of 
wnicn any relief can be obtained by means of a suit or application 
specified in that Schedule. Before Sec. 242 can be attracted, there- 
fore, the action must fall under either of these two categories. If it 
does not, the jurisdiction of the Civil Court will not be ousted and the 
Revenue Court will have no jurisdiction to entertain the action. Then 

the relative scope of Secs. 180 and 183 of the 
Act (17 of 1939) and that of Sec. 9, Specific Relief Act, 1877 
in no o to Sec, 6 of the present Act) the same learned Judge 

!!r judgment observes, ‘suits under Secs. 180 and 183 

in. ^ Tenancy Act appear to be of an entirely different nature. 
1 ney are no suits based on possession and dispossession alone. It is 
not possible to exclude considerations of title from such suit. In fact 


1 . 

2 . 
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K* 541, 
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the very opening words of Sec* 183 make it quite clear that before a 
person can maintain a suit under that section he must be a tenant. 
Even if he is in possession and has not been dispossessed, he cannot 
succeed without proving that he was in possession as a tenant’. 

“The suit can only be defeated if the defendant proves that the 
plaintiff was not a tenant and that the person who dispossessed was 
neither the landholder nor a person claiming to have a right to eject 
him as a landholder. In a way therefore the question of title of the 
plaintiff as well as the defendant must necessarily arise in such suit. 
While dealing with the question of trespasser he says in para. 17, ‘no 
doubt a trespasser can claim certain right. If however he files a suit 
under Sec, 180 his claim will be based not on possession or dispossession 
alone but on the rights which he can claim on the basis of his possession. 
It is this feature which essentially distinguishes a suit under Sec, 180 of 
the Tenancy Act from a suit under Sec. 9 of the Specific Relief Act’. 

“In a suit of the latter kind no question of rights arise at all. The 
only thing to be seen is whether the plaintiff was in possession and had 
been dispossessed within a certain time otherwise than in accordance 
with law. A suit of the kind is not contemplated by either Sec. 180 
or 183 or in fact any other section of the Tenancy Act, and could not 
therefore be excluded from the jurisdiction of the Civil Court by Sec. 
242 of the Act.” 

This section provides for a summary and quick remedy for a person 
who is in possession but is illegally ousted therefrom without his consent. As 
this remedy is a summary one and is intended to restore the status quo ante, all 
questions of title whether of the plaintiff or the defendant are out of place in 
it, and cannot on that account be allowed either to be raised or to be considered. 
This seems to be a peculiar feature of this kind of suits and distinguishes it from 
suits of other kinds. ^ 

A suit instituted under Sec. 9 of the Specific Relief Act, 1877 (corresponds 
to Sec. 6 of the present Act) which is in the nature of a summary suit for possession 
of property as contemplated by section itself. It is well known that the basis 
for such a suit is wrongful dispossession of the plaintiff by the opposite party. 
The scope of such a suit is limited. It is to be brought within six months 
from the date of dispossession and any question of title would be wholly extra- 
neous to such a summary suit. There is no authority for the proposition that in 
such a suit the question relating to title or ownership can be raised, and deter- 
mined. There is difference between a suit on the basis of possessory right as 
contemplated by Sec. 9 (Sec. 6, new) of the Specific Relief Act and a suit 
based on possessory title. In Walt Ahmed Khan v. Ayodhya Kundu,^ a Full 
Bench of the Allahabad High Court ruled that Sec. 9 (Sec. 6, new) of the 
Specific Relief Act is intended to provide a special remedy for a person who, 
being, whatever his title in possession of immoveable property, is ousted 
therefrom. It is useful to reproduce some of the observations made in the 
aforesaid judgment. Straight, J., observed as under: 

“What is Sec. 9 (new Sec. 6) of the Specific Relief Act. It only repro- 
: ^ duces the rule which says that a person having a right to which wrong 
has been inflicted is entitled to come into court and assert that right. 

1 • Yar Muhammad v. Lakshmi Das, (H. C.) 703, 

A. I, Rt 1959 All* 1 at p. 5 : 1959 A- W.R. 2. I. L. R. 13 All, 537, 
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If my brother Mahmood, J.’s reading of Sec. 9 (new Sec. 6) of the Speci- 
fic Relief Act is correct, then it would be practically precluding the 
suit contemplated by Art. 142 of the Limitation Act. What Sec. 9 
(Sec. 6, new) of the Specific Relief Act intended to do, and in my opinion 
does, is to provide a summary and speedy remedy through the 
medium of the Civil Court for the restoration of possession to a party 
dispossessed by another leaving them to fight out the question of their 
respective titles if they are so advised. This Sec, 9 (new Sec. 6) is no 
more than a reproduction of a provision of the Roman law by which a 
praetor was entitled to restore possession to a person who had been 
forcibly dispossessed of property. It was thought and wisely thought 
that if power was not given to the Civil Courts to afford this speedy remedy 
most high handed and intolerable cases of dispossession might occur 
with the result that the intruder, having forced himself into possession* 
might snap his fingers and say ‘here I am in possession : prove your title 
and do your worst*. It would neither be justice, equity, good conscience, 
nor common sense to recognize or tolerate any such doctrine and I 
for one decline to do so.** * 

A Division Bench of the Allahabad High Court in Ganga Din v. Gokul 
Prasad,^ held that in a suit under Sec. 9 (new Sec. 6) the only allegations that 
are relevant are those of the plaintiff*s previous possession and his dispossession 
by the defendant. The title of the parties is not relevant and indeed it is 
specifically provided that the section does not bar any person from 
recovering possession of the property on the basis of his title. The result of 
this provision in Sec. 9 (new Sec. 6) is that if the defendant has a better title than 
the plaintiff he could not resist the plaintiff’s suit for recovery of nossession if 
the plaintiff proves the allegation made by him. 

A similar question came up for consideration before their Lordships of 
the Supreme Court reported in Lallu Yaswant Singh Rao Jagdish Singh 
case-law on the subject was reviewed. Their Lordships quoted with approval 
the following observations made by Chagla, C. J., in K.K Verma v. Nara^ Bos 
C. MaikanU^ and also the observations of the Full Bench of the AHahahail 
Court in Yar Mohammad v. Lakshmi Das.^ ^ 


In K.K.Verma v. Narain Das C. Malkani,^ Chagla, C.J., had observed as under: 

“Under the Indian law the possession of a tenant who has ceased to 
be a tenant is protected by law. Although he may not have a rieht 
to continue m possession after the termination of the tenancy his posses- 
sion is juridical and that possession is protected by statute IlnHAr 
Sec. 9 of the Specific Relief Act a tenant who has ceased to be a tenant 
may sue for possession against his landlord if the landlord deprives him 
of possession otherwise than in due course of law, but a trespasser who 
has been thrown out of possession cannot go to court under Sec 9 and 
claim possession against the true owner.” 


Again in Yar Muhammad v. Lakshmi DasJ^ it has been held: 

“No question of title either of the plaintiff or of the defendant can 
be raisrf or gone into m toat case (under old Sec. 9 of the Specific Relief 
Act). The plaintiff will be entitled to succeed without proving any title 
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on which he can fall back upon and the defendant cannot succeed even 
though he may be in a position to establish the best of all titles. The resto- 
ration of possession in such a suit is, however, always subject to a regular 
title suit and the person who has the real title or even the better title 
cannot therefore be prejudiced in any way by a decree in such a suit. It 
will always be open to him to establish his title in a regular suit and to 
recover back possession.” 

The High Court further observed; 

“Law respects possession even if there is no title to support it, I twill 
not permit any person to take the law in his own hands and to dispossess 
a person in actual possession without having recourse to a court. No 
person can be allowed to become a judge in his own cause. As observed 
by Edge, C.J., in Wali Ahmad Khan v. Ayodhya Kundu ^ : 

‘The object of the section was to drive that person who wanted to 
eject a person into the proper court and to prevent them from going 
with a high hand and ejecting such persons’.” 

After reviewing the case-law enunciated by several High Courts the Supreme 
Court ruled that the law on this point had been correctly stated by the Privy 
Council, by Chagla, C.J. and by the Full Bench of the Allahabad High Court 
in the cases mentioned above. 

In MsU Saraswati Devi v. Skri Bindraban,^ the Court below had found that 
the plaintifif was not a trespasser but he was holding the suit property on the 
basis of an agreement to sell in his favour and that he had been in possession of 
the property for a number of years before the act of dispossession. The defendants 
had forcibly dispossessed him by taking law in their own hands and by asserting 
their title over the property wMch they could not do. The suit had been found 
to have been brought within the statutory period as provided by Sec. 9 (new 
Sec. 6) of the Specific Relief Act. It was held that the Trial Court rightly 
decreed the suit. 

In a decree^ passed by the Court under Sec. 6 of the Specific Relief Act, 
1963, no provision can be made for future mesne profits. It is beyond the 
power of the Court to decree future mesne profits in a suit for possession under 
Sec. 6 of the present Act.® 

It is not permissible to convert a title suit into a suit under Sec. 6 of the 
Specific Relief Act, 1963, on the failure of the plaintiff to establish his title 
nor should the Court in such a case grant a decree for possession under the 
first paragraph of Sec. 6 of the present Act.^ 

The rule enunciated by the Full Bench of the Allahabad High Court in 
Lachman v. Shambhu Narain^ should not be confused with the power of Court 
to grant possession on plaintiff’s failure to prove ownership, for previous posses- 
sion in some instances may afford evidence of title and where the defendant 
is a trespasser and the plaintiff was in continuous and peaceful possession he 
would be entitled to retain such possession. 


1. I, L. R. 13 All. 537 at p. 556. 33 All. 174 (F. B.) :7 L. L. J. 1078; 

2. A. 1. R. 1973 J. &. K, 68. Anant Kumar Sarlcar y, Meghu Kurmi, 

3. Var Muhammad v. Lakshmi Das, A.I.R* 66 C. W* N. 347« 
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4. See V. Sambhu Narain, I. L. R. 495 : 7 A. L. J. 1078. 
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In Phakkar v. Paragi,^ his Lordship observed that another point taken be- 
lore the Court was that the plaintiflf having based his suit on title, it should not 
have been decreed on the basis of possession especially when it was not brought 
within six months of the alleged dispossession. This point is also concluded 
by authority. It has been held by the Allahabad High Court that even inde- 
pendently of Sec. 9-A [which corresponds to Sec, 6 (1) of the present Actj person 
who has been ousted by a trespasser from possession of the immoveable property 
to which he had merely a possessory title is not debarred from bringing a suit in 

ejectment on the basis of possessory title even after the lapse of six months 
irom the date of dispossession. ^ 

Possession within the prescribed period and dispossession without the 
consent of the plaintiff and otherwise than in due course of law are the only 
issues for determining in a suit under Sec. 6 of the Specific Relief Act.^ 

The^ plaintiff is entitled to succeed only if he proves his case to recover 
possession on the basis of some right and unless he establishes such right the 
Court should give no recognition to his claim of re-entry more particularly 
when the party interested in title is not impleaded in the suit or proceedings. 
It IS immaterial if, even if the defendant be a trespasser, once the plaintiff can 
succeed on the strength of his title and not on the defects of the title of the 
defendant as it is also an established principle of law.^ 


In Hajisa Imamsa Kiral v. Kalyanrao Anantrao Kulkarni,^ the Court after 
disscussing a number of authorities ruled that a trespasser with possession is 
entitled to maintain a suit for injunction and possession against another trespasser 
with no possession on the basis of his possessory title. The Bench followed 
the Sarkar decisions of the Madras High Court reported in Kondappa Rajan Naidu 
y. Dwarkonda Suryanarayana^^ which ruled that a trespasser in enjoyment of 
land for less than statutory period is entitled to be maintained in possession 
against all persons except the true owner. 


protected and relief is available under Sec. 
(o ) of the Specific Relief Act to protect possession against illegal dispossession 
ma e even by the true owner. The Legislature has, however, specifically exclu- 
ded relief under Sec. 6 (old) of the Act against the State Government. There- 

Possesspn IS taken by the State Government grievance cannot be 
madeby the petitioner until it has established its better title to the property 
and, therefore, becomes entitled to possesssion. 

owner disi^ssesses the person in possession peacefully and with- 
title rnmfi- Court, the latter cannot, on the basis of mere possessory 

all nfht^r ^ against the true owner though he could do so against 

all other persons who have no title in property. 
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It has been laid down in M.C, Bair a v. Lakshnti Ifisuarance Co.^ that a 
suit cannot be maintained under Sec. 9 of the Specific Relief Act, 1877 (which 
corresponds to Sec. 6 of the present Act) by a person who is manifestly a 
trespasser and whose possession was of very short duratio.i as was the case in 
Amiruddin v, Mohammad Jamii - 

A person who has contracted a usufructuary mortgage over an occupancy 
holding in contravention of the provisions of the law will not receive the assis* 
tance of the Court in a suit for the recovery of possession based on title which 
title is exhypothesis invalid. He can, however, undoubtedly sue to be put back 
in possession under Sec. 6 of the Specific Relief Act, 1963, without pleading 
title at alL^ 

It is incorrect to say that a possessed tenant has an alternative right to 
be put in possession by taking proceedings in a revenue court within six months 
of the date of his dispossession, because Sec. 85 of the Tenancy Act does not 
contain any such clause. A dispossessed tenant ceases to be a tenant as defined 
in the Tenancy Act and has, therefore, no right to be re-instated under the Act. 
That is why such a tenant gets a right to be re-instated under the general law, 
that is to say, by instituting a suit in a Civil Court.^ 

In Messrs. Bhowra Kankanee v. Sunil Kumar Roy^^ the business, carried 
on by the defendant, is exclusively in the nature of manufacturing business and 
the plaintiff is only a supplier of new materials to defendant No, 1 and such a 
transaction cannot come within the purview of mining operation and the lease 
in favour of defendant No. 1 cannot be regarded as a mining lease. In the 
result, therefore, Secs. 4 (a) and 10- A of the Bihar Land Reforms Act, even on 
this ground, cannot be held to be a bar to the plaintiff’s right to institute the suit 
inasmuch as its right as a lessee is not in any way invalidated on account of the 
Bihar Land Reforms Act. 

6. Phrase “and to recover possession thereof”. — Sub-section (1) of Sec. 6 of 
the Specific Relief Act, 1963 (which corresponds to Sec. 9 of the Specific Relief Act, 
1877) provides that if any person is dispossessed without his consent of immove- 
able property otherwise than in due course of law, he or any person claiming 
through him may, by suit, recover possession thereof, notwithstanding any other 
title that may be set up in such suit. Such proceedings are summary and are 
intended merely to adjudicate the question as to which party \yas in possession 
on the relevant date and whether the plaintiff was dispossessed without his consent. 
Questions of title are outside the purview of such a suit. It is specifically provided 
in sub-section (4) of Sec. 6 (old) which says that a decree under sub-section (1) 
shall not preclude him/‘from suing to establish his title to such property and to 
recover possession thereof’*. Section 5 (new)further provides that a person entitled 
to the possession of specific immoveable property may recover it in the manner 
provid^ in the Code of Civil Procedure, 1908. 

These provisions contemplate the institution of a title suit in spite of the deci- 
sion of a suit under Sec. 6. (new) Since the decree under Sec. 6 (new) grants posses- 
sion to the dispossessed plaintiff sub-section (4) thereof specifically makes it clear 
that such a decree cannot bar a fresh suit for recovery of possession. The phrase 
“and to recover possession thereof” occurring in Sec. 6 (new) does not preclude or 


1 AIR 1956 All. 709 at p. 710. 4. Nasib Singh v. Bajo Ram, A. I. R. 1969 
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bar a suit for title in which a consequential relief other than the relief for recovery 
of possession may be taken. It will depend upon the factual position. In a 
case where the plaintiff is dissatisfied with a decree under Sec. 6 (new) he can. imme- 
diately institute a suit for a declaration of his title. He can claim the available 
consequential relief. If on the date of the suit the plaintiff finds himself in pos- 
session of the property, he cannot legitimately ask for recovery of possession. 
All that he can pray for is that the stattis quo be maintained and an injunction 
be issued restraining the defendant from dispossessing him. The consequenti^ 
relief naturally follows from his claim on title coupled with the reality and the 
situation. There is nothing in Secs, 5 and 6 (Secs. 8 and 9, old) of the Specific 
Relief Act to debar the plaintiff from claiming an appropriate consequential 
relief. 


In Permanand v. Smt. Chhimmawati,^ it was held that permitting a person 
to sue to obtain an injunction restraining the other side from executing the decree 
would defeat the object of Sec. 9 (new). That may be so. It may also be ureed 
that a suit simpliciter for such a relief, namely, to restrain the respondent from 
executing the dwree, may te barred by Secs. 41 (a) and 41 (b) [Secs. 56 (a) and 
56 (6). new] of the Specific Relief Act. But the position will not be the Mme in 
a suit for declaration of title and consequential relief for preservation of plaintiff’s 
possession. In Chunni v. Sullahar,^ the relief sought was for a declaration and 
lor an injunction restraining the defendant from interfering with the peaceful 
possession of the plaintiff either by executing the decree or through anv other 
meps or ways. It was held that this, stricdy speaking, was not aluit either to 
restrain the defendant from prosecuting a judicial proceeding or from institu 
fing the execution application within meaning of Cls. fa) and (b) of Sec. 41 tnewl 
The relief was to restrain the defendant from interfering with the plaintiff’s 
]mssession and not for a direction to prevent him from instituting or prosecutins 
the exTCution prooeedi ngs. From this point of view this case was slWlv dis- 
tinguishable from the facts of Permanand* s case.^ ^ ^ 

7. “Tenrat holing over”.— Under the Indian law the possession of a 
tenant who has ceased to be a tenant is protected by law. Although he mat 
not have a right to continue in possession after the termination of tenancy his 
possession is juridical and that possession is protected bv statute 
Sec. 6 of the Specific Relief Act, 1963, a tenant Uo has ceLd^X' a tenam 
may sue for possession against his landlord if the landlord dwritts 

has been thrown out pf possession cannot go to Court unde? LTfalw) aSd 
claim possession against the true owner.* There is short distinction brtw^n 
a trespasser and an erstwhile tenant. Whereas the trespasser’s p^s?iM fa 
never juridical and never Protected by law, the possession of the erstwhile tenant 
lli protected by law. An erstwhile tenant fa ncYM a 

and the landlord can only eject the erstwhae tenant by recourse to taw 
obtaining a decree for ejectment.® 

Persons who are trustees, can acquire possessory title but such titlp k KaW 

by them in trust for which they had been made trustees Hencp tfiAv aq * 

titute a suit under Sec. 6 (new) if the conditions therein are fulfillrft® 
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It is plain enough that the section is entitled to discourage proceedings 
calculated to lead to serious breaches of the peace and to provide against the 
person who has taken the law into his own hands, deriving any benefit from the 
process.' The section has been enacted to prevent persons from ousting a man 
fVorn possession except by the due course of law. It is a section the object of 
which is to drive persons who wanted to eject a person into the proper Court 
and prevent them from going with a high hand and ejecting such persons. -^ It 
appears, however, that the real object of the Legislature in engrafting this sec- 
tion into the Specific Relief Act is to provide a speedy remedy for that class of 
cases where a person in physical possession of property is forcibly dispossessed 
from it against his will and consent, ^ It provides a summary and speedy remedy 
through the medium of the Civil Court for the restoration of possession to a 
party dispossessed by another, leaving them to fight out the question of their res- 
pective titles if they are so advised.'* “It was thought and wisely thought that if 
power was not given to Civil Courts to afford this speedy remedy most high- 
handed and intolerable cases of dispossession might occur with the result that the 
intruder having forced himself into possession might snap his fingers and say 
‘here, I am in possession, prove your title and do your worst’. Such a thing 
is neither just nor tolerable.”^ The section is more than a reproduction of the 
provisions of the Roman law by which the Praetor was entitled to restore pos- 
session to a person forcibly dispossessed.*^ If a suit is brought within the limi- 
tation prescribed by the section even the rightful owner of the property is pre- 
cluded from showing his title. The remedy provided by this section is, however, 
an additional remedy. The section is not intended to abridge any rights pos- 
sessed by a plaintiff but to give him to right if dispossessed otherwise than by due 
course of law to have his possession restored without reference to the title on 
which he holds and that which the dispossessor asserts.® This remedy does not 
in any way preclude the successful assertion of a possessory title in the ordi- 
nary way in a proper case even though the suit is brought beyond the six months,® 
In suits under this section questions of title are irrelevant, for the section was 
enacted to afford a summary remedy against persons who had taken the law into 
their own hands and had ejected those in possession of land otherwise than 
through process of law.'® 


8. Scope of Secs. 5 and 6. — Section 5 of this Act provides that a person entit- 
led to the possession of specific immoveable property may recover it in the manner 
prescribed by the Code of Civil Procedure, that is to say, by a suit for ejectment 
on the basis of title. Section 6 of the present Act gives a summary remedy 
to a person who has without his consent been dispossessed of immoveable 
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property otherwise than in due course of law, for recovery of possession 
without establishing title provided that his suit is brought within six months of 
the date of possession. Sub-section (4) of this section provides that the person 
against whom a decree may be passed under sub-section (1) of this section may 
notwithstanding such decree, sue to establish his title and to recover possession' 
The two sections give alternative remedies and are mutually exclusive If a 
suit is brought under Sec. 6 of the Specific Relief Act, 1963, for recovery of 
possession no question of title can be raised or determined in that suit or in 
working out judgment. The object of the section is clearly to discourage for- 
cible dispossession and to enable the person dispossessed to recover possession 
by merely proving previous possession and wrongful dispossession without prov- 
ing title, but that is not his only remedy. He may, if he so chooses, bring a 
suit for possession on the basis of his title. But he cannot combine both the 
remedies in the same suit and cannot get a decree for possession even if he fails 
to prove title. ^ In a suit under this section a claim for damages cannot be com- 
bined with that for possession nor can the defendant be allowed to plead title in 
such a suit. Where, therefore, the plaintiff claimed damages and the defendant 
was allowed to set up his title and the case was tried in the ordinary manner as 
contemplated by Sec. 5 of the present Act and not in a summary manner as re- 
quired by Sec. 6 of the present Act and there was an appeal and a second appeal 

under present Sec, 6 of the Specific Relef Act’ 
p63.2 Where a suit which is really based on title is dealt with by the Court of 
first instance as a suit under this section and an appeal is preferred from the 

Court should send the suit back to the Court of first instance 
to be dealt with as a suit based upon title under the present section 3 It foll- 
ows that where the prayer in the suit is for injunction and there is no prayer for 
possession Sec. 6 (new) of the Act cannot be invoked."^ 

nothing in the language of the section to take away the remedies 
available to a person in possession of property as of right, and entitled to remafn 
m possession. Of course it goes without saying that when there is valid decree 

cuting^thaT decw"** ^ "ot ** granted an injunction from exe- 

--Z” Krishna Pillai v. P. S. Venkatesam Pillai/' the plaintiff has 

tive foKssessfon A ThZf "J* “ ^^e aherna! 

live tor possession. As it happened m this case, in the interlocutory oroceedincs 

for injunction the matter went up in appeal and the ApLllate Court ^ilsS 

interim relief of injunction. It is noticed by the learned District luHoo ti,.. 

the present plaintiff was willing to permit the defendant to take possession of 

iJSl whKhTaril^ect?d a condition imposed that the^ compound^ 

See ^ Sp^Mc Sf let pending the suit under 
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declaration, possession as consequential relief. As pointedout by a Division 
Bench of the Madras High Court in Narasaya v. Subayay^ a person without 
title in possession of property is only a trespasser. The learned Judges observed : 

“The appellants were in possession as trespassers and the fact that 
they succeeded in the suit under Sec. 9 of the Specific Relief Act did 
not make their trespass any the less. They remain trespassers in spite 
of their decree.” 

The object of the title suit is in substance to have the summary order 
for possession set aside on the basis of title and right to present possession. 
In such a suit if the plaintiff in possession has claimed declaration of his title 
it may properly be followed by the consequential relief of injunction. ^ Section 
(new) 41 of the Specific Relief Act, 1963, will be no ban.^ 

Section 6 of the Specific Relief Act provides a special summary and 
speedy remedy for a person in possession of immoveable property, whatever 
his title may be thereto, to recover such possession from another who had 
illegally and without his consent and will, ousted him therefrom. What this 
section contemplates is that where there is an important question of law or 
custom involved and such question requires further consideration this Court 
may make such order as it thinks fit in terms of this section.* 

The remedy of suit for obtaining possession of an agricultural land is not 
available to a bhumiswami who has been dispossessed from that land; that 
such a bhumiswanih if he wishes to have the land restored to him in a speedy 
manne r and after a summary enquiry, must resort to the remedy given by 
Sec. 250 of the Code and held that a dispossessed bhumiswami cannot file a suit 
under Sec. 6 (new) of the Specific Relief Act is correct.® 

It is settled that question of title is irrelevant in a suit under this section.® 

The law, however, recognizes possessory right as a substantive right or 
interest which exists and has certain legal incidents attached to it and it recog- 
nizes certain advantages as flowing from it. Such rights can be independent of 
the right of ownership. A person in possession is entitled, for example, to 
maintain his possession against the entire world except the true owner. Long 
adverse possession confers title on the person in possession of the property. 
Further, a person who continues in possession of the property after the expira- 
tion of the tenancy, cannot be regarded as a mere trespasser, for his entry 
was lav^Tul. Such possession would both on principle and authority be entitled 
to protection under Sec. 9 (old). A tenant, therefore, even if he be one in pos- 
sesion of the property by sufferance cannot be dispossessed without his consent 
by the landlord without taking appropriate proceedings under the law. To 
accept a contrary view would be to decide contrary to the policy underlying 
Sec. 6 of the Specific Relief Act, 1963. 

The section postulates the existence in the plaintiff on the date of eviction 
at least possessory title. That means that he should have juridical possession 
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and should not be a mere trespasser squatting on the property. Juridical posses- 
sion in one (although it might not depend on the legal title to possess as in the 
case of an owner), is actual possession with an intention of maintaining himself 

in possession. 

In Neyveli Lignite Corporation Ltd. v. K. S. Narayana lyer,^ the respon- 
dent has failed to show that he was in juridical possession of the property at 
the time when he was actually dispossessed. He was apathetic. In one sense 
it can even be said that though he did not consent to give up possession he 
was not unwilling, if the owner were to take it. He cannot therefore complain 
of dispossession and claim relief under Sec. 6 (new) of the Specific Relief Act, 
as there was no dispossession of a person intending to hold on to possession. 

9. Suit for possession under Sec. 5 — No decree for possession under Sec. 6 
can be granted.— Wne re a pbintiff sues for possession on the basis of 
title under Sec. 5 of the Specific Relief Act, 1963 and fails to establish his title 
he cannot be granted a decree for possession under sub-section (2) of Sec. 6 of 
the Specific Relief Act, 1963, even if he has been dispossessed within six months 

of the date of the suit.^ 


Section 5 of the present Act provides that a person entitled to possession 
of specific immoveable property may recover in the manner prescribed by the 
Civil Procedure Code, that is to say, by a suit for ejectment on the basis of title . 
Present Sec. 6 gives a summary remedy to a person who had without his con- 
sent been dispossessed of immoveable property otherwise than in due 
course of law, for recovery of possession without establishing his title, pro- 
vided that a suit is brought within six months of the date of dispossession. 
Sub-section (4) of the section provides that the person against whom a decree 
may be passed under the first paragraph may, notwithstanding such decree sue 
to establish his title and to recover possession. The two sections give alternative 
remedies and are mutually exclusive. If a suit is brought under Sec. 6 (new) 
for recovery of possession, no question of title can be raised or determined. The 
object of the section is clearly to discourage forcible dispossession to and to 
enable the person dispossessed to recover possession by merely proving previous 
possession and wron^ul dispossession without proving title, but that is not the 
only remedy. He may if he so chooses bring a suit for possession on the basis 
of his title. He cannot combine both remedies in the same suit and then get a 
decree for possession even if he fails to prove title. A suit based on title can be 
brought even after the dismissal of a suit under Sec. 6 of the present Act. If 
a claim for establishment of title can be combined under Sec. 6 of the Specific 
Relief Act, 1963, the Court will have to grant a decree for possession on dispos- 
session being proved, in spite of its finding that the plaintiff had no title and that 
title was in the defendant. Thus the relief of possession under Sec. 6 of the pre- 
sent Act and alternatively under Sec, 5 of the present Act or vice versa cannot 
be successfully joined in one suit. The further question arises whether a plaint 
brought under Sec. 5 of the Specific Relief Act, 1963, can be allowed to be amended 
also as to convert it into a suit under Sec. 6 of the Specific Relief Act, 1963. On 
principle such an amendment should not be allowed as it will entirely change 
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the nature of suit and cause of action based on title is quite different from a cause 
of action based on possession and dispossession irrespectively of the title of the 
plaintiff. 

10* Section 6 no bar to a suit under Sec. 5. — In sub-section (1) of Sec. 6 
of the present Act, the word “may” is used. So that it is optional for the 
dispossessed plaintiff to bring a suit either under present Sec. 6 on allegation 
of possession and dispossession pure and simple or under present Sec. 5 
on the basis of legal possessory title. The first suit had to be brought within 
six months while the suit under present Sec. 5 may be brought at any time with- 
in 12 years of the date of dispossession. Sub-section (4) of this section states 
that this section will not be a bar to any person suing to establish his title to 
such property and to recover possession thereof. The question arises whether 
the sub-section (4) of this section contemplates the remedy of a regular suit on 
the basis of title as merely an alternative remedy or can a plaintiff or a defen- 
dant feeling aggrieved from the decision of a suit under present Sec. 6 still main- 
tain a suit under present Sec. 5 so as to negative the decree granted under Sec. 6 
(new) of the Specific Relief Act. The section is very widely worded and con- 
templates the remedy of present Sec. 5 in addition to the remedy under present 
Sec. 6 of the Act. Therefore, a plaintiff or a defendant failing under present 
Sec. 6 can bring a suit to establish his title to such property and to recover 
possession thereof. In Mari v. Santaya Ram Krishna, * it was the defendant who 
brought a suit contesting the right of the plaintiff to get a decree for disposses- 
sion. An injunction was also claimed restraining the decree-holder from exe- 
cuting the decree granted in his favour under Sec. 9 (which corresponds to 
Sec. 6, new). The remedy provided under the present Sec. 6 is of a summary 
nature and an order or decree passed under that section is not open to appeal 
or to review at the instance of the defeated party. It is therefore, open to 
any of the aggrieved parties to institute a regular suit under Sec. 5 of the Specific 
Relief Act, 1963, to establish his title to the lands in dispute. 

Further, the language of Sec. 5 (new) and Sec. 6 (new) clearly lead to the 
above result. A suit under Sec. 6 (new) can only be brought in case of disposses- 
sion otherwise than in due course of law while no such language is used under 
Sec. 5 (new) of the Act. A person entitled to possession can seek his remedy 
under Sec. 5 (pew) irrespective of how he has been dispossessed. He must be 
entitled to possession and that is all. 

11. Decree under the section does not bar fresh suit for possession — Sub- 
section (1) of Sec. 6 of the Specific Relief Act, 1963, which corresponds to Sec. 9 
of the Specific Relief Act, 1872), provides that if any person is dispossessed 
without his consent of immoveable property otherwise than in due course 
of law, he or any person claiming through him may, by suit, recover possession 
thereof notwithstanding any other title that may be set up in such suit. Such 
proceedings are summary and are intended merely to adjudicate the question as 
to which party was in possession on the relevant date and whether the plaintiff 
was dispossessed without his consent. Questions of title are outside the pur- 
view of such a suit. It is specifically provided in sub-section (4) of Sec. 6 (new) 
which says that a decree under sub-section (1) shall not preclude him “from 
suing to establish his title to such property and to recover possession thereof”* 
Section 6 (new) further provides that a person entitled to the possession of speci- 
fic immoveable property may recover it in the manner provided in the Code of 
Civil Procedure, 1 908. 


1. A. 1. R. 1922 Bom. 216 
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These provisions contemplate the matitution of a title suit in spite of the 
decision of a suit under Sec. 6 (new). Since the decree under Sec. 6 (new) grants 
possession to the dispossessed plaintiff, sub-section (4) thereof specifically makes 
it clear that such a decree cannot bar a fresh suit for recovery of possession. The 
phrase “and to recover possession thereof” occurring in Sec. 6 (new) does not 
preclude or bar a suit for title in which a consequential relief other than the relief 
for recovery of possession may be taken. It will depend upon the factual posi- 
tion. In a case where the plaintiff is dissatisfied with a decree under Sec. 6 
(new) he can immediately institute a suit for a declaration of his title. He can 
claim the available consequential relief. If on the date of the suit the plaintiff 
finds himself in possession of the property, he cannot legitimately ask for re- 
covery of possession. All that he can pray for is that the be maintained 

and an injunction be issued restraining the defendant from dispossessing him. 
This consequential relief naturally follows from his claim on title coupled with 
the reality of the situation. There is nothing in Secs. 5 and 6 (new) of the Speci- 
fic Relief Act to debar the plaintiff from claiming an appropriate consequential 
relief* ^ 


12. Suit based upon possessory title and a suit under the section — Distinction — 
Section 9 (Sec. 6. new) of the Specific Relief Act in no way controls the 
operations ot Sec. 110 of the Evidence Act or a suit based upon possessory 
title. Section 9 (old) provides a summary remedy to a person who has, with- 
out his consent been dispossessed of immoveable property otherwise than in 
due course of law, for recovery of possession without establishing title. A 
distinction has to be drawn between a suit based upon possessory title and a suit 
under Sec. 9 (Sec. 6, new) of the Specific Relief Act, In the former case the 
^ entitled to a decree only where the plaintiff’s possession was 

sufficient proof of his title, while in the latter case the Court has merely to see 

whether the plaintiff was in possession within six months prior to the date of 
the institution of the suit.^ 


13, Essential of suit uuder Sec. 6. — The plaint in a suit under Sec, 6 (new) 

previous possession and dispossession by the defendant 
otherwise than in due course of law within six months of the suit being 
brought and slmuld aver nothing else, and the only prayer in such a suit can be 
a prayer for the recovery of possession.^ Consequently a claim for damages 
cannot be combined with that for possession nor can defendant be allowed 
to ple^d the title in such a suit.^ The sole point for determination in a suit of this 
escnption is whether the plaintiffs were in possession of the disputed property 
within SIX months previous to the institution of the suit and whether they had been 

otherwise than in due course of 
plaintiffs were in possession, that such possession 
was without title. Where a single person ejects another and a suit is brought to 
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1950 All. 407 (foil); Beni Madbo Singh 
V. Prag, A. I. R, 1949 AIL 510 (ref to); 
Thannamma v. Ramaswami Pillaj, A. 
I. R. 1953 T. C. 157 at pp. 157-58. 
Bhopal Singh v. Madho Singh, 1939 
Marwar L. R. 221 (Civ.). 

Raj Krishna V. Muktaram 7 I. C. 700; 
12 C* L. J, 605; see also Jhabachan Na3 
Das V. Loch Mohan Singh, 13 I. C. 541; 
LL.R. 31 Cal. 64; Gabu Peda Appanna v. 
Kuhgu Krishnamma, A. I. R. 1935 
Mad. 134. 
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Pf^session It cannot be contended that the intention of the Soecific 
Rdief Act, Sec. 9 (Sec. 6, new) may be frustrated by any private arrangement 

^ ejector has acted or by which he may consent to hold on behalf of 
person. As between him and that person, his possession may be 
hat of an agent, but to the lormer holder he is the dispossessor; possession derived 
om him cannot be superior to his and the (right of suit being given in general 
terms) IS equally subject as his to the result of proceedings taken within the 
prescribed six months.^ But the plaintiff will have to prove juridical possession 
and not mere isokited acts of trespass. He must prove that he eLrci’sed acU 
which amounted tQ acts of dominion, the nature of which must vary with the 

be proved is that the plaintiff was dispossessed 
and that the suit was brought within six months from the date of dispossession. 

it IS not necessary that the plaintiff must have been in possession for a particular 
time before dispossession.*^ 

14. Suit under the section— Quest! on for determination.— The only question 

lor determination m a suit under Sec. 6 (new) of the Specific Relief Act is whether 

in possession within six months prior to the dale of suit and 
whether the plaintifl has been dispossessed within that period. The question of 
the status of the person dispossessing or the title of the plaintiff is not involved 
1 the suit. If the C ourt finds that the plaintiff was not in possession of the suit 
property within six months prior to the date of the suit, the plaintiff will fail, 
n the c ourt finds that the plaintiff was in possession and the defendant has 

plaintiff will succeed. Under Sec. 
nr^ of the Code of Criminal Procedure, the Magistrate dealing with 

f bas to hold an inquiry as to possession and not as 

nrr.wV “p occides that oiic of the parties was in possession he shall under the 
^on th^r ^^®“b-section (6) ISSUES an order declaring such party entitled to posses- 

uiinl evicted therefrom in due course of law and forbidding all 
possession until such eviction. All that Sec. 145 (6) (new) 

ftvirt n "" Magistrate not to be in pLsession 

found to be in possession in due course of law. 

A ^gsneved person chooses to file a suit under Sec. 6 of the Specific Relief 
possession and recovers possession under a decree in such a suit it 

Magistrate in possession in due 
TOurse of law. Sub-sectmn (6) of Sec. 145 (new) nowhere enjoins a suit on 

must seek to have the order of the 
learned Magistrate set aside. In fact, it will not be open to a ( ivil Court without 

an express statutory provision to that effect, to d Ermine whetherthMe^^^^^^^^ 

Magistrate was right or wrong. Such a question could only be determ n™ 

an appeal against the order under .Sec. 145 (new) of the . ode of criminal Procedure 

or in revision thereafter. It would be sufficient for a Civil Court to come ^ th^ 
conclusion as to whether the plaintiff was or was not in possession within six 
months prior to the date of the suit and whether the plaintiff has or h s not been 
dispossessed within that period. It would not be necessary for the Civil Court 

to go into the rights and wrongs ofan order under Sec. 145 (new). The decision 
of the Civil Court would prevail by virtue of Sec. 145 ( 6 ) (new) of the Code of 
Criminal Procedure. 

A suit under Sec. 6 of the Specific Relief Act is not barred by Sec. 124 
of the Bombay Tenancy and Agricultural Lands (Vidarbha Reigon) Act in 
respect of agricultural lands.^ 


1. Per West, J., Virjivandas Madhi vdas 2, 
V. M. Aiikhan, I. L. R. 5 Bom. 208 at 3, 
p. 214. 

S.R.A,— 12 


ibid. 

Jhabadian N.ig Das 
Basak, 13 1. C. 541. 


V. Loch Mtdun 
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15, Who can sue? — ^Any person who was in possession but has 
dispossessed whether or not he is an owner may bring a suit under this 
section provided he had juridical or legal possession. Thus it has been held 
that a licensee or mere custodian cannot sue under this section. But where 
the licence is coupled with grant or where the licensee has possession over the 

land he is entitled to sue. ' 

16. Trespasser.— The lessee of a public ferry under Sec. 8 of the Nor- 
thern India Ferries Act has no right of suit under the present section as he is 
merely the lessee of the tolls and the possession in the ferry remains with the 
public authorities^ The Bombay High Court has held that a trespasser who 
has been dispossessed is not entitled to sue under this section.^ But it is respect- 
fully submitted the proposition is stated rather too widely.^* 

In Ram Dayalv. Saraswati,'^ a Division Bench of the Allahabad High Court 
held : 

**Even independently of Sec. 9 (new Sec. 6) of the Specific Relief A.ct 
a person who has been ousted by a trespasser from the possession of 
immoveable property to which he had merely a possessory title, is not 
debarred from bringing a suit in ejectment on the basis of his possessory 
title even after the lapse of six months from the date of dispossession and 
where the plaintiff was in continuous and peaceful possession for a long 
period, he would be entitled to retain such possession.” 

In Uttaram v. Tabu,^ it was held by the Lahore High Court: 

*‘A trespasser who interferes with the lawful possession of another 
may be restrained by an injunction, even though the latter is not able to 
prove any title to the property of which he is in possession. Section 54 
of the Specific Relief Act is no bar to the granting of such an injunction. 

Similarly in Mata BadaJ Singh v. Bhaiya Namvant Prasad it was Md 

by a Division Bench of this Court that a person who is in peaceful and undis- 
turbed possession of any property though without title, has the right to con- 
tinue in possession until he is evicted by the person who is the real owner of 
the property. His peaceful possession is by itself a title which is good against 
the whole world except the rightful owner. 


1. Atmaram Panduji Tidke v. Prabhawatibai 
DatCatraya Pakode, 73 Bom. L. R. 470 

at pp. 472,473. 4. 

2. Manbahal Rai v. Ramghulam Pandey, 
A.I.R 1927 All. 633 at p. 634: 103 I.C. 338; 
Nritto V. Rajindra,T.L R.22 Cal. 562; Amir- 
uddin V. Mohamad, I.L.R. 15 Bom. 684; 
Franji v. Goculdas, I. L. R, 16 Brm. 338. 

In Ajodhya Prasad v. Ghaai Ram, 173 5. 

I. C. 746 :20 N. L. J. 189 : A. I. R. 

1937 Nag. 325, it has been held 
that the possession required by the 6. 
section cannot mean merely juridi<^l 
possession or possession under a valid 
title, includes possession that is at least 
excusable as for instance a transferee 
from an occupancy tenant under a 7. 
transfer which is not in accordance 8. 
with law. 9. 

3. Sita Ram v. Jagannath, 17 I. C. 469; 10. 
13 O. C. 317; Kanta Tewari v. Sheo 


qarain Lai, A, I. R. 1935 All. 123 at 

4ohd. Wahid Khan v. District Board, 
iareilly, A. I. R. 1936 All. 856 at p. 857 : 
. L. R. (1937) All, 193: 166 I. C.228 
2): 1936 A. W.R. 932 : 1936 A. L. J. 
122 : 9 R. A. 377 (2) : 1936 All. L. R. 

[316. „ 

Liniruddin v. Mohammad, I. L. R. ip 
lorn. 685; Virjivan Das v- Mohd. Ahi 
[.L.R 5 Bom. 208; see also 7 B. H* C. 82. 
^ee Tamiz Uddin v. Ashrub Ah Khan, 
f. L. R. 31 Cal. 674 at p. 656; see ^iso 
*anna Lai v. Bhaiyalal, 173 I. C. 680 : 
k. 1. R. 1937 Nag. 281 : 1. L, R- 10 Nag. 
19, 

i« A r T 091 


115 1. C. 480, 

1950 A. L. J. 615. ^ , 

Pir Bux V, Sher Mohd, 1969 A. L. J. 
169 at p. 172. 
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In Srinath Singh v, Kafi Bhawani Prasad, ’ a Division Bench of the Patna 
High Court observed that if in a suit for recovery of possession both the plaintiff 
and the defendant have got no title to the suit property, i.e. if both are trespas- 
sers in the suit land the plaintiff who is a prior trespasser in entitled to 
possession against the subsequent trespasser to dispossess the former on the 
strength of the previous possession. The previous possession of a person in 
respect of property has got to be protected in course of law against the whole 
world except the true owner. 

Again in Srinath Berman v. Dr* S. P. Raju,^ their Lordships of the Supreme 
Court while deciding an appeal relating to the suit for possession expressed 
the view that the possession of the plaintiff is a good title against all but 
the true owner. The defendants who were mere trespassers could not defeat the 
plaintiff’s lawful possession by ousting him from the suit property. Possessory 
title is good title against any body other than the lawful owner. Their Lordships 
quoted with approval the observations made in Ismail Ariff v. Mahomed Ghose,^ 
where the Judicial Committee laid down the law that a person having possessory 
title can get a declaration that he was the owner of the land in dispute. The 
possession of the plaintiff was sufficient evidence of title as owner against the 
defendant. 

In view of these settled propositions of law, it is hardly open to the defendant 
who is a mere trespasser having no better title than the plaintiff to defeat the 
possessory right of the plaintiff. A plaintiff who would be deemed to have 
been expropriated from the land under Sec. 4 of the Big Landed Estates Aboli- 
tion Act can claim the recovery of the land on tlie basis of his possessory right 
and this possessory right is sufficient evidence of his right to recover the land as 
against the defendant who is a mere trespasser.'* 

17. Licensee who has becomt; a trespasser. — A Division Bench of the 
Bombay High Court has, in the case of Amiruddin v, Mahamad Jamal,^ 
decided as far back as the year 1891 that it is only juridical possession which 
could give a person the right to invoke the aid of the Court under Sec. 9 
(Sec. 6, new) of the Specific Relief Act, which it may be stated. The Court 
was, no doubt, concerned in the said case with a trespasser ab initio, but the 
proposition as laid down is not confined to the case of a trespasser ab initio, 
but would be equally applicable to a licensee who becornes a trespasser on the 
revocation of his licence. Indeed, that is how the ratio of the judgment of 
Sir Charles Sargent. C.J., in the said case has been stated by no less a person, 
than Sir Dinshah MuUa in his commentry on the Indian Contract and Specific 
Relief Acts{H th Ed. at page 750). In the case of a licensee whose licence has 
been revoked, therefore, the position is that even though he^ may have actual 
possession of the property in question, that possession is not juridical possession 
and is not protected by law, in so far as he is not entitled to avail himself 
of the remedy provided by Sec. 9 (Sec. 6, new) of the Specific Relief Act.® 

It has been held by a Division Bench of the Bombay High Court in the 
case of K. K. Verma v. Union of India,'^ that the possession of a tenant whose 
tenancy has been terminated is juridical and is protected by Sec. 9 (Sec. 6, new) 


1. A. I. R. 1972 Pat. 138. 5. I. L. R. 15 Bom. 685 at p. 687. 

2* A. I. R. 1970 S. C, 846 at p. 849. 6. Maganlal Radia v. State of Maharashtra, 

3. (1913) 20 I. A. 99 (P. C.), 1971 Mah. L. J. 57 at p. 60. 

Bgdri Nath V. Wazir Ram Saraa. A. I. R. 7. A. I. R. 1954 Bom. 358 : (1954) 56 Bom. 

L 62 at p. 63 : 1932 J. K. L. R. 308 at pp. 315-316. 

L. R. 631. 
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of the Specific Relief Act, and he, therefore, never becomes a trespasser. That, 
however, will not be the legal position in the case of a licensee whose licence has 
been revoked. It cannot be said that a licensee whose licence has been revoked 
and whose possession is not juridical and is not protected by law has the right 
not to be dispossessed except by due process of law. If such a person is evicted 
by a summary procedure which, according to him, cannot be said to be ‘‘due 

process of law” he is not a party aggrieved and is not entitled to main tain a 
writ petition. 

In Maganlal Radia v. State of Maharashtra.^ what the petitioner was 
granted was a licence and that too of a purely temporary nature. The licence 
was made on the clear understanding that the petitioner would hand over 
possession of the land on seven days* notice without claiming any compen- 
sation. On revocation the petitioner presented a petition under Art. 221 of the 
Constitution for a writ of certiorari to quash and set aside the order whereby he 
had been called upon to vacate the land and to remove all structures standing 
thereon as well as for a writ of mandamus directing respondents to forbear from 
enforcing Sec. 53 of the Maharashtra Land Revenue Code, 1966, and to withdraw 
or cancel the said inipugned notice. It was held that to entertain the petition 
3-nd to permit the petitioner who had agreed to remove himself from the premises 
within seven days to remain in possession till the disposal of the petition would 
result in gross injustice and would be an abuse of the writ jurisdiction of the High 
Court which it should not countenance." 


18 . Transferee from an occupancy tenant. — A transferee from an occu- 
pancy tenant under a transfer, which is not in accordance with law, can 
nevertheless maintain a suit under this section if he has been in undisturbed 
possession of the land prior to the dispossession for the simple reason as stated 
above that a person who has obtained possession peacefully and has remained 
in undisturbed possession for a reasonable time prior to the disposse- 
' . ssion claimed is certainly entitled to come in under this 

proSr?y in^miS^ section.^ A person occupying property only in ministerial 
rial capacity can- p^P^city cannot he said to be in possession of it with- 
not be said to be Ihe meaning of the section and as such cannot file a suit 
in possession. under this section. Thus a son occupying a room in his father’s 

, house and claiming to be in possession representing his father 

and uncle cannot be allowed to sue under this section.^ There cannot be any 
manner of doubt that when a tenant is dispossessed by a stranger, he can main- 
tain a suit under this section.^ There is, however, serious confilict of authority 
as to whether a landlord can bring a suit for possession under this 
secti<m wl^n his tenant has been dispossessed.'** Tt is an established rule of 
law that the possession of the landlord is the possession of the tenant and 


1 . 

2 . 


3. 

4. 



1971 Mah. L. J. 57. 

State of Maharasht 
1971 Mah. L. J. 57 at p. 61. 

^odhia Prasad v. Ghasi Ram, A. T. 

P- 327 : 173 I. C. 74< 
20 L J. 189:10 R. N. 324. 

Pgito Lai V. Rajendra, T. L, R. 22 Ci 
562* 

yirjiran>>j Mohd. Ali Kh»n, 
L. R, 5 iiom. 208; Deobonath v, Ra 
Sundar, 19 C. W. N. 1205; Ram Chand 


V. Ramamoni, 20 C. W. N. 777; Veera- 
swami Mudali v. Venkatachala Mu- 
dali, A.I.R. 1926 Mad. 18 at p. 18 : 92 I. C. 
20 : 50 M. L. J. 102. There is no autho- 
rity to the contrary. 

6. See notes under the heading “17. Quaere 
— Whether a possessoiy suit lies under 
&c. 6 in resect of incorporeal intan- 
gible prooertios, i. e. benefits arising 
from land”. 
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vice versa,'^ A landlord can sue though his tenant has been dispossessed. But 
title tenant does not join he may be impleaded as co-defendant.® In a Madras 
case, where in a suit by a landlord the tenants did not jt in as pkniuiffs it was 
if seld that the suit was not maintainable/* When a tenant is dipossessed by a 
third person the tenant is competent to sue.^ But if the tenancy has terminated 
after the date of dispossession then it is the landlord who is entitled to sue.^ 
Though a tenant may hold over after the expiry of the period of tenancy, his po- 
ssession is still juridical and he is entitled to sue his landlord. One of two per 
sons who by mutual agreement is in exclusive possession of immoveable pro- 
perty may sue the actual dispossessor or if he is an agent his principle or both.'^ 
The proper persons to institute a suit under the section are those who were actu- 
ally dispossessed from the property. Even if such persons were in possession 
on behalf of the plaintiff, till the plaintiff can only institute the suit if the per- 
sons actually dispossessed are not willing to sue.*^ 

19. Joinder of plaintiffs. — All persons dispossessed need not join as 
plaintiffs* Those who have not joined as plaintiffs may be impleaded as de- 
endants.® 

20. Mortgagee. — A mortgagee if dispossessed may sue under this sec- 
tion.^^ A court in a suit under this section has no jurisdiction to pass a decree 
in favour of a plaintiff who claims an undivided share in a property from which 

he and his co-sharers were ousted, as such a possession is not 
Person partially contemplated by the section. A person can sue for restora- 
dispossessed. tjQji Qf possession under this section even if his dispossession 

is partial.^® 

21. Who may be sued. — It is dispossession of the plaintiff that gives him 

cause of action against the dispossessor. In a Calcutta case 
Generally the per- it has been held that where the plaintiff’s tenants conti- 
haB possession attorn to the defendant and refuse to pay 

action to sue his plaintiff, it cannot be said that there is a disposses- 

dispossessor. sion of the plaintiff as contemplated by Sec. 9 of the Specific 

Relief Act (which corresponds to Sec. 6 of the present Act).^ ' 
Again mere cutting of some grass has been held not to amount to dispossession.^^ 
Mere cutting of ^ sued for possession on the allegation that B and C had dis- 
grass does not am- possessed him of certain land. B’s defence vas that the land 
ount to disposscs- belonged to one D and that he was D’s manager, C, claimed 

to be lessee under D. It was held that the suit was properly 
brought against ^and Cand that D was not a necessary party. ^ The following 


1. Ratanlal Ghelabhai v. Amarsingh Rup- 

san, A. I. R. 1929 Bom. 467 at p. 467 : 7. 
I.L.R. 53 Bom. 774: 31 Bom L. R, 1042: 8. 
1221, C. 54 ; Virjivan Das V. Mohd.Ali 
Khan, I. L. R. 5 Bom. 208. 9. 

2. Ratanlal Ghelabhai v. Amarsingh 
Rupsan, supra. 

3. Ramamanemma v. Basavayya, A. I. R. 10. 
1934 Mad. 558 at p. 559: 151 I. C. 11. 
990:40 L. W. 227 : 1934 M. W. N. 

443. 

4. Virjivan Das v. Mohd. Ali Khan, 12. 

cf, Veeraswami v. Venkatachala, 50 
M. L. J, 102. 13. 




v. Rama Rayer, I. L. R. 28 
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V. Narsingran, I. L. R. 29 
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W. R. 513 (F. B,). 
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193-94 : 189 I. C. 878. 

Sabapati v. Sabrayya, I. L. R. 3 Mad. 
250; Omar v. Nawab, 4 W. R. 229. 
Tirani Mohan v. Ganga Prashad, I. L. R. 
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extract from the above-noted judgment would pay perusal: “A person who 
has been ejected from his property, in suing to recover possession under Sec. 9 
(Sec. 6, new). Specific Relief Act, may sue the actual ejector or the person under 
whose orders or by whose authority the actual ejector has acted or he may sue 
both, but the wrong-doer who has taken possession is the one from whom pri- 
marily it is to be reclaimed. If a third party desires to maintain the expulsion 
as an act done on his behalf, it is for inm to come forward and avoid it. He may 
claim to be admitted as defendant, but if he had himself a right to do what 
his agent has done, his right and authority may be pleaded bv the asent and will 
be an effectual answer. The alleged owner or principal, therefore, w not a nece- 
ssary party for the protection of the agent. The suit against the latter will fail 
if he acted on due authority where the authority is shown. It might, no doubt, 
fail even in a case of obvious wrongdoing, but for the principle that to the injury 
of a true possessor with right, or a colour of right, the employer could not take 
the law in his own hands or give any real authority to his agent. The latter 
taking possession illegally does not hold that possession legally for the principal 
who has impelled him to violence. If he (principal) is conspicuously in actual 
possession of the land he should be made a party defendant, as having by that 
very circumstanp ratified the dispossession, and to prevent any repudiation 
of the agency with a view to defeat a decree against the agent; but the plaintiflFis 
not to be deprived of his remedy by a shuffling about of the apparent possession 
from one person to another all deriving their occupation from the same, defective 
source. The person in possession must indeed be made a defendant in order 
to prevent collusion between the other parties to his (former holder) detriment, 
but the right of action in the original possession is not thereby affected.” In a 
suit under this section the plaintiff’s case was that he was the fixed-rate tenant of 
a certain plot and that within six months of the institution of the suit the defendant 
had dispossessed him without any right. The defendant’s case was that he was 
the tenant of the plot in question and that the plaintiff was never in possession 
of it. The parties agreed to abide by the sworn statement of a referee who stated 
on oath that the plaintiff had been in possession of the plot in suit within six 
months of the institution of the suit and added that the parties were co-tenants 
of the holding of which the plot in suit formed a part. The Trial Court held that 
the suit being a suit between co-tenants for possession the jurisdiction of the 
Civil Court was barred under Sec. 230, Agra Tenancy Act, and dismissed the 
suit. Held by the High Court that the suit as brought was cognizable by the 
Civil Court as the plaintiff did not admit that the defendant was a co-tenant. and 
brought the suit against him as a pure trespasser and that when he had proved 
that he had been in possession within six months and had been dispossessed by 
the defendant, he was entitled to a decree and the Court was not called upon to 
go into the question of title. 

22. Immoveable property. — The term immoveable property has been 
defined neither in the Contract Act nor in the Specific Relief Act, with the re- 
sult that we have to fall back upon the definition given in the General Clauses 
Act, 1897.2 According to Sec. 4 (25) of the Act “unless there is anything repug- 
nant in the subfect or context immoveable property shall include land, benefits 
to arise out of land and things attached to the earth or permanently fastened to 
anytliing attached to the earth”. This definition on the face of it includes pro- 
perty both tangible or corporeal and intangible or incorporeal. 

1. Narain A. {In a suit under Sec. 9, the definition 

L. j, oij . 1934 A. w. R. 926. of tminoveable property given in the 

2. Gabu Peda Aopanna v. Kuligu Krish- General Clauses Act should be aonlied.) 

namma, A. I. R. 1935 Mad. 134 at p, 135 ^ 


suit BY PERSON DISPOSSESSED OF IMMOVEABLE PROPERTY [S. 6— Syn. No. 23J 95 


23. Quaere — Whether a possessory suit lies under Sec. 6 in respect of in- 
corporeal intangible properties, i. e. benefits arising from land. — The question has 
often arisen whether the possessory action contemplated by Sec. 6 (new) may be 
maintained in respect of incorporeal on intangible property which has been des- 
cribed by the Legislature as benefits arising out of land. As instances of such 
rights may be mentioned right of ferry, right of fishery and the like. The 
High Courts of Bombay^ and Madras'-^ has answered this question in the affir- 
mative but the contrary view has been adopted by the Calculta High Court-^ 
according to which the expression “immoveable properly'’ in the section refers 
only to such properties of which physical possession can be given under Sec. 5 
{a) of the Specific Relief Act, 1877. According to the Calculla view Sec. 9 ol‘ 
the repealed Specific Relief Act, 1877 (which corresponds to Sec, 6 of the pre- 
sent Act) does not extend to incorporeal rights because they are not rights ol 
which possession can be taken and delivered to the claimant. The Calcutta 
view may best be stated in the words of Pantheram, C. J., in Fadu Ghcla v. Gour 
Mohan Ghela^: “I am of opinion” observed his Lordship/‘that the whole of 
Sec. 9 (old) (which corresponds to Sec. 6 of the present Act) is repugnant to the 
idea that immoveable property in that section includes an incorporeal right such 
as a right of fishing in waters belonging to another. It is, I think, apparent 
from the section itself read as a whole, that the immoveable property, intended 
to be dealt with by it, is something of which actual possession can be given and 
taken, in other words, some piece of land or something permanently attached 
to the land, and that the words as they appear in the section cannot include an 
incorporeal right, which must always remain in Hie possession of its owner, 
though he may for any reason be prevented from exercising it.” According 
to the same High Court a dispute regarding a right to fish does not amount to a 
dispossession of immoveable property.'* The ratio decidendi of the Bombay end 
Madras view is that a man is said to be in possession of a right when he c^n 
exercise it, and he recovers possession of an incorporeal right when the obstruc- 
tion which interfered with it is removed. In the Bombay and Madras High 
Courts emphasis has been laid on the fact that the suits relating to incorporeal 
rights have not been excluded by this section whereas such matters have been 
expressly placed out of a magistrate’s jurisdiction by the introduclion in Sec. 145 
(new), Cr. P. C. of the expression, “tangible immoveable property” as the 
property over disputes, regarding the possession of which a Magistrate cannot 
take summary action.*^ In Allahabad case,*^ a view similar to that of the Calcutta 
High Court has been adopted. It has been held that the lessee of a public 
ferry as distinguished from a private ferry (Sec. 8, Northern India Ferries Act) 
is merely the lessee of the tolls of a public ferry. The public ferry remains in 
the possession of the public authorities and all that is let is a right to collect 
the tolls of that public ferry. Such a right to collect can be in no way immove- 
able property. The Madras ruling in Krishna v. Akilanda,^ which took the con- 
trary view was distinguished on the ground that in that case it was the owners 


1. Bhundal v. Pandol, I. L. R. 12 Bom. 221; 
Mangal Das v. Jiwan Ram, I-L.R. 23 Bom. 
673. 

2. l^ishna v. Akiianda, I. L. R, 13 Mad. 
54; see also Jagannath v. Rama Rayer, 
I.L.R. 28 Mad, 238; I.L.R, 33 Mad. 455; 
Gabu Pada Appanna v. Kuligu Krish- 
namma, A. L R* 1935 Mad. 134. 

3. Fadu Ghela v. Gour Mohan Ghcla, 
I. L. R. 19 Cal. 544 (F. B.); Fazlur Rahman 
V, Krishna Prasad, I, L. R, 29 Cal. 614; 
Natabar v. i^bir, I. L. R. 18 Cal. 80; 
Sit^ V. Mrs. Delanney, 20 C. W. N. 
1158 ; see also 17 W. R. 70. 


4. I. L. R. 19 Cal. 544 at p. 547. 

5. Natabar Pams v. Kiibir Pa me, 1. L, R. 18 
Cal, 80 at p. 83; Fazlur Rahman v. 
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6. Bhundal v. Pandol, I. L. R. 12 Bom. 
221, per Sargent, C. J.; Krishna v. 
Akilanda, I. L. R. 13 Mad. 54; Innasi 
Shivaganga, 5 M. L. J. 95. 

7. Mohd. Wahid Khan v. District Board, 
Bareilly, A. I. R. 1936 All. 855 at p. 
857:1. L. R. (1917) All. 193:166 
I, C. 22 (2) : 1936 A. L. J. 1122 : 1936 
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of the immoveable property who have a claim to a right of ferry and such a claim 
amounted to immoveable property within the meaning of Sec. 9 of the Specific 
Relief Act, 1877 (corresponding to Sec. 6 of the present Act). 

The view expressed by the Madras and Bombay High Courts is to be 
preferred. 

In Sahibrakhiao v. Gumromal^^ it was held that specific portions of a survey 
number do not amount to immoveable property within the meaning of the 
section. 

In Ramchandra v. Sambashiy,^ it was held that though a landlord could 
not sue for the recovery of possession, on the dispossession of his tenant as it 
does not amount to dispossession of the landlord who was never in physical 
possession of the land, he could sue for possession of the right to recover rent 
from the trespasser if he had been dispossessed of it. 

In Ratanlal v. Amarsinghi'^ it was observed : “The plaintiff as landlord is 
entitled to recover rent from his tenant and this right is one which comes under 
the definition of ‘immoveable property’ in Cl. 25 of Sec. 3 of the General Clauses 
Act”. 

Standing crops are moveable property and so prayer for standing crops 
does not amount to prayer for mesne profits.^ A claim to a mere easement is 
not immoveable property within the meaning of this section.® 

24. Dispossessed. — There is a divergence of judicial opinion as to the 
meaning to be given to the word “dispossessed” used in the section. Some 
courts give it a restricted meaning so as to connote actual physical possession 
while other courts take a broader view and hold it to include constructive, joint 
and formal possession. 

The better view seems to be, it is submitted, that the section applies to cons- 
tructive and Joint possession also. 


Where not only the rights of the plaintiffs to collect cowdung and grass 
from the land in dispute are disturbed but they are forcibly thrown out of the 
land, it amounts to their dispossession from the land in question actually and 
they are entitled to file a suit under Sec. 6 of the Specific Relief Act, 1963.® 


25. Suit under Order XXI, rule 103, C. P. C, — Under rule 103, Order 
XXI, C. P. C., any party not being a judgment-debtor against whom an order 
is made under rule 101 may institute a suit “to establish the right which he 
claims to the present possession of the property” ; but subject to the result 
of such suit (if any) the order is conclusive. The order of the execution Court 
is conclusive against the present plaintiffs unless they can get a decree establish- 
ing their right which they claim to the present possession of the property. Their 
merely showing that they were in possession and had been dispossessed would 
not be sufficient. As a matter of fact, the finding of the Court that they were 
not in possession at all on that date is binding upon them. They must establish 


1. 12 I. C. 190 at p. 191 : 1, L. R. 19 Cal. 
544 (6 I. L. R. 23 Bom. 67 rof. to). 

2. A. I. R. 1928 Nag. 313 at pp. 314 16 : 
24 N. L. R. 112 ; 1121. C. 120. 

3. A. 1. R. 1929 Bom. 467 at p. 468 : 1. L. R, 
53 Bom. 773 : 31 Bom. L. R. 1042. 
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1934 M. W. N. 1375 : 40 M, L. W. 
922 : 153 I. C, 332. 
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their right to possession on the assumption that they were not in posse- 
ssion on that date. The suit to establish the right to possession contemplated 
by Order XXI, rule 103, C. P. C., is not one under Sec. 9 (Sec. 6, new), Specific 
Relief Act. This is also clear from the language of Sec. 9 (Sec. 6, new), Specific 
Relief Act, itself. It is only where a person has been dispossessed without his 
consent “otherwise than in due course of law“, that he can recover possession 
in the summary proceeding. In a case where the execution Court has put the 
auction-purchaser formally in possession, and has dismissed an objection raised 
by the rival claimant, it is not a case of dispossession otherwise than in due 
course of law. The delivery of possession was in fact in due course of law. This 
view is further strengthened by the circumstances that whereas a period of six 
months U prescribed under Art. 3. Limitation Act (old), for a suit under Sec. 9 
(Sec. 6, new), Specific Relief Act, there is a period of one year under Art. 11 (a) 
(old) of the Act for a suit by a person to establish his right to the present 
possession of the property against whom an order has been passed by an exe- 
cution court. Obviously the two classes of suits are of a different nature and 
fall in different categories.^ 

26. Possession.— In the English common law, possession has always been 
regarded as a good title of right against any one who cannot show a better one. 
As observed by Salmond, in his Jurisprudence, 9th Ed., page 408, “a wrongful 
possessor has the rights of an owner with respect of all persons except earlier 
possessors and except the true owner himself . This theoiy was adopted in 
Indian law and embodied in Sec. 8 of the Specific Relief Act, 1877 now succee- 
ded by Sec. 5 of the Specific Relief Act, 1963. As distinguished from Sec. 9 of 
the old Specific Relief Act and Sec. 6 of the new one, suits under Sec. 8 of the 
old Act and Sec. 5 of the new Act could be filed on the basis of title by owners as 
well as non-owners. In respect of owners, this remedy could be said to be pro- 
prietary while in respect of non-owners the remedy could be viewed as possessory. 
In the European Civil law following the Roman law this distinction is well 
known and is expressed by the contrasted terms />cr/7/ur///m (a proprietary suit) 
and possess or iufu (a possessory suit). This duplication of remedies was, how- 
ever, avoided in the English and the Indian law by the operation of the following 

three rules: 

(1) Prior possession is prima facie proof of title. In a suit for po- 
ssession based on title, the plaintiff need do nothing more than prove 
that he had an older possession than that of the defendant. The law will 
then presume from this prior possession a better title in the plaintiff 
according to the maxim qui prior est tempore potior est jure.'^ 

(2) A defendant is always at liberty to rebut this presumption by 
proving that the belter title is in himself, and 

(3) a defendant is not allowed to set up the defence of jus tertii, as 
it is called; that is to say, he will not be heard to allege, as against the 
nlaintiff’s claim, that neither the plaintiff nor the defendant, but some 
thM person, is the true owner. The principle is- 

“Let every man come and defend his own title. As between A and B 

6 — 5 the right of C is irrelevant.^” 

This analysis of the legal position, is supported by the decision of the Supreme 
Court in Nair Service Society Ltd. v. K. C. Alexander.^ 

L Murlidhar v. Jainti Prasad, A. I. R. 2. Compare Sec. ilO of the Evidence Act. 

1932 ah. 703 at p. 704 ; 1932 A. L. J. 3. A, I. R. 1968 S. C. 1165. 
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As distinguished from the title of an owner, the title of a person which 
is based purely on prior possession may be called a possessory title. But 
possession itself is a fluid concept. Its nature varies with the nature of the 
remedies with which it is associated and the manner in which they are 
developed. Originally possession was regarded as a relation of fact bet- 
ween a person and the thing possessed by him. When, however, a person 
who had prior possession was able to sue another person who was in present 
possession but whose possession was subsequent to that of the plaintiff, the 
purely physical element of possession became less important and the right of 
possession was recognized to exist even apart from ownership. The concept 
of possession thus became more a question of right and less a matter of 
infra-juridical fact."^ 

On^ the nature of possession as a right in itself apart from ownership is 
recognized it jfollows that such a right is capable of being inherited and trans- 
ferred. This is the law according to the consensus of judicial decisions. It 
would be useful to refer only to one of them, namely, Govind Dutta v. Jagnarain 
Dutta:- According to Sec. 306 of the Indian Suscession Act, 1935, also the right 
to sue of a person survives to and against the executor or the administrator of 
such a person except certain personal causes of action sucli as those based on 
defamation, assault, etc. A tenant holding over lias locus standi to sue tres- 
passer for possession on the basis of possessory title, A possessory title is good 
against everyone who does not have a better one.-* 

Possession is not necessarily the same thing as occupation or actual 
user."^ Possession means the physical possibility of a person dealing with a 
property as he likes and not physical possession, ■ in other words, not merely 
physical contract but the mere possibility of the person dealing with a thing 
exclusively constitutes possession.'^ Ownership and possession are two distinct 
juristic conceptions and in every transfer of ownership from one person 
to another by act of parties a transfer of possession is not necessary.’^ 
Possession implies (/) some actual power over the object possessed, and (i7) some 
amount of will to avail oneself of that power called in Roman law respectively 
corpus and animus. Possession in law is a substantive right or interest which 
exists and has legal incidents and advantages apart from the true owner’s title 
and where a person has in his own right and not merely as representative of ano- 
ther control over immoveable property as to be able to exclude others from 
it and has the intention of exercising such power of exclusion he can be said to 

“possession” has an ordinary and natural 
meaning and also a restricted or technical meaning. It is a word, having an 

ambiguous meaning, and its legal sense meaning does not coincide with its 
natural and popular sense. Possession is of two kinds, namely, (1) actual phy- 
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Steal possession, and (2) possession in law. It may mean physical control some- 
times called de facto possession or detention or it may mean legal possession 
which may exist with or without de facto possession and with or without a right- 
ful origin,^ Mere cutting of grass or similar acts of user in an area of barren 
land have been held not to amount to such an exclusive possession as to entitle 
a person to bring a possessory suit . 2 With due deference it is submitted that the 
above-noted proposition is stated rather too widely. 

Possession in fact is manifested by the exercise of such exclusiv 
control as the object is capable of. It need not always be complete o^ 
immediate visible control. In case of wild uncleared land payment of taxesr 

may be sufficient evidence of possession as being the only practicable act of 
domination.® 


In Gajadhar Prasad v. Mst, Diilhin Gulab Kuer,^^ the plaintiffs would be 
entitled to a decree for possession, unless they have lost their remedy by lapse 
of time. The defendants have one advantage over the plaintiffs, in that it is 
admitted that they are now in possession of the land in dispute. The onus is 
accordingly on the plaintiffs to establish that they were in possession of the land 
within 12 years of suit : but in dealing with a question of this nature it is nece- 
ssary to guard ourselves against the view that possession is the same thing as 
occupation or actual user. When land is incapable of being used in any of 
the recognized modes by the proprietor it cannot be said that in law he is out of 
possession. It may be that the land is not in the actual possession of any of the 

parties, and still it may be said that in law the proprietor has never lost nos- 
session of the land. ^ 


“There is”, as Sir Fredrick Pollock said on one occasion, “nothing 
easy or more misleading than to assume that when a thing is not in any 

physical control, it is not, or on principle ought not to be, in any one’s 
possession.” ^ 


more 

one’s 

legal 


admittedly wholly submerged for a considerable time. 
VVlute that state continued, possession must have remained in the oronrietor 
of the land. But admittedly the lands have now come out of the water and 
are m the possession of the defendants. The question is whether the presump- 
tion must be in a case of this nature in favour of the title and former possession 
or m favour of the state of affairs as existing on the date when the plaint was 


question was in debate before the Full Bench of the Cal- 

ST ‘I’® judgment offte 

Bench pf the Calcutta High Court in the case of Mohomed Ali Khan v 
Khaja Abdul Gunny, ^ considered that as a general rule, where the suit was for 
possession and the cause of action was dispossession, the onus was on the plain- 
tin to prove possession and dispossession within 12 years; and he thought that 
^rf plaintiff could not, by merely proving possession^ at any 

the defendant. Tha^ 
however, thought that there was an exception 
engrafted on the general rule, when the Court had to deal with such land as was 
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incapable of being used in any of the ordinary 

such a case, according to the Full Bench, if the plaintiff ^ ir,-no 

down to the time of the diluvion, his possession is presumed to continue as long 

as the land continue to be submerged. There is, therefore, no doubt ^ as 
to the law on this point, namely, that so long as the land contmues pbmerged, 
the possession in law must remain with the proprietor But then arises a very 
difficult question. The plaintiff may assert that the land has come out ot water 
within 12 years of suit, whereas the defendant may assert that it came out of 
water more than 12 years before suit and that he has actually been|in possession 
for more than 12 years before suit. On whom is the onus of proof lies under 

.such circumstances ? 


Dealing with the difficulty in the plaintiff’s way in having to prove when 
the lands became fit for cultivation, Mr. Justice Wilson said as follows : 

“When lands, which have been in such a condition as to be incapable 
of enjoyment in the ordinary modes, are reclaimed and brought under 
cultivation, the change is in very many instances gradual and difficult 
of observation while in progress. Diluviated land may take years 
to reform. Jungle land is often brought under cultivation furtively by 
squatters clearing a patch here and a patch there at irregular intervals 
of time, so that it may be a matter of extreme difficulty to prove as to 
any piece of land, the exact date at which its condition became altered • 
And as the plaintiff who has complied with the conditions we have indi 
cated, is in the absence of dispossession presumed to continue in posse- 
ssion as long as the state of the land remains unchanged, it is essential 
to inquire on whom the burden of proof of the date of the change lies. 

And then with the full approval of the Full Bench that learned Judge 
laid down the “true rule” in these words: 


“That where land has been shown to have been in a condition 
unfitting it for actual enjoyment in the usual modes at such time, and 
under such circumstances that that state naturally would, and probably 
did continue till within twelve years before suit, it may properly 
be presumed that it did so continue, and that the plaintiff’s possession 
continued also, until the contrary is shown. This presumption seems 
to us to be reasonable in itself and in accordance with the legal principles 
now embodied in Sec. 114 of the Evidence Act.” 


Sir Richard Garth in his judgment in the same case said as follows : 

“Thus it is admitted that in the case of jungle land, or of land covered 
by water, the Court may, and generally should, presume, in the absence 
of evidence to the contrary, that a possession enjoyed by the plaintiff 
before the twelve years, has continued until within the 12 years.” 

In other words, when the plaintiff has shown that he was in possession of the 
land at the time of diluvion, it must be presumed that he has continued to be in 
possession within 12 years of the suit, unless the defendant establishes the con- 
trary. This rule was laid down as far back as 1883, and, so far as is known, 
has been distinctly affirmed by the Judicial Committee in the case of Raj Kumar 
Roy V. Gobind Chunder Roy.^ 

That being so, in the peculiar circumstances of this case, it is for the defen- 
dants to show that they have been in actual possession of the land for twelve 


I, I. L, R. 49 Cal. 660 ; 19 I. A, 140 ; 6 Sar. 140 (P. C.) 
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years prior to suit. Courts have to consider the evidence adduced on behalf 
of the defendants and to see whether they have established the case that they 
were in possession for twelve years before suit. 

The word “possession” is a legal term, and Court cannot attach any 
importance to the evidence of witnesses, who came and swear that the land 
was in possession of somebody or other. The evidence that would satisfy the 
Court would be evidence of acts giving rise to the inference that a party has been 
in possession.** In case of waste jungle or diluviated lands evidence of posses- 
sion is not the same as in the case of a house or cultivated field . 2 Again a man 
may be in possession through tenants.^ 

27. Possession is good title against all but the true owner.— So far as the 
High Court is concerned, the matter is settled by a series of decisions that in 
a suit for declaration of title and recovery of possession, even if the plaintiff 
fails to prove his title but proves his prior possession and that the defendant 
in the suit is a trespasser, the plaintiff will be given a decree for recovery of 
possession as against the defendant who is a trespasser pure and simple.^ 

In Sahodra Kuer v. Gobardhan ThvarU^ it was laid down by Chamier, CJ. and 
Sharfuddin, J., that a suit for possession can be brought beyond six months and 
Sec. 9 (now Sec. 6) of the Specific Relief Act was no bar to the maintainability of 
the'suit. Their Lordships also held that a person having possession over a piece 
of land even though short of statutory period is entitled to recover possession 
from a trespasser who has come in possession by ousting him from possession. 
Similar view was expressed by another Bench of the Patna High Court in Akal 
Ahir V* Baijnath Das,^' and it was laid down that if a person was in possession of 
the land even without title thereto he could not be successfully turned out by 
another person who also had no title and if such a thing should happen the 
person first in possession was entitled to be put again in possession even if he 
failed to prove that he had a title to the land. Dawson^ Miller, C. J., who 
agreed to the main judgment which was delivered by Mullick, J., laid down the 
proposition of law in the following guiding lines; 

“There is abundant authority for the proposition that if a person is 
in oossession of land even without title thereto he cannot be successfully 
lumXo^by another person who also had no title, and if such a thing 
should happen the person first in possession is entitled to be put again 
in possession even if be should fail to prove that he had a title to the land. 

The next case on the point is Bodha Gandcrf v. Asbioke Singh. To this 
iudgment also Sir Dawson Miller, C.J., was a party and his Lordship laid down 
the proposition of law in the following words: 

“As between two persons who are unable to make out a valid title 
one is in possession and has been in possession for several years. He 
is suddenly dispossessed by another who has no better title than the 
person whom he dispossesses, in fact he has no title at all. In the cir- 
cumstances it seems to me that the plaintiff is entitled to be restored to 
possession of this tree. The defendants has no right whatever to dispossess 
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him and, if they do, whatever may be his title he clearly can seek the aid 
of the Court to be put back in such possession as he had, before being 
dispossession by those who had no title.” 


To the similar effect is the decision in Subodh Gopal Bose v. Province of Bihar, ^ 
The matter was again agitated before the Patna High Court in Govind Dutta v. 
Jagnaram Dutta," and it was laid down that possession is good title against all 
but the true owner and a person in peaceable possession of land has, as against 
every one but the true owner, an interest capable of being inherited, devised or 
conveyed.^ 


28. Possession is prima facie proof of title — Under the Specific Relief Act, 
two kinds of suits for possession of immoveable property are contemplated. Sec- 
tion 8 (now Sec. 5) of the Act provides for a suit for possession if a person is en- 
titled to it. Tf a person is entitled to a property and if he is out of possession, 
he is to brine a suit under the general law the procedure of which is given in the' 
Code of Civil Procedure and appeal is also provided against the decision of the 
Court, ^ The person who has got better title is entitled to succeed in an action for 
possession provided his remedy is not otherwise barred. Under Sec. 9 (now 
Sec. 6) of the Specific Relief Act a summary suit for possession is provided for. 
Here if the suit is brought within six months of the date of dispossession the 
person so dispossessed is entitled to be restored to possession irrespective of the 
fact whether he has cot title or not. Law recognizes that possession is the 
prima facie proof of title. Even if the defendant in that action has got title, that 
title cannot ^ avail him because he has got^ no right to take the law in his’own 
Tjand and dispossess the person in possession. 


The decision of the Court in such a suit is final and no appeal or any review 
of such order or decree is permissible. In substance, the law allows a person in 
possession of an immoveable property to remain in possession unless he is evicted 
tfronri it through process of law by a better title. This principle has been extended 
o suits for possession even if the suit is brought after six months and within the 
statutory period of twelve years where the person is dispossessed by a person who 
has got no title irrespective of the fact that the person in possession so dispossessed 
had got absolutely no title. His possession can be only resisted by a person who 
IS the true owner of the property. Tn an action for ejectment if the defendant 
proves better title, the suit for possession will fail. But if both the plaintiflfand 
the defendant have got no title to the suit land, i. e. even if both are trespassers 
on the suit land, the plaintiff who is a prior trespasser is entitled to possession, 
against the subsequent trespasser who has dispossessed the former on the streneth 
of his previous possession, Tf the person iifpossession continues in possS 
for moie than twelve years, he acquires a title commonly known as possessory 
tit c. Possession is the notice of title of the person to the whole world under Sec. 
3 of the Transfer of Property Act. Therefore, the previous possession of a per- 
son m respect of the property has got to be protected in courts of law against the 
whole world except the true owner unless the remedy of the true owner is barred 
by hmitation. These propositions are well settled on the principle and on the 
authonttes of different courts. When both the plaintiffs and defendants have 
got no title to the suit land but the plaintiff have proved their prior possession, 
t^hey are entitled to get decree for recovery of possession as against the defen- 
dants who have no title in the suit lands, 
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29, Nature of possession contemplated,— For the piaposc of Sec. 6 of 
the Specific Relief Act, 1963, the possession claimed by a person should be juri- 
^cal, that is to say, possession founded on some right,' although Sec. 6 (new) 
itself says nothing about the nature of the possession enjoyed by the dispossessed 
person. What the Sec. 9 (old) does is that it provides a summary remedy to a 
person, who has without his consent been dispossessed of immoveable property 
otherwise than in due course of law to sue for recovery of possession without 
establishing his title, within six months of his dispossession.^ 


30. Juridical possession. — ^The word “juridical” does not appear to be 
in Stroud’s Judicial Dictionary ^ but the expression “juridical possession” is the 
same thing as “legal possession” in a more impressive form.'* It means possession 
which has been got neither by force nor by fraud.^ Thus a possession cannot 
be said to be juridical where it is taken behind the defendant’s back who does 
not acquiesce therein but seeks to evict him as soon as he discovers his disposses- 
sion.* A mere trespasser cannot, by the very act of trespass, immediately and 
without acquiescence, give himself possession, in the legal sense of the term, 
against the person whom he ejects. 


In so far as the question of possession is concerned, it was not in 

dispute in Chinna Pillai v. N. Govindaswami Naidu,'^ tliat the 
Juridical posses- respondent was actually occupying the stalls in question on 
don. the date when he was dispossessed. This has been found as a 

question of fact by the Trial Court and it is binding under 
Sec. 115, C. P. C. In fact, the process adopted by the petitioner in forcibly 
evicting the respondent therefrom is not in dispute either. Police assis- 
tance was also sought. But the point to be considered is whether the 
possession of the premises claimed by the respondent is juridical possession. 
English law provides a penalty by way of imprisonment in case a person secures 
forcible possession from a tenant. In Indian law, however, the person unlaw- 
fully dispossessed by use of force is entitled to restitution by the specific provi- 
sion made for the purpose originally by Sec. 15 of the Limitation Act of 1859 
and now under the provisions of Sec. 6, Specific Relief Act, 1963. 

The cardinal rule, therefore, appears to be that no one can be dispossessed 
by another on the foot of the latter’s superior title, if any, if such dispossession 
is against the wish of the occupant, not under the process of law and when the 
person dispossessed is in lawful occupation of the premises. Even the rights 
of re-entry ordinarily envisaged in leases are subject to the salutary principles 
above stated. Courts which exercise jurisdiction justly, equitably and conscien- 
tiously always relieved leases against forfeiture and provide against re-entry 
forcibly in spite of a covenant expressly to that effect in the lease deed. A tenant 
in-possession, but who is holding over cannot be terminologically equated to a 
squatter, wayfarer or trespasser. Such a person in possession, no doubt, should 
establish a possessory title which has fruitioned to his benefit prior to the date of 
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forcible dispossession. This is commonly referred to as juridical possession. 
A tenant who holds over after the expiry of the lease by efflux of time is not to 
be characterized as a trespasser and a person who has no possessory title in him 
enabling the landlord to take law into his own hands and disturb such juridical 
possession of the properly to which such tenant holding over the demised property 
is entitled in law. “Juridical possession in one, although it might not depend on 
the legal title to possess as in the case of an owner, is actual possession with an 
intention of maintaining himself in possession.”^ In this case the tenant was 
actually running the business on the date when the petitioner, with the assistance 
of the police, threw him out. In fact, edibles were prepared and the stalls were 
doing normal business. The prepared edible and the material and stock on hand 
were thrown out of the premises. The servants were driven out. As already 
stated, the manner in which the respondent was pushed out of the premises is 
not seriously in dispute. One thing, therefore, clearly emerges from the facts 
disclosed on the date of dispossession. The respondent who was holding over 
did really want to maintain his possession and there could be no two opinions 
about his subjective intention to continue lawfully in possession of the premises. 
It has been found as a question of fact by the Lower Court that the defendant 
accepted the rent. This is another indicia to establish that the plaintiff was in 
lawful possession of the property when he was forcibly dispossessed. It has to 
be, therefore, necessarily concluded that the respondent was in juridical posse- 
ssion of the demised property on the date when he was dispossessed. As has 
been held by the Supreme Court in Shivayogeswara Cotton Press v. Panchaksha- 
rappOy'^ where a land is let out for building purposes without a fixed period, the 
presumption is that it was intended to create a permanent tenancy. Though 
the principle laid down by the Supreme Court is not in its entirety applicable 
to the facts of the instant case, but yet in the light of the findings of fact by the 
Lower Court that the defendant is bound to continue the plaintiff as lessee in 
view of the Government order allowing an implied lease for construction of 
such stalls. 

Section 6 (new) is substantive in its scope and is indeed a shield against 
improper, unauthorized and high-handed action on the part of landlords to 
dispossess tenants under the strength of their superior title. Such title if any 
in the landlords have to be established in courts of law by setting in motion the 
normal process of law in a court of justice. Notoriety in the act of dispossession 
without lawful authority, is the very negation of common law rights vested in a 
tenant to continue in possession and it is this which is relieved against expressly 
by the Legislature making a substantial provision in Sec. 6 of the Specific Relief 
Act, 1963. It is, iheieforc, necessary that the elements constituting the section 
have to be complied with strictly and the absence of any one of the prescribed 
elements therein would entitle the person dispossessed to restitution. Though 
self-help is the best help, it is not so in the eye of law when a landlord attempts 
to take law into his own hands to evict his tenant without due process of law. 
The scope of Sec. 6 (new) has been considered in full by Ramchandra Iyer, C. J. 
and Anantanarayanan, J., in N. Z. Corporation v. Narayana^ as follows : 

“The remedy given under the statute is not a substitute for an ordinary 

civil action based on title whether, such title be actual or possessory. 

It is a summary possessory process like the one provided for under Sec. 

145 (new), Cr. P. C., involving the decision on the rights of the parties. 


1. N. L. Corporation v. Narayana, A. I. R. 2. A. I, R. 1962 S. C. 413. 
1965 Mad. 122. 3. A. I. R. 1965 Mad. 122, 
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except in regard to actual possession on the date of dispossession, 
available to a wrongful party under certain circumstances.*’ 

Being so summary in nature, it cannot be lightly resorted to. 

The statute, as is normal in any enactment of a Legislature, whether it 
is of the State Legislature or of the Parliament, sometimes prescribes certain 
restrictive provisions and also requires local bodies to adopt for unanimity sake, 
certain forms under which they could transfer their properties by way of leases 
or otherwise. Once, therefore, the parties do adopt the form prescribed with 
such variations as required and as are agreed to, could it be said that the lease 
deed which is the creature of the application of either substantive or procedural 
law prescribed by the Legislature or Parliament, acquired tlie status of law by 
itself for the one and only reason that meticulous care has been taken in drafting 
the lease deed in accordance with the prescribed directives of the provisions of law? 
The answer should be in the negative. Once the lease deed is entered into, that 
is, the sheet-anchor which governs the rights and the correlative duties between 
the lessor and the lessee and such mutual contractual obligations are governed 
by the common law. By adopting the form prescribed, by following the vari- 
ous substantial sections under an enactment and ultimately entering into what 
is known as a contract of lease, sucli a deed cannot in any sense be understood 
to be as the very substitution of common law rights to which one or the other 
party is entitled to and such a contract cannot be immuned or free from the im- 
pact of common law or any other special law and its provisions. Once the lease 
deeds have been entered into, that is, the indicia which would govern the relative 
rights and obligations of parties and that deed by itself cannot be understood j^s 
being synonymous to statute law or for the matter of that “law”. If that vvcj.e 
so, every contract which has the sanction of law, will by itself be “law” as .s 
popularly understood, notwithstanding the fact the parties to the said contrac^t 
had the right to vary the prescribed form and adopt clauses, apart from the inde- 
pendent thereto. Anything done under such a contract may be sought to be 
sustained as legal, but it is not the same thing to say that it was under due process 
of law. Therefore, the leases being essentially in tlie nature of contracts, any- 
thing done, or purported to be done under them must be subjected to and scru- 
tinized and passed by adopting the principles of the common law of the country. 
Once a lease, it is always a lease and it is governed by the ordinary provisions 
of law. 

In the classical words of Batchelor, J., in Rudrappa v. Natmingavao,'^ which 
is as under : 

“To read the words *due course of law’ as merely equivalent to the 
word ‘legally’ is, we think, to deprive them of a force and a significance 
which they carry on their very face. For a thing, which is perfectly 
legal, may still be by no means a thing done ‘in due course of law’; to 
enable this phrase to be predicated of it, it is essential, speaking gene- 
rally, that the thing should have been submitted to the consideration 
and pronouncement of the law, and the ‘due course of law’ means, we 
Take it, the regular, normal process and effect of the law operating on 
a matter which has been laid before it for adjudication.” 

In a case where the State of Pepsu dispossessed a person in lawful possession 
dif immoveable property on the foot of its superior title, it was observed by a 
l>ivision Bench of the Punjab High Court in Patiala State v. Mohinder Singh,^ 
as follows : 


1. I. L. R. 29 Bom. 213. 

S,R,A.— 14 


2. A. I. R. 1958 Punj, 325. 
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“The general purpose of the law is that regardless of the actual con- 
dition of the title to, or the right of possession of the property, the party 
actually in peaceable and quiet possession shall not be turned out by 
strong hand, violence or terror. There is no provision of ‘law which 
empowers a State Government by force or show of force to evict a 
person who is in actual possession of immoveable property. If the State 
Government were of the opinion that the State had the superior title or 
the better right to possession it is open to them to bring an appropriate 
action against him and to secure his eviction in accordance with the pro- 
visions of law.” 

While considering the scope of mining lease granted to a company by the Govern- 
ment under the Mineral Concession Rules, 1960, framed under the Mines and 
Minerals (Regulation and Development) Act, 1957, Dixit, C. J., and Pandey, J., 
in United Collieries v. Engineer-in-Chiefy South Eastern Railway,^ put the posi- 
tion in the following terms : 

“The petitioner’s claim is founded solely on the lease deed and not 
in any statutory provision. True, the lease was granted to the com- 
pany under the Mineral Concessions Rules, 1960, framed under the 
Mines and Minerals (Regulation and Development) Act, 1957. But 
that does not give to the lease deed or any of its terms the status of a 
statutory provision or a rule. There is no provision either in the Act 
or the Rules laying down that a lease granted under the rules Would be 
read as a part of the Act or the Rules. It is, therefore, erroneous to say 
that the liberties, privileges and powers granted to the petitioner com- 
pany by the lease are statutory warranties or rights and privileges. They 
are nothing more than contractual rights and privileges.” 

In AL Ar, Arunachalam Cheitiar v. Kaleeswarar Mills Ltd^^ a Division 
Bench of the Madras High Court had to consider the legal effect and force of 

memorandum and articles of the association of a company, and observed as 
follows : 

“ . . . . though having regard to Secs. 36 and 291, Companies Act, 
the memorandum forms the constitution of the company and the arti- 
cles, the rules regulating the conduct of the affairs of the company, 
and such forms part of the law so far as the company is concerned, 
where the particular provisions in the memorandum and the articles 
of association are the result of a contractual arrangement entered into 
between the company and the petitioner with reference to their 
managing agency rights, and it is only those contractual rights that 
are put into the memorandum and articles of association, it is only 
because of the contractual obligations, the company would be bound 
to respect the rights of the petitioners and not because they are enjoined 
to do so by any law or statute for the time being in force .... In 
such a case the duty sought to be enforced . . , , though embodied 
in^the memorandum and articles of the company, cannot be placed 
on^a^ higher footing than a contractual obligation . . . . ” 

In Kali Mohan v. Agartala Municipality a case similar to that under consi- 
deration arose. There the petitioner occupied a market site belonging to the 
Municipality and built on it, to their knowledge, certain structures. He occupied 


1. A. I. R, 1964 M. P. 42. 

2. A. I. R. 1957 Mad. 309. 


3. A. I. R. 1959 Tripura 47 
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the premises for about five years when he was evicted by force. In the 
absence of any specific provision in the Tripura Municipal Act to eject the holder 
of the site summarily, it was held that the action of the municipality was with- 
out Ae authority of law and, therefore, illegal and without jurisdiction. If the 
petitioner had no right to continue in possession, the only course open was to 
eject him by having recourse to a civil suit, in which alone the question of the 
rights involved could be decided. Finally, Ramchandra Iyer, C J., and Ananta- 
narayanan, J., in AT.Z. Corporation v. Narayana,^ evolved the following two 
principles underlying the basis of the statutory provision, namely, Sec. 6 (new) 

of the Specific Relief Act, which, according to them, are of universal appli- 
cation : 


“Those two principles are : (I) to discourage persons from taking 
the law into their own hands and derive benefit by that process, the 
benefit being that of getting possession so secured and also incidentally 
depriving the other party of the benefit under the law which but for 
the dispossession he will have the right of retaining such possession 
till the person who wants to wrest it from him, proves a better 
title j (2) that the law and orderly administration of the country 
require that possession even by the owner of the property should 

be taken by adopting the process prescribed by law and not mere 
self-help.” 

Can the normal effects of Sec. 6 of the Specific Relief Act, 1963, be 
rendered otiose by a clever machination on the part of a wrong-doer ? It cannot 
be and it ought not to be encouraged.^ 


31. Juridical possession distinguished from a mere act of trespass, — Juri- 
dical possession though not equivalent to lawful possession is distinguishable 
from a mere act of trespass. “It may be difficult to frame any comprehensive 
formula to distinguish an act of trespass. But it may be generally observed in 
-the first place that in order to entitle the plaintiff to succeed on the ground of 
possession he must prove that he exercised acts which amounted to acts of domi- 
nation { the nature of these acts of domination must obviously vary with the 
nature of the property. A particular act which in the case of one property may 
be sumcient to indicate control over that property, may in the case of another 
property amount to nothing more than an isolated act of trespass. It may also 
be marked that such act of domination though exercised over a part only of the 
property may be evidence of the possession of the whole. This, however, must 
bo dependent upon the character of the property and the nature of the act. The 
second element which may require consideration is whether the act of domina- 
tion is exclusive. If each of the two persons commits what may be deemed 
act of trespass upon the disputed property, and it is ultimately proved that 
one of them has title and the other has not, the act of the rightful owner would 
not be an act of trespass but would amount to an act of possession whereas in the 
case of the wrongdoer such act would probably be deemed nothing more than 
an act of trespass”.® Where a trespasser is allowed to continue on the property 


1. A. I. R. 1965 Mad. \Z2. 

2. dunna Pitlai v. N. Govindaswami 
Niddu, A. I. R. 19^ Mad. I9l at pp. 
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794 : 106 I. C. 691 r A. I. R. 1928 
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snd tho owner sleeps upon his rights ^nci mnkes no effort to remove him, he will 
gain a possession, wrongful though it be, and cannot be forcibly ejected,^ 

32. Evidence of possession. — ^It should be borne in mind that possession 
is not necessarily the same thing as actual user. The nature of the possession 
is to be looked for and the evidence of its continuance must depend upon the 
character and condition of the land in dispute. When the plaintiff’s title is made 
out, it should be presumed, having regard to the nature of the property that they 
have all along been in possession, because the presumption of possession follows 

the title.® 

Section 6 — Evidence of possession. — Where a plaintiff sues for possession 
on the basis of previous possession under Sec. 6, mere allegations without proof 
of acts of actual possession do establish his anterior possession.® 

The rule of law as pointed out by the Judicial Committee in Rani Hemanta 
Kumaree Devi v. Maharajah Jagadindra Nath Roy^^ is that it is for the plaintiff 
in a suit for ejectment to prove possession prior to the alleged dispossession. 
At the same time in this question of possession, the initial fact of plaintiff’s title 
comes to his aid with greater or less force according to the circumstances estab- 
lished in evidence. 

The presumption that the Court ought to have presumed that possession 
went with the title can arise only where the evidence is equally strong on both 
sides. In Runjeet Ram Pandey v. Goburdhan Ram Pandey^^ the Judicial Commi- 
ttee observed : 


“Now the ordinary presumption would be that possession went 
with the title. The presumption cannot of course be of any avail in 
the presence of clear evidence to the contrary, but where there is strong 
evidence of possession, as there is here, on the part of the respondents 
opposed by evidence apparently strong also on the part of the appe- 
llant, their Lordships think that in estimating the weight due to the evi- 
dence on both sides the presumption may, under the peculiar circum- 
stances of the case, be regarded, and that with the aid of it, there is stron- 
ger probability that the respondents’ case is truer than that of the appe- 
llant.”*'* 


The principle does not apply to a case where the evidence is equally un- 
worthy of reliance on both sides.'' 

The question was discussed by a Full Bench of the Patna High Court in 
the case of Raja Shiv Prasad Singh v. Hira Singh^^ where it was held that the pre- 
sumption can be raised only where the evidence is equally strong onjboth sides 
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and cannot be called in aid to give weight to evidence unworthy of credit any 
more than if no evidence at all had been given. The subject-matter of dispute 
in that case was cultivated land. 


In the order of reference, the learned Judge expressed the opinion that in 
cases of submerged or jungle or waste land, the continuance of possession 
may be presumed if antecedent title and possession are proved. The 
observation has reference to land of such a nature that possession cannot be 
expected to be proved by acts of actual user and enjoyment and the learned 
Chief Justice referred with approval to the observations of Wilson, J., 
in the judgment of the Full Bench of the Calcutta High Court in Mahomed 
AH KharCs case^ (with regard to jungle lands) that the plaintiff should 
show such acts of ownership as are natural under existing conditions, and 
that where this has been done prior possession may be presumed to have 
continued until the plaintiff is shown to have been dispossessed. The 
plaintiff alleged that the land was waste, but it was not the case of the plaintiff 
that no acts of ownership could be or were exercised upon the land. The 
plaintiff adduced some evidence of possession, viz. grazing of cattle upon the 
land prior to the excavation of the tank by the defendants. The defendants 
adduced evidence to show that the land was under cultivation before he excava- 
ted the tank. According to both parties, therefore, acts of possession were 
exercised upon the land. Now where definite evidence of acts of possession is 
forthcoming, there is no difference between the proof of possession in the case of 
jungle, waste or uncultivated lands and in that of cultivated lands. But whereas 
in the case of cultivated lands, the plaintiff will fail if he does not prove his posse- 
ssion within 12 years, in the case of jungle or waste lands, if he proves his title, 
there is a presumption in his favour where having regard to the nature of the 
land, possession cannot be expected to be proved by acts of actual user and 
enjoyment. If, however, the plaintiff asserts that he exercised acts of ownership 
upon the land and adduced evidence in support of such assertion, he cannot, 
where such evidence is disbelieved by the Court, turn round and rely upon any 
presumption, because the case set up by him negatives the existence of circums- 
tances which would give rise to the presumption, and is inconsistent with it.^ One 
may possess corporeal things whether they may be moveable or immoveable, 
but according to the differences of their nature the marks of the possession of 
them are different. Thus one may possess moveables by keeping them under 
lock and key or having them otherwise at one’s disposal. Thus one possesses 
cattle either by shutting them up or by giving them to be kept ; thus one possesses 
a house by dwelling in it, or having keys thereof or trusting it to a tenant, or by 
building on it ; thus one possesses lands by cultivating them, reaping the fruits, 
going or coming through them or disposing them of at pleasure.^ An entry in 
the khewat is at least prtma facie evidence of possession and if there is nothing 
to show any alteration m the entry the legitimate presumption arises that the 
state of things indicated by the entry continued up to the date of the death of the 
person whose name appears in the khewat if not beyond But an order as to 
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mutation of names is not sufficient evidence of the actual period of possession.^ 
Again a decree in a land registration proceeding does not prove the decree- 
holder’s possession. It proves that he had a right to possession. ^ 


33. Constructive possession. — ^The term “constructive possession” 

means differently in different circumstances. Generally it 
Meaning of the means possession as distinguished from actual possession 
term explained. through a tenant or agent. It has also been used in connex- 
ion with property which is incapable of actual possession 
and is said to be in the constructive possession of the owner as waste lands 
or lands under water. Where however a person is the owner of a property, 
but does not use it for some time it cannot be said that he is in constructive 
possession of it. He is in actual possession so long as he has the power to bring it 
into use whenever he likes. s “If anyone possesses a thing as usufructuary 
pledgee, tenant, borrower or depositee or in any other capacity by virtue of 
which he is entitled or bound with respect to some other person to keep 
possession of the thing for a limited time, then that other person has possession 
also,”^ Ihe possession thus fictitiously ascribed to him is called constructive 
possession. By “constructive possession” is generally meant possession as distin- 
guished from actual possession, through a tenant or agent. It has also been 
used in connexion with property which is incapable of actual possession and is 
said to be in the constructive possession of the owner as waste lands or lands 
under water. If a person is the owner of a property but does not use it for 
some time, it cannot be said that he is in constructive possession of it. He 
is in actual possession so long as he has the power to bring it into use when- 
ever he likes. It is evident that a suit for recovery of possession must be 
brought in respect of property of which the reversioners were out of 
possession at the death of the female and which was in the possession of 
another person from whom they seek to recover it.'' Thus a land^ 

lord is constructively in possession through his tenant,® 
a principal through his agent, a lunatic or infant through 
Instances of cons- his guardian, a master through his servant,® a lessor 
ructive possession, through the lessee,® and a mortgagor through the mort- 
gagee, Possession of part is constructive possession of 
the whole which is an incident of ownership resulting from title. This 

doctrine does not apply where the occupant depends pn 
Constructive posses- the ground of possession only without proving title.^i Not 
Sion IS sufficient to sus- only physical but constructive possession is sufficient to 
tain suit under Sec. 6. sustain an action for possession under this section. 2 

Symbolical possession. — Where immoveable property is sold by 
auction in execution of a decree the possession that is delivered to the auction- 
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purchaser by, say, beat of drum on the spot by an officer of the Court is generally 
spoken of as symbolical possession. The expression, however, is a misnomer, 
for such a possession as between the decree holder and the judgment-debtor 
operates as actual possession, ^ A formal delivery of symbolical possession is 
exclusive evidence that possession was delivered but not that it continued. It is 
but a legal hction in most cases and yet is valuable in that it offers a starting 
point for limitation,^ 

35. Servant’s possession — Servant's possession being on behalf of his master is 
not a juridical possession but is merely a detention and custody. Therefore, a 
suit by a servant under this section is not competent.'*^ An archaka of a temple 
is a servant within the meaning of this context and cannot bring a suit under this 
section,^ But the case is different with the agent or manager of an absentee land- 
lord and his possession is not of a ministerial character. 

The possession of a deputee or appointee for the benefit and on behalf 
of the person deputing or appointing is not juridical possession but is really the 
possession of the person deputing or appointing. It is not the independent 
legal possession of the deputee or appointee or servant. The person in such a 
case though in actual occupation, being the deputee, appointee or servant holds 
the property for such person deputing or appointing or the master. 

In Nritto Lall Mitter v. Rajendro Narain Deb,'^ it has been laid down that 
where the plaintiff alleged that he was in possession of a certain room as 
representing his father and uncle who were alive but who were not parties 
to the suit and that he had been dispossessed from such room, within six months 
of the institution of the present suit, his possession not being juridical did not 
entitle him to maintain a suit under Sec. 9 (now Sec. 6) of the Specific Relief Act’*. 

3jS. Suit for recovery of possession of land. — In a suit filed under Sec. 6 of the 
Specific Relief Act, 1963, for recovering of possession of the land if the defendant 
contends that he is in possession of the land as a tenant, the Civil Court will not 
be barred from entertaining the suit because the suit is for summary remedy for 
restoration of possession and it has nothing to do with the title in respect of the 
property or nature of possession. The suit being under Sec. 6 (new) of the Speci- 
fic Relief Act in which question of title is not decided by the Court, the Court 
should not entertain the claim in respect of mesne profits.® 

37. Tenant’s dispossession.~-In Raghuber Dayal v. Hargobitjd,^ Sharma, 
J., after discussing a number of judicial decisions on the point summarizes his 
conclusion thus: 

“On a perusal of the wordings of Sec. 9 (now Sec. 6) of the Act, it 
would be found that any person who is dispossessed without his consent 
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of immoveable property, otherwise than in due course of law or any 
person claiming through him, may, by suit recover possession there- 
of. 

“On a careful consideration of the wording of Sec. 9 of the Act 
(which corresponds to Sec. 6 of the present Act), I am of the opinion 
that the ruling in which it has been held that the suit for possession 
under Sec. 9 (now Sec. 6) of the Act can be brought by a landlord 
also even when the property is in possession of the tenant, have taken a 
correct view of the provisions of Sec. 9 (now Sec. 6). The words used 
are ‘dispossessed’ and ‘recover possession thereof’. Section 9 (now 
Sec. 6) is not confined only to those cases where the plaintiff is in 
actual possession of the property in suit. Whatever possession the 
plaintiff has at the date of possession he is entitled to claim in 
case of dispossession. If a tenant is in possession of the property and 
being dispossessed therefrom does not care to bring a suit for possession 
of the property, the landlord cannot be shut off from bringing a suit 
against the trespasser. 

“If the tenant has a mind to remain in possession of the property on 
behalf of the landlord, the landlord will put him in actual possession 
of the property. If, however, the tenant has no mind to stick to the 
land, the landlord is entitled to get actual possession of the property from 
the trespasser.” 

38. Possession of part as evidence of possession of whole. — ^The question 
whether it is permissible to infer the possession of whole of a piece of land from 
the possession of a part of it depends whether or not there is a title in the posse 
ssor. There is ample authority for the proposition that where a continuous parce 
of land is held under one and the same claim of title acts of control or enjoy men- 
done in one part of it, are relevant to show possession of the whole.^ Where it is 
found that a party is in possession of certain property, the Court may presume 
that he is in possession as regards appendage of such property though no definite 
acts of possession are proved as regards the appendage. ^ Again where a plaintiff 
has not only possession but has also a clear title to the major portion of the land 
and his possession is interfered with by one with no title and he has been dis- 
possessed in part by such person he can maintain a suit to recover the whole land 
from the trespasser.^ 

This doctrine of constructive possession, however, cannot be extended in 
favour of wrong-doers.* In the absence of title the law will raise from definite 
physical control of part of land a presumption of possession of that, neither 
more nor less, which the possessor has shown a clear and unambiguous intention 
to possess. *^ Possession of a part is constructive possession of whole which is 
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incidental to ownership resulting from title.^This doctrine does not apply where 
the occupant depends on grounds of possession only without proving title. ^ 

39, Co-owners. — Section 6 (new) of the Specific Relief Act refers to 
exclusive possession and Court cannot grant joint possession so that a party 
entitled to half share cannot sue for possession thereof when the dispossession 
is as to the whole. This section is intended to provide a summary remedy 
for cases of dispossession of immoveable property except in the course of a law 
on proof of dispossession within six months; the Court will direct the restoration 
of possession irrespective of the title of the parties. What the trustee has done 
is to dismiss the plaintiffs who are only archakars. It has been decided that 
hereditary archakrs are only servants of the temple subject to the disciplinary 
jurisdiction of the trustee. ^ They have a right of suit if they are improperly pre- 
vented from performing the duties of their office or dismissed without good 
and proper reasons. The possession therefore of the archakars of the temple 
is only that of servants. The trustee is entitled to the possession of the trust 
property and an archakar or any other servant of the temple has possession on 
behalf of the trustee or by his leave or licence, implied or express. The learned 
Subordinate Judge has erred in thinking that he had jurisdiction to entertain 
a suit under Sec. 9 (now Sec. 6) of the Specific Relief Act by a servant against 
a master, no doubt the finding that plaintiffs are only archakars was arrived at 
after the whole of the evidence was recorded. The Subordinate Judge should 
have dismissed the suit on this ground alone. 

It is no doubt true that the Hindu law treats hereditary archakarship and 
hereditary priesthood as immoveable property and divisible among coparceners. 

In Southern India, village barbers when they effect a division in their family, 
divide the village into so many shares among the coparceners. Such a custom 
is recognized by the Hindu law. But this fact would not make heredita^ archa- 
karship or any other office, immoveable property under Sec. 9 (now Sec.6) ot the 

Specific Relief Act. 

Held that Sec. 9 (now Sec. 6) of the Specific Relief Act, is not applicable 
to a case like the present.^ 

The weight of authority, however, seems to be the other way that the words 
of the section do not refer to exclusive possession and that a court can pass a 
decree for joint possession in suit under the section,^ 
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40. Calcutta view. — In Hari Natain Das v. Elemjan Bibi,^ three plaintiffs 
brought a suit under this section claiming possession of property. During 
the pendency of the suit, plaintiff No. 3 withdrew from it leaving plaintiffs Nos. 
1 and 2 entitled according to their case to possession of 8 annas share of the pro- 
perty. The Lower Court holding the defendants to be trespassers and being dis- 
posed to think that plaintiff No. 3 had withdrawn from the suit in collusion 
with the defendants decreed the suit in favour of plaintiffs Nos. 1 and 2 in respect 
of the whole property. The High Court in revision set aside the judgment on 
the ground that Sec. 9 (old) referred to exclusive possessions and that a court in 
a suit under the section had no jurisdiction to grant joint possession to the plain- 
tiff. But the remarks of learned Judges towards the close of the judgment showed 
that they intended to confine their judgment to the particular facts of the case as 
they stated that they treated the case as being one where a party sought posse- 
ssion of his share only of property from which he himself and his co-sharers had 
b^n dispossessed snd it was incompetent to a court to give possession of the 
whole of the property in such a case. In a later case,^ to which one of the Judges 
in the earlier case was a party, it was held that where a co-owner in physical 
possession of property jointly with other co-owners is dispossessed by the latter he 
can maintain an action under this section on the ground that a man in joint posse- 
ssion ol irnmoveable property is as much in physical possession of his share as 
the entire body of co-sharers are in physical possession of the whole and such 
joint possession can as well be physically restored in respect of his share as the 
possession of the whole can be restored to the entire body of co-sharers. The 
earlier case was distinguished on the ground that ‘There the dispossession was 
01 the whole and possession was claimed in respect of the part so that the Court 
was called upon to restore quite a different state of things from that which had 
been disturbed, but in the latter dispossession was of a part only and possession 

was claimed of that part as it was a suit by one co-owner against all the others 
who had ousted him from his share”. 


earlier ruling of the Calcutta High Court and 
e distinction drawn in the later case have both come in for a comment in 
a case decided by the Nagpur Court^ and since it appears that the criticism is 
no wi hout force the opportunity is taken to reproduce it in extenso, “The 
c s m Han Narain Das v. Efemjan are exactly similar to those of the 

^ . j ^ ^ li. * A 11 1 co-owner with the plaintiffs in that case was not a 

^1 y ® suit at all and the co-owner with them here is a co-defendant with 

rI!L ^ u myself with the greatest respect unable to follow this 

ntiYi/^io the words of Sec. 9 (now Sec. 6) of the Specific Relief Act with 

failed to find anything in them that would suggest that they 
hTf meant to provide for one co-owner wrongfully ousted from possession 
whh obtaining redress unless the co-owners who have been ousted along 

in the suit. The others may not wish to claim possession for a 

faL deprive the one who does of his remedy. A 

f ■ ^ ^ against one of two co-owners for possession of his 

ntherwJc^* iK property. If he took forcible possession of the whole property 

T^nZ ® the while of the person 

undef ^ for restoration of possession 

(now Sec. 6) of the Specific Relief Act, but the interpretation 
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put upon that section by the Calcutta High Court would deprive his co-owner 
of that remedy against an obvious wrong which it seems to me, the section was 
specially designed to provide. I fail also, if I may say so with due respect, to 
follow the distinction drawn between two cases. In effect it seems to me to come to 
this, that if one of the several co*owners is ousted from possession of his share of 
property by a person who thereby gets the whole property into his possession, 
he can only claim to be restored to possession of his own share under Sec. 9 (now 
Sec. 6) if the other person has a good title to the remainder; that section will not 
help him if the other person is a trespasser on the remainder as well as his 
share.’’ The latter view is correct, it is submitted. 


42, Divergence of opinion as to whether a co-owner can sue a trespasser 
in respect of his own share or in respect of entire property* — ^The question has 
sometimes arisen whether a co-owner can sue a trespasser in respect of his own 
share or in respect of entire property. Sunder v. Parbati'^ is sometimes cited as 
an authority for the proposition that a co-sharer of joint property can maintain 
possession of the whole of the joint property as against a trespasser. But this 
is not correct. That case is no authority for that proposition of the law. That 
case has been distinguished in Naresh Chandra Basu v. Hyder Sheikh KhanJ^ 
wherein it has been laid down on the authority of Doe v.King,^ that a co-sharer 
is not entitled to recover possession of the whole of the joint property from a 
trespasser but can recover only to the extent of his share. The remarks of Mitter, 
J.,in Naresh Chandra Basu v. Hyder Sheikh Khan^^ are for the benefit of the reader 
quoted in extenso. ‘Tn respect of the second ground”, observed his Lordship, 
‘‘reliance has been placed on the decision of the Judicial Committee of the Privy 
Council in the case of Sunder v. Parhati/^ and it is argued on the authority of that 
decision that the plaintiff being a co -sharer to the extent of 5 7- 80th share is en- 
titled to evict the defendants who are mere trespassers. An examination of the 
case before the Judicial Committee will, however, show that in that case the 
widows were in lawful possession of the property of their deceased husband 
and it was held that they had an estate of interest therein in respect of their 
possession notwithstanding that under an adoption or will by the deceased hus- 
band a preferable title thereto might exist. It was said by their Lordships 
that they (the widows) were entitled to maintain their possession against all 
newcomers except the only person who could plead a preferable title but as 
the possible claimants were not in the field each of the widows could divide the 
joint estate between them. This case is no authority for the possession that 
where a plaintiff brings a suit in ejectment he can get a decree for possession 
of the whole of the lands from which he seeks ejectment although he may be 
entitled to a lesser share in the said lands. All that the case decides is that a 
co-sharer of joint property can maintain possession of the whole of the joint 
property as against a trespasser. Reference has also been made to Art. 343 of 
Freeman on Tenancy and Partition in which the author states that a co-sharer 
of the joint property can recover possession of the whole of the joint 
property from a trespasser and not merely to the extent of his share therein. 
But the same learned author points out that there is a respectable body of autho- 
rity even in America the opposite way and it is held in some of the States that 
a co-sharer can only recover of joint possession even as against the trespasser 
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to the extent of his share in the joint property. The true rule is laid down in the 
decision in the case of Doe v. Kingy^ where Baron Parke said that a tenant-in- 
common is entitled to recover possession as against a trespasser only to the 
extent of his share. Baron Plat, however, differed from Baron Parke and Alder- 
son and in Doe v. Kingy" wrote a dissenting judgment. It is respectfully submit- 
ted that the proposition of law as laid down by Baron Plat and Freeman in his 
treatise on Tenancy and Partition is the sounder of the two. “Now a tenant-in- 
common”, observed Baron Plat, “is the owner of the whole estate-in-common 
with his co-tenants ; therefore as soon as he has proved his right to the possession 
in common with others and that the defendant, having no such right is a wrong- 
doer as against him, he is, in my opinion, entitled to a general verdict, for the 
purpose of receiving possession of the whole.” 

In Mst. Prem Lata v. Mst, Janka,^ the Bench consisting of Kidwai, J,, and 
Desai, J. (as he then was) after an exhaustive review of the case-law on the 
subject held that a person in possession cannot be evicted except by a person 
having a better title to possess and the person in possession may always plead 
jus tertii. In fact, this plea of jus tertii is only another way of setting up the 
plea that the defendant does not admit the plaintiff’s title and he put him to 
proof of his title. It is an elementary principle of law that unless the plaintiff 
proves his title, he is not entitled to a decree for possession in a suit based 
on title. If, however, he is successful in proving that he has a title to a share 
in the property in suit but not to the entire property, a further question arises 
whether he can get a decree for possession against the trespasser in respect of 
the entire property or only to the extent of his share, Kidwai, J., after an ex- 
haustive review of the relevant case-law on the subject enunciated the following 
principle at pages 357-358 of the report: 

“In the case of co-owners, one of them may sue either for the vindica- 
tion of his own rights in the property or for the vindication of the rights 
of all his co-sharers. If his interests cannot be separated from those of 
his co-sharers, e. g. where a trespasser is causing irreparable damage to 
his land by building upon it or digging a tank or in some way altering 
its nature, then the vindication of his own rights will carry with it a vindi- 
cation of the rights of his co-sharers since the two are inseparable. In 
other cases in which one co-owner sues to vindicate his own rights, he 
will be granted a decree for those rights to the extent of his share and will, 
if necessary, be put in joint possession ol the land with the defendant. 
There will be no difficulty in granting this relief because in the case of 
co-owners, as distinguished from coparceners, there is already an ideal 
partition and the interests of each are definite and ascertained with refe- 
rence to shares. If one co-sharer, however, seeks to vindicate the rights 
of his other co-sharers, he can only be permitted to do so if he represents 
these co-sharers since a person in possession cannot be evicted except 
by a person having title to possession and may always plead jus tertii. 
In the case of co-owners the share of non-suing co-owners is also defi- 
nite and ascertained and the defendant'eannot be evicted from that share 
except by some person having title to it. The plaintilf, therefore, in order 
to succeed in such a suit must be either the agent or attorney of the co- 
owner whose share is sought’tobe recovered or must be clothed with 
some other legal authority to act for the other co-owner, e.'g. as his 
guardian or next friend, or as the lambardar of the mahal. If he does 
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not possess any of these capacities, he may nevertheless act on behalf 
of his-co-sharers it he complies with the requirements of Order 1, rule 8, 
C. P. C., on the ground that his interest are the same as those of the 
other C0“shaieis, that is to recover possession of the property from 
trespasser. If he is neither the agent nor attorney nor, in any other 
manner, the representative in law of the other co-sharer and lie does 
not frame his suit in accordance with Order I, rule 8, C.P.C., he can- 
not get the relief claimed.” 

Desai, J., also reviewed the previous case-law on the subject and made 
the following observations : 

“If the tenants-in-common are dispossessed from the whole property 
or a fractional share of it, each of them has a distinct and separate 
remedy against the trespasser. This would apply to a relief of a quantita- 
tive nature such as that for possession, mesne profits, declaration of title, 
etc., but not a relief of a qualitative nature such as that for injunction’ 
accounting damages, etc. ’ 

“The position is different when a specific area out of the property 
jointly held by tenants-in-common is to be considered. Tenants-in- 
common have separate titles with unity of possession; they are joint 
owners of the whole of the property. They do not possess tljcir res- 
pective shares in any specific area out of the property; as regards the 
specific area they are in the position of joint tenants. A joint tenant 
can be given a decree against a trespasser in respect of the whole pro- 
perty. So a tenant-in-common can be given a decree against a trespasser 
for the whole of specific area. 

“The right of one tenant-in-common to recover possession of the whole 
property from a trespasser does not depend upon whether the trespasser 
was a rank trespasser or a trespasser with some colourable title. Nor 
does it depend upon whether he claims to be suing on behalf of all or 
not in denial of the title of the others. A plaintiff can succeed only on 
the strength of his own title and the fact that he sues for possession 
on behalf of himself and the other tenants-in-common does not form an 
exception to the rule.” 

There has been some conflict of opinion in various High Courts on the 
question whether or not some of the co-owners can eject a trespasser from the 
entire property with or without impleading the other co-owners as pro forma 
defendants to the suit, If all the co-owners of the property join in the suit as 
plaintiffs, there can be no question of a plea of jus tertii by the trespasser against 
whom the suit is filed. If some of the co-owners do not join as plaintiffs and 
they are impleaded in the suit as pro forma defendants and the plaintiffs speci- 
fically pray for a decree for possession in favour of themselves as well pro 
forma defendants against the trespasser, the plea of jus tertii will not again be 
available to them unless they claim through the pro forma defendants and they 
support their claim. 

*■ 

A third case may be where only some of the co-owners file the suit for po- 
ssession against the trespasser but they specifically admit in their plaint that 
there are other co-sharers also and they have filed the suit for the common bene- 
fit of themselves as well as those co-sharers who had not joined as plaintiffs or 
been impleaded as pro forma defendants. In such a case, unless the plaintiffs 
^ show that they have some legal authority to act for those co-owners also who 
hold the property with the plaintiffs as tenants-in-common and who are not parties 
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tr, tlip cuit or that they have complied with the requirements of Order I, rule 
8 C P C they are not enthled to get a decree for possession m respect of more 

than their own share, a simple suit for possession of the entire 

as was held by the Bench of the Allahabad High Court in the case or msi. 

Prem Lata v. Mst. Janka.^ 

In a case where the plaintiffs implead the other co-owner as a pro forma 
defendant but still maintain that he has no interest in the property and the 
tiffs alone are the exclusive owners of the property, they can, by no stretch of 
imagination, be said to have filed the suit on behalf of that co-owner also 
so as to be entitled to a decree for possession in respect of the entire preyerty. 
In AH Raza Khan v. Newazish AJi Khatiy^ it was held by a learned Single Ju^ge o 
the erstwhile Chief Court of Oudh in an original suit that co-owners wh^o denied 
the title of the other co-owners could not get a decree for possession of the snares 
of those co-owners. This view was upheld by the Bench which decided the 
appeal filed against that decision of the learned Single ^dge, in Ah Raza Khan 
v^Nawazish Ali Khan,^ The case was then taken to Pnvy Council in second 
appeal and the same view was affirmed in Nanazish Ah Khan v. Ah Raza Khan 
Their Lordships of the Judicial Committee made the following observations in 

that case at page 141 of the report; 


“With regard to Juliana estate the respondent claimed the who e 
estate for himself, relying on a custom which he failed to prove. Their 
Lordships agree with the Courts in India that it would be wrong to 
to the respondent an order for possession on behalf or himself and his 
co-heirs. The suit was neither framed nor fought as a representative 

suit.” 


Where a co-owner files a suit for possession against trespasser without 
impleading the co-owners of the property while wrongfully asserting that he was 
thfexclusfve owner of the property the aforesaid decision of the Privy Council 
as well as of the Allahabad High Court in Mst Pram Lata v. Mst- Janka^ would 
apply with full force to support the contention that the plaintiff cannot get a 
decree for possession in respect of more than his own share. 


43. Tenant’s dispossession — ^Remedy. — ^There cannot be any manner 
of doubt that when a tenant is dispossessed by a stranger, he can maintain 
a suit under this section,"^ and an adhiav is a tenant rather than a labourer 

for purposes of this section.® 


44. Landlord and tenant.— The operation of Sec, 6 (new) is not excluded in 
cases between landlords and tenants where there is no question of title 

involved.^ 

In Shiavax C. Cambata v. Sunderdas EbjL^^ a suit for possession was filed 
under Sec. 9 (now Sec. 6) of the Specific Relief Act. In that suit the defen- 
dants had let out a shop in their building to one R. S. Dalaya, In course of time 


1. I.L.R. (1951) 2 All. 328. 

2. I.L.R. 14 Luck. 666:A.I.R. 1939 Oudh 229. 

3. I.L.R. 19 Luck. 109: A.T.R. 1943 Oudh 243. 

4. A.l.R. 1948 P.C. 134. 

5. I.L.R. (1950 2 All. 328. 

6. Jamal Uddin v. Mosque at Mashakgang, 
A.l.R, 1973 Alld. 328 at pp. 334-35. 

7. Virjivan Das v. Mohd. Ali Khan, I.L.R. 5 
Bom 208; Dobonath v. Ram Sunder, 

19 C.W.N. 1205; Ram Chandra v. 


Ramamoni, 20 C.W. N. 777; Veera- 
Swami Mudali v. Venkatachala Mudali, 
A.l.R. 1926 Mad. 18 at p. 19: 92 I. C. 55: 
50 M.L.J. 102 (there is no authority 
to the contrary), 

8. Debonath v. Ram Sunder, supra. 

9. Bai Dahi v. Amulakhbhai Gambhirbhai 
Barot, A.l.R. 1974 Guj. 106 at p. 109: 
14 Guj. L.R. 801. 

10. 52 Bom. L.R. 381 : A.l.R. 1 950 Bom. 343, 
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Dalaya transferred the tenancy to Sunderdas, the plaintiii; and put him in 
possession of the premises. The defendants with the help of their watchmen took 
forcible possession of the shop and the contents thereof from the plaintiT The 
plaintiff, therefore, filed on the Original Side of the High Court of Bombay a 
suit for possession under Sec, 9 (now Sec. 6) of the Specific Relief Act 
It was contended that by virtue of Sec. 28 read witii Sec. 50 of the Bombay Rent 
Act, the High Court had no jurisdiction to try the suit and that Die suit should 
be transferred to the Court of Small Causes at Bombay. The contention was 
upheld by the learned 0 rial Judge who ordered the suit to be transferred to the 
Court of Small Causes at Bombay. An appeal from that order was heard by a 
Division Bench of the High Court of Bombay consisting of Chief Justice M. C 
Chagla and Mr. Justice Coyajee. It was contended that Sec. 9 (old) was inten- 
ded to protect possession without any regard to the title or the origin of 
possession and that, therefore, its operation was not excluded even in cases where 
parties happened to be landlords and tenants. Upholding that contention it 
has been laid down that it is not every suit for possession to which the provisions 
of the Bombay Rent Act are attracted. The provisions of the Bombay Rent 
Act are attracted only to those suits for possession between a landlord and a 
tenant where they have been filed by a landlord as a landlord or by a tenant as a 
tenant and in his capacity as a landlord or a tenant and relying on his title as a 
landlord or as a tenant. It has been further laid down in that decision that 
though the plaintiff may set out his title in the plaint, those averments are en- 
tirely unnecessary and irrelevant, because the defendants cannot raise in a suit 
under Sec. 9 (now Sec. 6) of the Specific Relief Act, an issue as to the plaintiff’s 
title in the suit He cannot contest the position that the plaintiff is not entitled 
to possession because he is not a tenant. He can contest the plaintiff’s claim 
only on one simple and short ground, viz. that the plaintiff was not in possession 
within six months of the filing of the suit. The issue as to relationship of landlord 
and tenant can never arise in such a suit. Therefore, in the opinion of the 
Division Bench of the High Court of Bombay, the suit for possession filed by a 
dispossessed tenant or sub-tenant against his landlord under Sec. 9 (old) of the 
Specific Relief Act, does not attract the provisions of Sec. 28 of the Bombay 
Rent Act because no issue as to title arises in such a suit.^ 


45. Serious conflict of opinion as to whether a landlord can sue for posse- 
ssion under Sec. 9 (now Sec. 6 ) when his tenant has been dispossessed. — There 
is, however, serious conflict of authority as to whether a landlord can bring a 
suit for possession under the section when his tenant has been dispossessed. 
The earlier Calcutta view was that he could not.^ But the recent trend of judicial 
authority and the weight of authority is in the opposite direction. ^ 


46. Madras view. — In Veeraswami Mudali v. F, R. Venkaiachala MudalU^ 
the plaintiffs in two connected suits Nos. 475 and 476 of 1922, District Munsif’s 
Court, Poonamallee, brought under Sec. 9 (old) of the Specific Relief Act, were un- 
suited on the ground that on the date of the suits the plaint lands, although tres- 
passed upon by defendants, were leased to others and therefore only their lessees 
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and not plaintiffs themselves were entitled to sue. This petition is brought in 
order to revise the decision. 


Plaintiffs have their remedy by way of suit and in such circumstances in the 
Madras High Court will not ordinarily interfere by way of revision.^ 

But if the remedy is clear, the parties will not necessarily be driven to 
another suit.2 Therefore the question for determination in this case resolves 
itself into whether there is clear authority supporting or controverting the deci- 
sion of the District Munsif. 

There has been sharp divergence of judicial opinion upon poi^ as 

was clearly revealed when it came before a Full Bench of the Allahabad High 
Court, Bienne rhassett, J., could see no reason why a landlord who has put a 
tenant in possession should not himself sue to eject a trespasser. Edge, C. J., 
affirmed, as prevailing all the world over, that when a man creates a tenancy 
under him which entitles the tenant to the exclusive use of the property, the man 
creating the tenancy cannot have any right to actual possession so long as the 
tenant is entitled to possession. It was accordingly held with the concurrence of 
four other Judges that in these circumstances, plaintiffs rnight be entitled to a 
declaratory decree that the trespasser could not interfere with his right to receive 
rent and a decree to be put into possession of the rents, but so long as^he 
not himself possess the right to enjoy physical possession he could not eject the 

trespasser.® 

Two years later the question came before a Bench of the Madras High 
Court which assumed it to be an elementary rule that a plaintiff who seeks po- 
ssession must show that at the date of the suit he was entitled to such relief. 

So far the law on the matter was clear. The next Madras ruling,® hardly 
affected the previous decision; for it was held that the landlord must be entitled 
to possession at the time of suit, and he was so entitled in that case because 
the lease had terminated immediately after the dispossession of the tenant by a 
third person and the tenant was no longer interested in the matter. But unfor- 
tunately the head-note to this ruling is drafted as if affirming that a landlord can 
always bring a suit for possession when his tenant has been dispossessed by a 
third party. For this unqualified statement, there might seem at first to be 
better authority in Rangaswami Aiyangar v. Krishna Goundan,^ when Sankaran 
Nair, J., sitting alone, does appear to allow a landlord to sue for physical posse- 
ssion of property of which his tenant had been dispossessed. But though that 
is the effect of the judgment, the reasoning proceeds on the presumption that it 
is only a question of receiving rent, a matter about which, as Sir John Edge 
showed in Sita Ram v. Ram Lal,^ there is no difficulty. An earlier Madras case 
is cited : Innasi Pillai v, Sivagnana Desikar,^ which also is entirely confined to 
the question of rent; and before concluding Sankaran Nair, J., makes it clear 
that he is not differing from Ramanadhan Chetti v. PuUkutti Servai.^ It is not 

1 Devata Sri Ramamurti v. Venkata Servai, T.L.R. 21 Mad. 288 : 8 M.L.J. 121. 

Sitaramachandra Row, (1914) M.W.N. 5. Jaganathacharry v. Rama Rayer, 

95 : 22 LC, 279. I.L.R. 28 Mad. 238. 

2 Sree Krishan Doss v. Chandook Chand, 6. (1910) M.W.N. 838: I.C. 844 : 9 M.L.T. 

LL.R. 32 Mad 334 : 5 M. L. T. 125 : 205. 

19 M,L.J. 307 (F.B.). 7. I.L.R. 18 All. 440 : (1896) A.W.N. 162 

3. Siia Ram v. Ram Lai, I.L.R. 18 All. (F.B.). 

440 : (1896) A.W.N. 162 (F.B.). 8. (1895) 5 M.LJ. 95. 

4. Ramansulhan Cbeftii v. Pulikutti 9. LL.R. 21 Mad. 288 : 8 M.LJr. 121. 
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an easy judgment to understand, but it is no authority for holding that the land- 
lord can sue in these cases. 

In Krishnan Nambudri v. Secretary of State^^ Wallis, J., and Abdur Rahim 
J., re-affirmed Ramanadhan Chetti v. Pulikutti Servai?^ and its statement of the 
elementary rule. Thus it may be said that at this date there was no real differ- 
ence of opinion, and the ruling of the Allahabad Full Bench prevailed. 

In Ambalavana Chetty v, Singaravelu Odayar^^ a plaintiff who had long 
been out of possession, seems to have suggested that if his tenant had been in 
possession (which was not the fact) there would be no bar of limitation. His 
plea was rejected on the facts, but his hypothesis was fully discussed by Sundara 
Aiyar, J,, who has assembled the various rulings on the point. His Lordship 
says Uiat it is held that the landlord, where his tenant is ousted by a trespasser 
may sue under Sec. 6 of the Specific Relief Act, 1963. 

But as shown in Ramaswami Aiyangar v. Krishna Gomdariy^ Jagannathacharry 
V. Rama Rayer^^ and Innasi Pit Jai v. Sivagnana Desikarf none of these cases is real 
authority for that broad propo sition. He acknowledges that Ramanadhan Chetti 
V. Pulikutti Servaif and Krishnan Nambudri v. Secretary of State, ^ are against him 
but on the whole is inclined to hold that the landlord has a cause of action. This 
opinion, it may be noted, is obiter and is not very strongly expressed. 

In 1914 it was held in Somiamma v. Vellaya Sethurayan,^ that if a land- 
lord had given a lease to a tenant the landlord might eject a trespasser in order 
to put his tenant into possession. The tenant in that case “had not been put 
in possession at all, but was anxious to obtain possession”. Such a case seems 
to proceed on the assumption that the landlord has a right to immediate pos- 
session in order to fulfil his contract; and the elementary rule in Ramanadhan 
Chetty V. Pulikutti Servaid ° would not then be infringed. It is not as though only 
the tenant had the right of immediate possession. 

In Tiruvengada Konan v. Venkatachala Konan,^'^ it was ruled that though 
a landlord is not entitled to immediate or khas possession, he may obtain a 
decree for the possession of the reversion and for formal possession. This ruling 
practically follows Sita Ram v. Ram Lal.^^ It also questions whether the obiter 
dictum in Ambalavana Chetty v. Singaravelu Odayar, ^ ^ is not too broadly stated. 

In 1916 the question came before Oldfield, J., and Philips, J.: Kathiri Kutti 
Musaliar v. Chekkutti Musaliar^^ They held that a landlord could sue to enable 
himself to fulfil his contract to give or restore possession to his tenant. Of 
course, if the ruling stopped at the words “to give” it would merely re-affirm 
Somiammal v. Vellaya Sethurayan^^ but the addition of the words “to restore 
opens up the whole question and in effect this is a ruling contrary to Ramana- 
dhan Chetti v. Pulikutti Servai?-^ Oldfield, J., begins by remarking that the 
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exposition of the bw in Ambalavana Chetti v. Sitigaravelu Odayar,^is consistent 
witli the decisions in Narayanaswami Naidu Garu v. Verramilli Ramakrish- 
myyci,- -awA Soniammal v. Vellaya Sethurayan.^ The former merely states what 
is more elaborately developed in the latter ruling that a landlord can sue in order 
to fulfil his contract to put his lessee in possession. Of course, the broader pro- 
position in Ambalavana Chetti v. Singaravelu Odayar,^ that he can sue whenever 
his tenant is dispossessed is not inconsistent with these rulings. Then Oldfield, J,, 
finds that these rulings admit exceptions to the general rule, though it seems 
that they establish only one exception, if it can indeed be called am exception. 
This rule is that on the date of the suit the landlord must show that he has a 
right to be in possession. If he has never put his tenant in possession and has 
to get possession in order to do so, he has a right to be in possession and his 
suit is not in contravention of the rule. But when it is also claimed that after 
a landlord has put his tenant into possession and that tenant has been dispossessed, 
the landlord may sue to restore his possession, it is not to set up an exception 
to the rule, it is to negative the rule altogether. Oldfield, J., proceeds that he 
cannot follow Krishnan Nambudri v, Secretary of State f in so far as it rules that 
a landlord cannot give or restore. Krishnan Nambudri v. Secretary of State^ 
is not concerned with the question whether he can give ; but it certainly rules 
that he cannot restore and in declining to follow this ruling, Oldfield, J., is 
maintaining the opposite and over-riding Ramanadhan Chetti v. Pulikutti ServaC^ 
No doubt his Lordship seeks to distinguish this ruling l^y finding on the facts 
that the trespasser colluded with the tenant and is therefore only the licensee of 
the tenant against whom the landlord can have no cause of action during the 
continuance of the lease. But in Ramanadhan Chetti v. Pulikutti ServaU^ although 
it was alleged in the plaint that the tenant and trespasser had colluded, there is 
no finding to that effect nor any mention of collusion in the body of the judgment. 
When their Lordships lay down the elementary rule, they are not considering 
collusion. Katiiirkutti Musaliar v. Chekutti Musaliar*' must be taken as con- 
trary to Ramanadhan Chetti v. Pulikutti Servai. ^ ® In fact Phillips, J., practically 
states as much in his concluding sentence. The whole question was then reviewed 
by Wallis, C.J., in Mohideen Ravuther v. Jayarama Aiyar.^^ The principle under- 
lying the rule is fully explained and the three ruling cases: Ramanadhan Chetti 
V, Pulikutti Servai,^ ^ Krishna Nambudri v. Secretary of State , and Sita Ram v. 
Ram Lal,^^ approved. The acceptance of the obiter dictum in Ambalavana Chetti v. 
Singaravelu Odayar,^^^ as authority is deprecated with an expression of regret that 
Sita Ram v. Ram Lal,^^ was not brought to the notice of the learned Judge. The 
learned Chief Justice even goes so far as to find that the landlord cannot sue in 
order to fulfil his contract at page 940, differing from the view already expressed 
by Sadasiva Aiyar, J., in Soviammal v. Vellaya Sethurayan,^ ’^ which view Sadasiva 
Aiyar, J,, re-affirms in a dissenting judgment in this case. 
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In Udaya Das v, Katyani Debi,^ it is held that the view of Sundara 

Aiyar, J., in Ambalavana Clietty v. Smyaravclu Odayar,^ cannot be justified on 
principle and is opposed to what is regarded by Lord Alvcrstone, C.J., as wcli- 
^ doctrine. The question is concluded by Sita Ram v. Ram RamO’ 

nadhan Chetti v. PuUkutti Sevvai'^ and Mohideen Ravuther v. Jayorama Aiyar,^ 

A preliminary objection has been raised that no appeal or review lies against 
the decree under Sec* 9 (now Sec* 6)^ Specific Relief Act, because the petitioner has 
got other remedies. No doubt the Allahabad High Court held so in Ram Anand 
y. Sheo Bala,^ which followed Jwala v. Oanga ^ Prasad,'^ and Ram Kbhan Das v. 
Jaikishan.^ In Devate Sri Ramamurti v* Venkata Sitaramachafidra Rao^^'' in a 
Letters Patent Appeal against the order of Sankaran Nair, J., passed in 
revision, the Allahabad view was generally followed but in Madras High Court 
this rule is not regarded as absolute as can be seen from the judgment reported in 
Vesraswaifii Afudaii v. Veiikatachala Ahtdahd''^ in which Jackson, J., sums up this 
matter thus: 

“Plaintiffs have their remedy by the way of suit and in such circum- 
stances this Court will not ordinarily interfere by way of revision," * ^ 

if the remedy is clear the parties will not necessarily be driven to 
anoth^ suit, Xhe contrary view has been adopted in several rulines of the 
same Courts Where, however, tenancy terminates after the date of dispossess 

^ landlord can certainly sue under this section as the rule of law 
aid down in the first set of rulings of the Madras High Court cannot be said to 
nave been offended against. 

47. Allahabad view, — In the Allahabad High Court the leading case is 
SUa Ram v. Ram Sir John Edge, C.J., who wrote the main judgment in 

that case observed as follows: “Where a man whether the owner or merely a 

^ tenancy under him which entitles the tenant the exclusive use 
of the land or of the house, as it may be, the man creating the tenancy cannot 
nave any right to actual possession; unless he has by the lease or by agreement 
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with his tenant reserved to himself a right to enter and take possession. He has 
of course a right by due process of law, if the facts arise, to have the tenancy 
created by him determined and his tenant ejected, but so long as the tenant 
is entitled to possession, the landlord cannot be entitled to possession. That 
right to possess has been parted with by the creation of the tenancy. It is no new 
proposition of law and the application of that proposition of law, which I believe 
to be correct, does not introduce into India any new system either of law or proce- 
dure. A landlord whose title is denied by his tenant has got a right to have the 
tenancy determined. A landlord whose title is questioned by any one else than 
the tenant has got a right to a declaration under Sec. 42 of the S^cific 
Relief Act, 1877 (which corresponds to Sec. 34 of the present Act) ; and if any 
one enters on the receipt of the rents and profits of the land and takes from 
his tenants the rents which were due to him, he is entitled as against such person, 
not only to a decree declaring his title, but to a decree putting him into posses- 
sion, that is, what is known as formal possession, as contra-distinguished from 
actual or khas possession of the lands as against the person wrongfully taking 
the rents and profits to which he, the landlord, is entitled.'* In a subsequent 
case it has been re-affirmed obiter dictum that a landlord when he is deprived of 
the possession of the benefits arising out of the land demised by reason of the 
dispossession of the tenant, is entitled to obtain recovery of possession under 
this section.^ 

The Allahabad view is followed by the Patna High Court, ^ 

48. Oudh view. — In Oudh it has been held that dispossession of tenant 
by a trespasser is the dispossession of his landlord and entitles the landlord to 
maintain an action under this section. But a mere attornment by a tenant in 
actual possession to another person coupled with a refusal to pay rent to the 
proprietor does not amount to the dispossession within the scope of this 
section. 3 

49, Sind view. — The Sind Court also hold that the dispossession of the 
tenant entitles the landlord to bring a suit for possession under this section.^ 

50. Burma view. — In Burma it has been held that ordinarily a land- 
lord cannot bring a suit for possession under this section. But where the dis- 
possession took place in the interval between the relinquishment of one tenant 
and the entry of another tenant the landlord can bring such a suit.-'’ 

51, Nagpur view. — In Nagpur it seems to be well settled that when a 
tenant has been ousted by a person other than his landlord the landlord is com- 
petent to file a suit for actual possession under this section impleading the dis- 
possessed tenant as co-plaintiff.® It has been held that the possession of the 
village share is correlated to the possession of sir and khudkasht lands and that 
a landlord must be deemed to be dispossessed from the share when he or his 
tenant is dispossessed from sir and khudkasht. ^ 

1. Shyama Charan Ghosh v. Mohd. Ali, 3 3. Nihalsing v. Raghuraj, 32 I.C. 202 : 

I.C. 466 ; 10 A.L.J. 291 : 6 A.LJ. 697; 18 O.C. 353 : 3 O.L.J. 588. 

Jadimath Singh v. Biswanath Singh, 4. Shahibrakhio v. Jumraomal. 12 I. C. 

1950 A.W.R. 242 : 1950 A.L.J. 288. 190: 5 S.L.R. 42. 

2. See Sailesh Kumar v. Rama Devi, A.l.R, 5. San Hlaw Baw v. Hlaw Baw, 37 I. C* 

1962 Pat, 339 : 1952 Bh. L.R. (Pat.) 203; 20 : 9 Bur. L.T, 173. 

Sita Ram v. Ram Lai , I. L.R. 18 All. 6. Bhojraj v, Sheshrao, I.L.R. (1948) Nag 

440 (F.B.) foil. : Ratanlal Ghelabhat v. 422 : 1948 N.L.J. 337. 

Amar Singh Rupsang, I.L.R. 53 Bom 7. Ibid. 

773 not foil. 
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• y®"’- — So far as Bombay High Court is concerned the law 

IS well settled. According to the High Court where a trespasser wrongfuny 
takes possession of land which has been let out to a tenant, in denial of the 
landlord s title, there is an injury to the reversion and the landlord can institute 
a suit tor possession in his own name under this section.^ 


In a surt under Sec. 6 (new) the decree must either dismiss the suit or order 
the plaintiff to be put into possession by the defendant, such decree being based 
on previous possession and dispossession merely and not on title. In this con- 
nexion reference may be made to Daw Po v. U.Po Hmyin,^ wherein Dunklev J 
said; 


The plaint in such a suit must aver previous possession and 
dispossession by the defendants otherwise than in due course of law 
within six months of the suit being brought, and should arr notWng 
CISC, And the only prAysr in such a suit CAn bs a prAysr for the recovery 
of possession. The decree must either dismiss the suit or order the 
plaintiffs to be put into possession by the defendant, such decree being 
based on previous possession and dispossession merely and not on title.” 

From the definition of the word “decree” given in Sec. 2 (2), C.P.C., it is plain 

that when a suit is dismissed on merits decree must follow. In dismissing the 

suit the Court gives a decision which is complete and final as regards that 
Court.3 * 


The object of this enactment is to provide a summary and speedy reraed y 
for the recovery of possession of property to a person dispossessed without 
ms consent and otherwise than through a process of law. In fact, this legisla- 
tion discourages people to take law in their own hands. A person claimiug 
certain property must get its possession either with consent of the person in pos- 
session or by other legal means. The question of the title in such a case is 
irrelevant, but the Court is to look to the possession at the time the person js 
dipossessed without his consent and by illegal means. In Govind Ram Janana 
Das V, Mst, Mewa^^ the i rial Court has found that the tenant of the plaintiff was 
m actual physical possession of the suit land at the time he was forcibly dispo- 
ssessed by the defendant. The question for determination, therefore, is whethet 
possession of the tenant can be considered to be the possession of his landlorft 
the plaintiff. It cannot be doubted that the plaintiff was in possession of tht 
suit land through his tenants; in other words, he was not in actual physical pos- 
session of the land but as in its constructive possession. The word “used” in 
Sec. 6 is “dispossessed”. There is nothing in this section to show that the pos- 
session is confined only to actual physical possession. 

A suit is competent by the landlord, even if he is not in actual physical 
possession of the land but in its possession through a tenant at the time of illegal 
dispossession. This conclusion is further strengthened by the words “he or any 
I^rson claiming through him may, by suit, recover possession thereof” used in 
the section. The language of this section, therefore, clearly indicates that 
besides the person dispossessed, any person claiming through him can seek 
his remedy provided in this section for the recovery of possession. It neaessarily 
follows that the person seeking relief under Sec. 9 need not himself be in actual 
physical possession of the property. A contrary view to this will defeat the 


1. Ratan Lai v. Amar. Singh, A.I.R. 1929 
Bom. 467 at pp. 467-68 : 122 I.C. 54; 
31 Bom. L.R. 1042: I.L.R. 53 Bom. 773. 

2. A.I.R, 1940 Rang 91. 


3. Walaiti Ram p. Govind Ram, A..I.R. 
1954 Punj, 45 at pp. 45-46. 

4. A.I.R. 1953 Pepsu 188. 



126 


SPECIFIC RELIEF ACT. 1963 [S. 6— Syn. No 52j 


aims and objects of this enactment. Supposing a landlord is incompetent to 
sue and his tenant who is dispossessed refuses to institute a suit, the landlord 
would be put in a very awkward situation and would be forced to file a regular 
suit. In such a case a wrongdoer wilt naturally be placed in an advantageous 
position. To accept this position it would be putting a premium on a wrong 
act of trespasser. This position is not contemplated by the relevant legislation. 
On the other hand, this section provides for a speedy and summary remedy to 
recover possession taken away by unlawful means. The object of the legislation, 
besides this is to place the parties in their original position. Trespasser, if he 
so likes, can bring a regular suit to prove his title. A contrary construction 
would result in protracted litigation for person ousted from lawful possession 
by unlawful means on the part of a trespasser. 


It is no doubt true that there is conflict of authorities as to whether a 
andlord can bring a suit for possession under this section when his tenant has 
been dispossessed , but the weight of authorities is in favour of competency of 
such a suit. A similar question came for consideration before a Bench of the 
Patna High Court and the learned Judges took the view that the landlord could 
nstitute the suit when his tenant was dispossessed. 


In Sailesh Kumar v. Rama Devi, ‘it was held: 

Where a tenant is possessed by a trespasser, his landlord can 
maintain a suit under Sec. 9 (o!d) against the trespasser for possession 
even wlien at the date of dispossession the property is in occupation of 
the tenant entitled to its exclusive use.” 

Judges followed the decisions given in Jadunath Singh v. Bishuncith 
Singhy Ratanlal Ghelabhai v, Amarsingh Rupsinghy^ and dissented from a judge- 
ment in Veeraswami w . VenkatachalaA Sita Ramv. Ram distinguished. 

During the course of judgment, the learned Judges observed: 


In support of his contention, he placed reliance on the case of 
Sita Ram y. Ram Lal,^ and Veeraswami v. Venkatachala.'^ It is sufficient 
^ Allahabad case was not one under Sec, 9 (old), Specific 

Reliet Act, and it is beside the point in issue before us. The Madras 
case, however, supports the contention. That case is a single Judge 

case and it appears that in Madras High Court there are conflicting 
decisions on this point.” 


Same view of the law is taken ’m Jadunath Singh v. Bishunath Singh,^ In Veera- 
sMami y, enkatachala, * a contrary view is taken. As already observed by the 
learned Judges in the Patna case, decision of the Madras High Court on this 
point are conflicting. Held that the suit by landlord under Sec. 6 (new) of the Act 
IS competent when his tenant has been dispossessed without his consent and 

^o^***^ dismissed the suit on the 
ground being m possession was not competent to institute 

A^t tl!’ ^ institute such a suit under Sec. 6 ( lew) of the 

Act, the finding of the Trial Court to the contrary deprives him of his right to 

relief provided by Sec. 9 (old) of the Act and the Trial Court thus failed to 
exercise jurisdiction which it ought to have exercised. Courts are competent to 


1. A.I.R. 1952 Pat. 339 . 

2. I.L.R. (1951)2 All. 15 ; i950A.L.J. 288. 

3. A.I.R. 1929 Bom. 467. 

4. A.I.R. 1926 Mad. 18. 

5. l.L.R. 18 AH. 440 (F.B.). 


6. Ibid. 

7. A.I.R. 1926 Mad, 18. 

8. 1950 A.L.J, 288:I.L.R. (1951) 2 AH. 16. 

9. A.I.R. 1926 Mad. 18, 
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interfere in such circumstances. Section 6 (new) itself shuts out the remedv hv 
way of appeal or review. If the intention of the Legislature was to shut om « 

S?nSd 7ut?h/? • specifically 

view expressed by the majority of the High Courts 
decisions Of the Madras High Court that a landlord lould sue 

he dispossession of his tenant is the correct view. Otherwise there will be 
grave injustice to the landlord in some cases. ’ ^ 

exclusive occupation of immoveable property is given to a tenant 
and the tenant is dispossessed by a stranger, the proper remedy is for the tenlnt 
to file a suit for possession, but the landlord, if he desires to sue immediately 
on the possessory right, can sue in the name of the tenant and further for an 

^ reversion, the landlord can sue in his own name.^ Even assuming 
the landlord cannot sue alone, the Court can pass a decree for ejectment in such 

a case where the tenant has been impleaded as a defendant and all the parties 
interested in the land are, therefore, the Court,^ ^ 


.u Ghejabhai v. Amarsingh Rupsing* the learned Judges of 

the High Court of Bombay pointed out that even when exclusive occupation 
ot immoveable property is given to the tenant, who is subsequently dispossessed 
It IS open to the landlord to bring a suit in his own name under Sec. 6 (niw) of 

the Specific Relief Act. While referring to the provisions of Sec. 6 of the Sped- 
fic Relief Act, 1963, it was observed; 


**There is nothing in this section to show that possession is confined 
to actua physical possession. In the case of a landlord and tenant 
the landlord is m possession through his tenant, and, as pointed out 
rirjivandas Madhavadas v, Mohamed Aii Khan/^ the proper remedy 
where exclusive occupation of immoveable property is given to a 

tenant to file a suit for possession but the landlord 
It He desires to sue immediately on the possessory right, can sue in the 

name of the tenant and further for an injury to the reversion, the land^ 
lord can sue in his own name. ’* 


Budansaheb, it seems Kashimsaheb Gavas being only an agent and not a tenant 

U was fuUy TOm^tent for the plaintiff in this case to bring a suit under Sec. 9 (now 
Sec. 6) of the Specific Relief Act, in his own name.’ ^ 


wofent— The phrase “without his consent” means 
TOntrary to the wishes of the person dispossessed. Thus where a person him- 

j. ^ ^ ‘ nothet into possession, but the latter subsequently acts in a way in- 

intention to interfere with the former’s right and ownership, a suit 
under the present section will not be competent ® 


1, Gobind Ram Jamna Dass v. Mewa, 
A.I.R. 1953 Pepsu 188 at pp. 189-90 ■ 
IX.R. ( 1 952) Patiala 679. 

2, Ratan Lai v. Amar Singh, A.I.R. 1929 
Bom. 467 at pp. 467-68: 122 I.C. 54; 
31 Bom. L.R. 1042 : I.L.R. 53 Bom. 773. 

3, Ibm^ 


4. I.L.R. 53 Bom. 773 : A.I.R. 1929 Bom 

467. 

5. I.L.R. 5 Bom. 208. 

6. A.I.R. 1959 Mys. 127. 

7. Ibid, at pp. 128-29, 

8. Baldoo Das v. Magniram, 29 A.W.N. 7, 
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54. Otherwise than in due course of law. —The words “otherwise th'n 
in due course of law” are not synonymous with the word “illegally”. The 
phrase means in the regular, normal process and effect of the law, operating 
on a matter which has been laid before Court, civil or criminal, for adjudication. 
It would ordinarily exclude self-help.^ To read the words due course of law 
as merely equivalent to the word “legally” is to deprive them of a force or of 
a significance which they carry on their very face. For, a thing which is perfectly 
legal, may still be by no means a thing done in due course of lawj to enable 
this phrase to be predicated of it, it is essential, speaking generally, that thing 
should have been submitted to the consideration and pronouncement of the 
law, and the due course of law means, regular normal process and effect of law 
operating on a matter which has been laid before it for an adjudication. That 
is the primary and natural meaning of the phrase, though it may be applied in 
a derived or a secondary sense to other proceedings held under the direct autho- 
rity of the law; in this sense it may be said for instance that revenue or taxes are 
collected in due course of law. But this latter use of the expression has cleany 
no bearing upon the words in the particular context in which they occur in the 
present Sec. 6 ; there they must be read in their primary sense as referring to the 
process and operation of the law invoked by the ordinary method of civil suits. 
As pointed out in Moore v. Monoranjctn, the Honourable Judges in the above- 
noted Bombay case did not intend to use “civil” in contradistinction for “criminal 
proceeding” and a matter may be said to have happened in due course of law, 
if it be the result and operation of the law invoked by the ordinary method of 
any judicial proceeding. Though landlord is entitled to possession of his 
land from his tenant after the expiry of the period of tenancy, yet if the tenant 
holds over he may not ^dispossess him of his own authority. If he does so^ it is 
competent to the tenant to sue the landlord for possession under this section. 
In India the common law right of the re-entry by the landlord does not exist, 
and even where the landlord has obtained possession of the prermses after the 
tenancy has been validly terminated it is open to the tenant to institute a suit 
within six months of dispossession under Sec. 6 of the Specific Relief Act, 1963. 
Where the tenancy has not terminated or where on account of certain circum- 
stances it is not open to the landlord to terminate the tenancy there is no 
reason why he should be allowed to dispossession his tenant without having 
recourse to law and then to retain possession which he could not obtain through 
a court of law. In the present case, though the tenancy is a monthly tenancy, 
it has not been terminated. Apart from the provisions of the Bombay Rent 
(War Restrictions) Act a monthly tenancy can be terminated only in the manner 
prescribed under Sec. 108 of the Transfer of Property Act which applies to Sind. 
In Secretary of State v. Dinshaw Navrojif^ no notice to terminate the tenancy has 
been given by the landlord. There is no express or implied surrender of the 
tenancy and the non-payment of rent, if any, is due to the landlord having dis- 
turbed the possession of the tenant which undoubtedly gives the tenant a right 
to suspend payment of the rent. The effect of the Bombay Rent (War Restrict- 
ions) Act, 1918, is however to convert this monthly tenancy into a statutory 
tenancy and to empower the Court to grant relief to the landlord only under 


I. Jogendra Chandra Das v. Birendra Lai 
Das, A.I.R. 1935 Cal. 454 at p. 455: 
56 l.C. 924 : 61 C.L.J. 307: 39 C.W.N. 
394; Rudrappa V. NarsinghRao, 1X.R.29 
Bom. 213 : 7 Bom. L.R. 12 ; Moore v. 
Monoranjan, 12 C.W.N. 696 : 7 C.L.J. 
547. 


2. Rudrappa v. Narsing Rao, I.L.R. 29 
Bom, 213 : 7 Bom. L.R. 12. 

3. 12 C.W.N. 696 : 7 C.L.J. 647. 

4. Rudrappa v. Narsingh Rao, 

Supra 

5. Ibid. 

6. A.I.R. 1925 Sind. 275. 
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ccrtsin specified circumstHnces. The first defendant could not, therefore, have 
obtained possession by resort to Court even if he had given a month’s notice 
to the tenant to vacate the premises. 

Under the English law it has been held that a tenant can claim the bene^ 
j fit of the Increase of Rent and Mortgage Interest (Restriction) Act, 1920, which 
is a statute in pari materia with the Bombay Rent Act and can sue to eject the 
landlord who has obtained peaceful possession of the demised premises in exer- 
cise of his common law right of re-entry. ^ 

It would be defeating the objects of the Bombay Rent (War Restrictions) 
Act to allow the plaintiff to obtain lawful possession of the premises and to 
retain them. Tliis is a fit case for a decree for possession,^ It makes 
no manner of difference that the tenant is a tenant on sufferance.^ A reference 
to the undernoted cases will show that the expression “due course of law” was 
interpreted as being in contrast with the acting of one's own authority or acting 
without the intervention of the Court, If a tenant is dispossessed in execution of 
a decree against a landlord, it is not a dispossession otherwise than in due course 
of law.® Similarly, a dispossession in consequence of final order under Sec. 145 
(new), Cr.P.C., is in due course of law. Seizure by Sheriff of property specified in 
warrant but not coming within the description of the decree, '^dispossession of ten- 
ant by auction-purchaser under Order XXI, rule 95 and not rule 96, C.P.C.® and 
possession, taken by landlord after service of notice under Sec. 87, Bengal Tenancy 
Act,® are instances of dispossession in due course of law. Defendants started 
proceedings under Sec. 147 (new), Cr.P.C., claiminga right of way over certain land 
belonging to the plaintiff. During the pendency of the proceedings the plaintiff 
fenced the land. The proceedings subsequently terminated in favour of the 
defendant, the Court passing an order in terms of Sec. 147 (3) (new), Cr.P.C., 
prohibiting the plaintiff from interfering with the exercise of his right of way 
by the defendant over the land. But no mandatory order for removal of the 
fence was passed. The defendant, however, removed the fencing and began 
to exercise his right of way, whereupon plaintiff instituted a suit under this section. 

It was held that assuming the act of passing over the land is dispossession the defen™ 
dant’s acts in pulling down fence and exercising right of way were done in due 
course of law and a suit under Sec. 9 of the Specific Relief Act, 1877 (which 
corresponds to Sec. 6 of the present Act) was not competent. On the 
adjudication as insolvent of a Hindu father, some of the family properties 
were sold by the Official Receiver. There was obstruction in delivery and on 
the application of the Receiver and the sons, the Court ordered for the removal 
of the obstruction. Thereupon one of the sons filed a suit under the present 


1. See Remon v. City of London Real Pro- 
perty Co,, (1921) 1 K.B. 49 ; 89 
L.J. K.B. U05 : 123 L.T. 617 : 36 
T.L.R. 869 ; 18 L.G.R. 691; Cruse 
V, Terrell, (1922) 1 K.B, 664 : 91 
L.J.K.B. 499 : 20 L.G.R. 418 : 126 
L.T. 750 : 66 S.J. 365 : 38 T.L.R. 379. 

2. Secretary of State v. Dinshaw Navroji, 
A.I.R. 1925 Sind 275 at pp. 278-79. 

3. Tamiz-ud-din v. Ashrab All. I.L.R. 31 
Cal. 647 (F.B.) : 8 C.W.N. 446; Kuldeep 
Singh V. Gillanders Arbuthnot & Co., 
I.L.R. 26 Cal, 615; Sofacll Khan v. Woop- 
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123; 14 W.R. 41; 23 W. R. 383 ; 9 W.R. 
513; 7 C.W.N, 218; 11 W.R. 108. 
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537; also 9 W.R. 11. 

5. Kamini Sundari v. Sabed Sheikh, 14 
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6. Moore v. Monoranjan, 7 C.L. J. 547 :12 
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section for possession of a part of the house of which he complained he had 
been forcibly dispossessed by the Receiver. It was held that the son had not 
been dispossessd otherwise than in due course of law.^ The Civil Court has 
jurisdiction to try a suit where any person is dispossessed without his consent 
from immoveable property otherwise than in due course of law. The contention 
of the defendant is that the plaintiff was not dispossessed otherwise than in due 
course of law, but that he was dispossessed in due course of law by a Revenuel 
Court which held as that Court had jurisdiction to do as regards a gricultura 
land, that the plaintiff was the defendant’s sub-tenant. The learned Judge 
of the Trial Court has quoted certain rulings : Rudrappa v. Narsingrac^, and 
Rashanuliah v. Hajir Mahmud.^ What he has said on the authority of these 
two rulings: 


“The phrase means the regular normal process and effect of the 
law operating on a matter which has been laid before it for adjudica- 
tion. Thus it appears that even if a man is dispossessed through a 
law court, still that dispossession would not be in due course of law 
if the process employed was one that ought not to have been followed.” 


Following up these observations the ejectment of the plaintiff must be held 
to have been in due course of law. The process employed by the defendant was 
a correct one of suing in the Revenue Court for the ejectment of a sub-tenant. 
It was a regular normal process of a Revenue Court to order the ejectment of a 
sub-tenant from agricultural land. The Revenue Court had jurisdiction to adju- 
dicate upon the matter. It was pointed out that when both the defendant and 
the plaintiff equally broke the law forbidding mortgage of an occupancy hold- 
ing the defendant could not obtain possession without paying the mortgage 
charges of the plaintiff. That, however, is a point for the consideration of the 
Revenue Court. The authority of the Revenue Court thereby is not shaken in 
ejecting a sub-tenant. It is not as if the mortgages were valid ones and the 
Revenue Court would have no authority to brush aside valid mortgage transac- 
tions. 

Held, that no suit under Sec. 6 (new), Specific Relief Act, lay to the 
Munsif’s Court.^ It has, however, been held by the Calcutta High Court 
that a dispossession by legal process which ought not to have been applied is 
not a dispossession in due course of law.® Thus when an auction-purchaser 
on obtaining possession of immoveable property under Order XXI, rule 95, C.P. 
C., dispossesses the tenant of the judgment-debtor, the dispossession of the tenant 
is not in due course of law and he is entitled to bring a suit under this section.® 
So, also where an officer, authorized only to attach some properties dispossesses 
the person in possession, it amounts to a dispossession otherwise than in due 
course of law.'^ 


55. Partial dispassession. — A suit under this section would be com- 
petent whether the dispossession of the plaintiff is partial or from the whole of 


1. Subbarayudu v. Satyanandam, 143 I.C. 
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1951 Mys. 101 at p. 102 : 1951 D.L,R. 
(Mys.) 49. 



[S. 6— Syn. No. 56) SUIT BY PERSON DISPOSSESSED OF IMMOVEABLE PROPER! Y 131 


the property.”*^ Where the dispossession is of a part only he need not sue for 
the whole.2 


56. Any other title. — “Any other title” means any title other than mere 
anterior possession, e.g. ownership.^ In a suit under this section the Court can 
go into the question of possession within six months and not into the defendant’s 
title, whatever and how good it may be.'^ A plaintiff is entitled to a decree for 
possession no matter what title might be shown against him, and no matter how 
infirm might be his own title to possession, so long as he had actually held pos- 
session. The fact that the plaintiff, in addition to alleging and proving the facts 
which would entitle him to a decree under sub-section (1) of Sec. 6 (new) 
claims another title, e.g. as mortgagee would not disentitle him to decree 
undersub-section(l)of Sec. 6(new).^ If the suit is brought within the pres- 
cribed period, i.e. within six months from the date of dispossession, even the right- 
ful owner is precluded from showing his title to the land,*^’ It is no answer to a 
suit for possession under Sec. 6 of the Specific Relief Act (which corres- 
ponds to Sec. 9 of the old Act of 1877) brought against a mortgagor by mortgagee 
who has been forcibly dispossessed by the mortgagor to allege that the mortgage 
and possession under it were obtained by the fraud of the mortgagee (the mort- 
gagor’s proper remedy being by wav of a suit to set aside the mortgage and 
recover possession), '' or that the mortgage is in contravention ot law.*^ or by a tenant 
against the landlord that the tenant washolding over at the date of oispossession.' 
In any event, but subject of course to any plea that may he taken on the ground 
of limitation, a suit for recovery of the money lies on the facts alleged against 
defendants Nos. 1, 2 and 3. on the other hand, a person who has contracted a 
usufructuarv mortcage over an occupancy holding, in contravention of the pio- 
“Lions of the law. will not receive the assistance of the courts in a suit for recovery 
of possession based upon title, such title being hypothesi invalid. The 
plaintiff, however, could undoubtedly have sued to be put back in possession 
under Sec. 9 (old) of the Specific Relief Act, without pleading her title at all. If the 
claim for recovery of possession is further pressed in the Trial Court, apart trom 
claim against defendants 1,2 and 3 for recovery of the money, that Court 
must consider whether it can allow or should allow, an amendment of the p am 
so as to deal with this suit as if it had been brought under the Specific Relief Act 
independently of any question of tide.^® 

In Dinkarsha v. Anantsha^^ where the Judicial Commissioner laid down 
that where a tenant has been ejected by a third party, the landlord is not compe- 
tent to bring a suit for possession under Sec. 6 (new) of the Specific Relief Act. 
A p^usal of the judgment shows that the question of law involved therein 
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was doubtful, and that the learned Judge on the facts of that particular case 
held that the suit was not maintainable by the landlord. In Sonaton Shome 
V, Sheikh Helim^^ it was laid down that where the plaintiff was in constructive 
possession of a plot of land through his tenant, and the latter was dispossessed, 
the plaintiff has no right to bring a suit under Sec. 6 (new) of the Specific 
Relief Act. 

On the other hand, there is authority to the contrary. In Binduboshini 
Chaiidhurani v. Shrimati Janhavi Chaudhurani,^ it was held that in the case the 
ouster of a tenant in actual occupation of the land amounted to the ouster of the 
immediate landlord to whom rent was to be paid, and that Sec. 9 (old) of the Speci- 
fic Relief Act is not confined in its application to cases in which the plaintiff 
has been deprived of actual possession, A similar view was held in iVbiirt 
Das V. Kailash Chandra Dey,^ a case of a usufructuary mortgage in favour of the 
plaintiff. And in Akhil Chandra Dey v. Akhil Chandra Biswas^^ it was decided 
that the ouster of a tenant is an ouster of the landlord for which the landlord 
can sue under Sec, 6 (new) of the Specific Relief Act. The same view was 
maintained in Ratfmosabapathi Pillai v. Ramaswami Aiyar^^ in which the case of 
JagannathaCharry\,RamaRayer,^vi^s followed. The Oudh Judicial Commiss- 
ioner held the same view in Niha! Singh v. Raghur a j Bahadur Singh.’^ A mortgagee 
in possession through tenants is entitled to invoke the aid of Sec. 6 (new) 
of the Specific Relief Act on his tenants being ejected from possession by others.® 
Similarly, the pleas of agency,® partial dispossession,^ ° a magistrate’s award under 
Sec, 545,^ Mamlatdar’s decree,’ ^ are not available to defendant in a suit 
under this section. Though in a suit under this section the defendant cannot set 
up any defence of title still evidence of title may be admitted for the purpose 
of ascertaining the nature of possession,^® 


Where the defendants who after the death of the limited owner, would 
have been entitled to the property as reversioners of the last male holder or peace- 
fully dispossessed the alienee of the unlimited owner, the transfer in favour of 
the alienee being valid for the lifetime of the limited owner but voidable at the 
option of the reversioner after the death of the limited owner, could the alienee 
claim in a suit to be put back in possession. This quaere was answ'ered by V. 
Bhargava, J., in P.Anant Bahadur Singh v. Astha Bhuja Bux Singh}^^ in the following 
words. It is clear that the defendants who are the reversioners exercised their 
right of repudiating the transfer after death of Smt. Dhiraj Kumari by dispossessing 
the plaintiff. This act of theirs amounted to a repudiation of that transfer. 
They had an alternative remedy of giving effect to this repudiation by bringing 
a suit against the plaintiff. The fact they had such a right to bring a suit did 
not, however, bar their exercising the right without the intervention of any Court 
provided of course that they could do so without committing any criminal offence. 

the present case the defendants did dispossess the plaintiff peacefully. Now 
that the rightful owners are in possession, the plaintiff who has no title to the 
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property cannnot obtain the aid of Court to dispossess the rightful owner ” 
The learned Judge relied upon the following passage from the decision of the Privy 
Council m Bijoy Gopal Mukerjee v. Krishna Mahesh Devi,^ for his support : 

“A Hindu widow is not a tenant for life but is owner of the 
husband’s property, subject to certain restrictions on alienation and. 
s'ubject to its devolving upon her husband’s heirs, upon her death. 
But she may alienate it subject to certain conditions being complied 
with. Her alienation is not, therefore, absolutely void, but it is prima 
Jade voidable at the option of the reversioner’s heir. He may think 
it fit to afiirm it or he may, at his pleasure, treat it as a nullity without 
the intervention of the Court, and he shows his election to do the latter 
by commencing an action to recover possession of the property.” He 
then concludes, “In the present case as I have said earlier the defendants 
showed the exercise of their right of election by dispossessing the 
plaintiff peacefully without the intervention of the Court. Once 
they did so, their possessions became rightful possession over hisproperty. 
The plaintiff had no title in the property , on the basis of mere possessory 
title he could not come to the Court against the rightful owners though 
he could have done so against all other persons, who had no title to the 
property.” 

57. Decree, nature of. — decree in a suit under this section should 
siinply award possession. An order allowing the plaintiff to remove the house 
built on the land by the defendant is beyond the jurisdiction of the Court. ^ 


This section comes into operation only for a limited purpose. It cannot be 
invoked unless the defendants have deprived the plaintiffs of actual physical 
possession. This section has nothing to do with questions of title. It is 
intended for the purpose of maintaining the possession of persons who are 
in actual physical possession of land and for discouraging persons from attempt- 
ing to take physical possession of land from another by force. All that the 
Court can do is to restore the plaintiffs to physical possession. It cannot direct 
the defendants to remove any structures which they have erected on the land or 
permit the plaintiffs to pull down the structures. In a suit under this section the 
question of the title of the respective parties is not adjudicated upon and, 
therefore, it would be wrong to pass any order regarding the structures on the 
land.® Nor can the Court direct the defendant to remove any structures which 
he has erected on the land and fill up excavation made by him or direct him 
to pay to the plaintiff the cost of removing such structures and filling up 
excavations.^ But the jurisdiction of the Court under this section is not ousted 
simply because the trespasser has erected a house on the land.® A claim for 
damages should neither be included nor decreed in a claim for recovery of 
possession under this section, as a claim for damages necessarily puts in issue 
the plaintiffs title. A decree for possession under Sec. 6 of the Specific Relief 
Act, 1963 and for damages is a bad decree liable to ^ set aside in its entirety 
in as much as it cannot be split up into two portions, i.e. (1) a valid decree 
for possession under Sec. 6 of the Act, (2) a bad decree for damages. In 
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damages. In such a case an appeal shall lie from the whole decree and not from 
the part of it.^ 

In a case a claim for mesne profits was joined with a claim for possession 
under Sec. 6 (new) of the Specific Relief Act. The suit was decreed in favour 
of the respondents both for possession q,nd for Rs. 400 in respect of mesne 
profits but the decree as to mesne profit was set aside in the appeal. 

A claim for mesne profits cannot be joined with a claim under Sec. 6 (new).^ 
Likewise a claim for mesne profits is out of the scope of this section and 
cannot be decreed. The reason is that a decree for mesne profits cannot be passed 
if the defendant has a title in him and the question of title is beyond the scope 
of the section.*" The mere fact that mesne profits cannot be recovered in a suit 
under this section cannot prevent the Court from passing a decree granting 
restorative possession.'^ Where decree for possession as well as for mesne profits is 
passed, only so much of it as relates to possession will be allowed to stand. ^ 
Standing crops cannot by any stretch of imagination be described as mesne 
profits,^ 


Therefore if the person dispcjeejscd gets a decree for possession of his 
land, he is entitled to any crops growing thereon and he can cut them.’’ A plain- 
tiff obtained a decree for possession of lands with crops standing on them under 
the present section. Before the execution of the decree the defendant removed 
the crops. The plaintiff filed a suit for the recovery of the price of the crops. 
The defendant denied his title to the land. It was held that the defendant could 
not by cutting and removing the crops nullify the decree and was liable for the 
price of the crops.® 


58. Effect of decree, — A decree in a suit under this section shifts the 
onus of proving title to the defeated party when he subsequently brings a suit 
in ejectment.® “A decree under Sec. 6 (new") is final to the extent to which 
it goes and the effect of it is, rightly or wrongly, to put the plaintiff in possession 
and to put upon the defendant, in any proceedings which he took, the burden 
of proving his title. Where execution of a decree obtained under this section 
is stayed pending a suit by the defendant for declaration of title and confirmation 
of possession, the burden lies on the plaintiff to establish his right to present 
possession. So the effect is the same whether the decree under this section is 
executed or its execution is stayed pending a regular suit by the defendant.^^ A^ain 
a decree under this section is a prima facie evidence of title to the land even against 
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a Stranger, for a decree under this section establishes possession and is evidence 
of title.^ The decree which directs that the plaintiif be put into possession is 
certainly evidence of his possession and of his right to possession apart from any 
question of title against the defendant. It is also some evidence but not con- 
clusive evidence of his possession prior to the decree as that was a matter in 
issue and which had to be determined in suit.^ A decree under this section is 
a decree for possession within the scope of Order XXI, rule 97, C.P.C.^ 

A person against whom an order is made under this section can sue for 
a declaration of title and for restraining the opposite-party from interfering 
with his possession.** The object of this section is to discourage people from 
taking the law into their own hands, however good their title may be.^ It pro- 
vides “a summary and speedy remedy through the medium of the Civil Court 
for the restoration of possession to a party dispossessed by another, leaving 
them to fight out the question of their respective titles if they are so advised.”*^ 
An order of dec e^* nassed under that section is not open lo appeal or to a vieu 
at the instance of the defeated party; and the section expr''ssly provides that 
nothing contained therein shall bar any person from suiug to establish his title 
to such property, and to recover possession thereof. It was, therefore, compe- 
tent to the respondent to institute this suit to establish his title to the lands 
in dispute; and being in possession thereof, the only further relief which he could 
seek was an injunction to restrain the appellant from disturbing his possession.'^ 

In the case of Jwala v, Ganga Prasad,^ it was held by the Bench of the 
Allahabad High Court that when a suit under Sec. 6 (new), Specific Relief 
Act, is decreed; the remedy of the defendant lies not in revision but in the insti- 
tution of a suit for a declaration of the defendant’s title and for possession, and 
a similar view was taken in the case of Ram Kishan Das v. Jai Kishan Das^^^ 
where the plaintiff’s suit had been dismissed by the Trial Court.^^ 

It is settled law that a person against whom an order under Sec. 9, Speci- 
fic Relief Act (which corresponds to Sec. 6 of the present Act) is made may 
sue for a declaration of title and for restraining the opposite-party from inter- 
fering with his possession. 

A decree under this section affords a cause of action to the rightful owner 
who has regained possession without the help of law but has been evicted in execu- 
tion of such decree. The weight to be attached to a decree under this section 
depends upon the nature of the summary enquiry which preceded 

59. Admissibility of the judgment. — A judgment in a case under Sec. 6 
(new) of the Specific Relief Act, is not admissible under Sec. 41, or under Sec. 
42 of the Indian Evidence Act. It is relevant only under Sec. 13 and Secs. 40 
and 43 of the Evidence Act, that is to say, as evidence of a transaction or 
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instance where the right to possession was claimed or disputed and also as evidence 
to show that there was such a judgment, decree or order or to found a further 
claim to determine whether cognizance should or should not be taken of a 
suit.^ 


60. Res judicata. — Having regaru to the summary chaiacter of the pro- 
xeJings under Sec. 6 of the Specific Relief Act, 1963 and the fact that in the 
Very section itself it i^ stated, that nothing stated therein should bar any person 
from suing to establish his title and recover possession in the said proceedings, 
it is eviaent that the Lv gislature did not intenu to give the proceedings the charac- 
ter of finality which is essential to inv.,st the decision with a character which 
will make it operative as The section does not in any way contem- 

plate an enquiry into title. When trying suits under this section the Court must 
strictly confine itself to evidence o; possession and possession only. Questions 
of title arc not to be agitated.^ Since an enquiry into question of title is not within 
the scope of the section, even if a court decides the question of title when the suit 
expressly purports to be one under Sec. 6 (new) the decision of the question 
of title does not operate as res judicata,^ But a decree under this section will be 
final so far as it goes.^ In other words, a decision under this section will be res 
judicata on the poirit whether the plaintiff was dispossessed within six months 
of the suit.^l In considering to what extent if at all the decision in the possessory 
suit is admissible, one has to distinguish between the judgment or decree in the 
said suit and the findings on the issues on which it is based. So far as the decree 
is concerned, it is admissible only if it is relevant under some particular section 
or other of the Evidence Act. As a rule , judgments, orders or decrees are admissi- 
ble if they are admissible under the provisions of Secs. 13, 40, 41, 42 or 43 of the 
Evidence Act. So far as a judgment in a case under Sec. 6 (new) of the 
Specific Relief Act is concerned it does not come under Sec. 41, nor under, Sec. 
42, and it is relevant only under Sec. 13 and Secs. 40 and 43, that is to say, as evi- 
dence of a transaction or instance where the right to possession was claimed or 
disputed, and also as evidence to show that there was such a judgment or decree, 
or in order either to found a further claim or to determine whether cognizance 
should or should not be taken of a suit or whether a trial should or should not 
be held.*^ A decree for possession under this section in a suit beyond the pecu- 
niary limits of that Court s jurisdiction is not res judicata but is at the same time 
some evidence of dispossession by the defendants in a subsequent suit against 
the same defendant to recover the mesne profits.® Where a suit has been brought 
under the present section, a subsequent suit for mesne profits is not barred either 
under Order. II, rule 2, C.P.C. or by the rule of res judicata,^ Similarly, where 
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during the pendency of a suit filed under this section, the plaintiff files a second 
suit asking for cancellation of a deed of gift under which the defendant claims 
title, the second suit is not hit by Order II, rule 2, C.P.C.^ A suit for damages 
also is maintainable after dismissal of a suit for possession under this section.^' 

61. Possessory suit. — In a suit under Sec. 6 (old Sec. 9) , Specific Relief 
Act, all that a plaintiff need allege and prove in his previous possession and 
dispossession within six months and if he does that he will succeed as against 
even the true owner as it is not permissible to the defendant to set up his 
title. The question has arisen and not infrequently whether a person who does 
not come in under Sec. 6 (new ) of the Specific Relief Act within six months 
can succeed on the basis of his possessory title. Of course, if the defendant has 
better title he cannot succeed and there can be no two opinions about it.^ 

Where a Mohammedan widow on the death of her husband retained posses- 
sion over her husband’s properties in lieu of her dower debt during her lifetime 
and after her death defendants entered into the possession of those properties 
in assertion of their own rights as heirs of the husband, the plaintiff as the sis- 
ter of the deceased widow after more than six months of the death of the widow 
brought a suit for possession as her sole heir, it was held that the plaintiff could 
not succeed in her suit because her suit was not a suit to enforce the right of a 
possessory title-holder but the suit was in the nature of a right claimed by her to 
possess property as of right and such a suit could not be deemed to be a suit 
for the enforcement of a right enforceable under Sec. 6 (new) of the Specific 
Relief Act as it would be barred by limitation and if there was any right of the 
plaintiff it was unenforceable in law.^ 

As against a trespasser there is conflict of opinion. According to Allahabad, 
Bombay, Burma, Madras, Lahore, Na^ur, Oudh, Patna and Sind Courts® 
if a person is in possession of land even without title thereto he cannot be success- 
fully turned out by another who also has no title and if such a thing should happen 
the person first in possession is entitled to be put again in possession even if he 
should fail to prove that he had a title to the land. 
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According to the principle of English law which has been recognized in Indian 
courts, possession is a good title against any one, who cannot show a better. 
Even a wrongful possessor has rights of an owner against all persons except the 
true owner and the earlier possessor. He is entitled to retain his possession 
uninterrupted and recover the same if dispossessed by any other trespasser. 

The idea underlying this principle is two-fold. Firstly^ force and traud can- 
not be allowed to determine all disputes between persons who cannot show 
unimpeachable title to the property as a true owner and secondly^ as acquisition 
of title by operation of law is a lawful mode of acquiring title, person in peace- 
ful possession should be allowed to maintain the same against all but the true 
owner or his representative-in-interest and be protected from any invasion on 
and interruption in possession which may arrest the process of development 
of his title into an indefeasible right through the influence of time. 

That is the reason, why the law has recognized the possessory ownership 
as distinct from proprietary ownership and made it heritable and transferable. 

In Govindbhai v. Dayabhai,^ the observation of their Lordships seems to 
support the argument advanced, that a person whose title has been disproved 
by the defendant cannot succeed in his suit for ejectment merely on the basis of 
his lost possession. The facts of the said case were different from the present 
one for therein it was found that the defendants were not mere tres- 
passers and that the plaintiff’s previous possession was not satisfactorily estab- 
lished. There can be no two opinions that the plaintiff, under these circumstances, 
had to establish both his title and possession within time. But the learned 
Judges in making the above observation have not limited the scope of the prin- 
ciple enunciated to such circumstances alone and have extended to all ejectment 
cases where the defendant could disprove the title of the plaintiff though he 
himself may not have a better. This view in its ultimate analysis amounts to a 
denial of the principle that possession can be a foundation for a right to posses- 
sion. In this way, it differs from what may be said to be the uniform view of the 
majority of High Courts in India. The High Courts of Aliahabad, Burma, Madras, 
Lahore, Nagpur, Oudh, Patna and Sind are of the view that the person who got 
possession by force cannot retain the same against his opponent unless he proves 
a better title.® 
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This view appears to be based upon the principle that possession being 
the root of title, every possession must create a title, which as against the subse- 
quent intruaers has all the -incidents and advantages of a true title. 

The Calcutta High Court, however, seems to favour the view that posses- 
sory title cannot be recognized unless peaceful possession is sufficiently long.^ 
This view seems to be be somewhat different from the one expressed in Satischandra 
V. Madanmohan,^ where the learned .fudge has referred to the Privy Council 
case of J.P.Wise v. Ameerumissa Khatoon,^ It has consistently held the view 
that if a trespasser is dispossessed by another trespasser, the person dispossessed 
can on the basis of his prior possession recover the same.^ 

It is obvious, therefore, that unless the defendant establishes better title he 
cannot successfully maintain his possession against the plaintiff who has been 
dispossessed by him. The plaintiff in this case is not an intruder. He got on 
the property without force or fraud with the free consent of the true owner, 
raised construction at a considerable outlay after vindicating his right in the muni- 
cipality and remained in peaceable possession for a period of ten years or more. 

Want of a registered deed may render his proprietary title to the land 
somewhat defective as against the true owner, but the possession given in pursu- 
ance of sale transaction cannot be violated even by the true owner, especially when 
the true owner never disputed his right in the municipal proceedings and allowed 
the malgi to come up. Even if the owner sued for possession, the plaintiff 
might successfully resist the suit under the provisions of Sec, 53-A of the Trans- 
fer of Property Act, if he can avail of the same. When the right to remain on the 
property can thus be defended against the true owner, a mere trespasser by sho.w 
of force cannot defeat such a right. At any rate, whatever the alleged defect 
the title to the land, proprietary interest of the plaintiff in the suit malgi is proved 
beyond dispute. By no show of reason, the defendant can retain his possession 
against the true owner. The Court below has rightly decreed the claim of the 
plaintiff. The appeal is, therefore, dismissed with costs.® Again in State of 
Patiala and E.P* States Unions Patiala v. Mahendra Singh Nath Singh f it was 
stated : “It may be that the respondent had no legal right to stay on the land in 
question but the general purpose of the law is that regardless of actual condition 
of the title to the right of possession the party actually in peaceable and quiet 
possession shall not be turned out by strong hand, violence or terror. Our 
attention has not been invited to any provision of law which empowers a State 
Government by force or show of force to evict a person who is in actual posses- 
sion of immoveable property. If the State Government is of the opinion 
that the State had superior title or the better right to possession it was open to 
them to bring an appropriate action against him and to secure his eviction in 
accordance with the provisions of law. They had no power, however, to take 
the law in their own hands and to order eviction of the petitioner.” 

In a later Bombay case, however, a discordant note has been struck 
and it has been held that when a person who has lost possession sues to recover 
it, he cannot rest upon his prior possession alone, unless it was such as to amount 
' to prima facie evidence of title, for both title and possession have to be proved 
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in such a case.^ On the other hand, so far as the Calcutta High Court is concerned 
it is well settled that mere previous possession will not entitle a plaintiff to a decree 
for recovery of property except in suit under Sec. 6 (new), Specific Relief 
Act, For the plaintiff to succeed he should allege and prove his title, at le^st 
possessory title; that is, possession for 12 years. ^ The distinction between the two 
conflicting views is well explained by an illustration given by Pollock and Mulla: 

alleging that he had been in quiet and undisturbed possession of certain land 
for one year and six months and that he was forcibly ousted from possession by 
B , who never had any title to the land at all, sues B eight months after the date 
of dispossession for possession. A has no title to land at all, but it is proved that 
he had been in possession as alleged, B also has no title of any kind to the land. 
Is A entitled to a^ decree 7 According to Bombay, Allahabad and !M^adras decision 
he is , . . .According to the Calcutta High Court /i*s possession being for a 
period less than 12 years, he is not entitled to possession, though B has no title.’* 
The majority of High Courts proceed upon the principle of the English law, 
also recognized in India that possession is a good title against all but the true 
owner and entitles the possessor to maintain a suit for eject m ent against any other 
person than such owner who dispossesses,® The defendants being mere tres- 
passers, if the plaintiff can prove that she is holding any property of Mool Singh, 
she will be legally entitled to claim a declaration to that extent. The law on the 
subject is contained in Istticiil Ariff v, Jifohd. Ghous^^ Gongo Rcim v. S€CT€tcify of 
State Hanmmtrao v. Secretary of State f and Ayyapparaju v. Secretary of State. 
\n Isifiail Ariff V . Mohd. Ghous,^ the cause of bringing, the suit was stated in the 
plaint to be that all the tenants of the property had attorned to the plaintiff and 
paid rent to him except four who, at the instigation of the defendant, had refused 
to recognize the plaintiff s title, and alleged in collusion with him that the land 
had been dedicated to religious and charitable purposes, and the plaint prayed 
for a declaration that the plaintiff was the sole and absolute owner of the land 
and that the defendant had no sort of right, title or interest therein, and for an 
injunction and damages. The plaintiff in that case had received possession and 
had It when the suit was brought. Their Lordships of the Privy Council held that 
lawful possession of land was sufficient evidence of right as owner, as against 
a person who has no title whatever and who was mere trespasser, and conse- 
quently the former could obtain a declaratory decree, and an injunction restrain- 
ing the wrong-doer. 

Iw Ganga Ram v. Secretary of State,^ the plaintiff who was in possession 
of certain land had sued for a declaration that the defendant had no title to it 
and that it belonged to him. At the trial both plaintiff and the defendant failed 
to prove any title to the land, but the plaintiff proved that he had been for ten 
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years in possession and had built a shed on it. It was held on the authority of 
the Privy Councd judgment referred to above that the plaintiff was lawfully 
entitled to possession of the land in suit and to the shed thereon. 

In Hanmantrao v. Secretary of State,^ Jenkins, C, J., and Ranade, J., held 
that the plaintiff’s possession, which was not shown to have wrongfully origina- 
ted, was good against the whole world except a person who could show better 
title, that the burden to prove such title lay upon the defendant and that as he 
had failed to prove it, the plaintiff were entitled to the declaration sued for. In 
Ayyapparaju v. Secretary of St'ite,^ it was remarked by Abdul Rahim, J. that a 
person in possession of land even though for less than 12 vears would, under 
Sec. 42 (old), Specific Relief Act, be entitled to a declaration that he was in law- 
ful possession as against a wrong-doer who interfered with his possession. It 
follows from the above analysis of the authorities that a person in possession is 
considered in law to have that legal character or right which is contemplated by 
Sec, 42 (old). Specific Relief Act, and can protect his possession through Court 
against a mere trespaser. Held that the plaintiff was competent to institute the 
suit, if she could show that she was in possession of the properties in suit at the 
time it was instituted. ^ The underlying idea of this rule seems to be that acquir- 
sition of title by operation of the law of limitation being a lawful mode of acquir- 
ing title, the person in peaceable possession is entitled to maintain such possession 
against all but the true owner, and therefore, a third party who has no better 
title than the person in possession has no right to invade upon the possession of 
the latter and interrupt or arrest his lawful acquisition of title by his continuing 
to remain in possession for the statutory period.^ According to the majoriy the 
interest of a person in possession is heritable and transferable. It is capable of 
being disposed of by deed or will or by execution sale.® Even a trespasser can 
exercise acts of ownership, except as against the rightful claimant.'^ Even accord- 
ing to the Calcutta view the possession is not altogether useless as it may furnish 
evidence of title. Consequently it has been held that if possession has been 
of a peaceful nature and for a long period of time it may under certain circum- 
stances give rise to an inference of title in the plaintiff as against a trespasser and 
entitle him to obtain a decree for recovery of possession against such a trespasser 
who has no right to possession whatsoever.^ 

In a Privy Council case — Jagdish Narain v. Nawab Said Ahmad/'^ there is an 
observation to this effect : 

“Plaintiffs were suing in ejectment, and they should only succeed on 
the strength of their own title.” 

62. Possession under a resumable grant from the Government, right to remain 
in possession only arises if the grant is not resumable. — Mere possession of the 
property, for however long a period it may be, will not clothe the possessor with 
any legal right if it is shown that the possession is under a grant from the State 
which is resumable. Such a long possession may give him a legal right to 
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protect his possession against third parties but as between the State and the grantee, 
possession of the grantee under a resumable grant cannot be said to confer any 
right on the grantee which would justify a claim for a writ under Art. 226 where 
the grant has been resumed. In dealing with this argument, their Lordships 
have assumed without deciding that though a suit under Sec. 6 (new) of the Specific 
Relief Act would have been incompetent against the appellant, a similar relief 
can be claimed by the respondents against the appellant under Art. 226. Even 
on that assumption, no right can be claimed by the respondents merely on the 
ground of their possession, unless their right to remain in possession is establi- 
shed against the appellant, and this can be done if the grant is held to be not 
returnable.^ 

63. Dispossession from the immoveable property — Suit for the declaration 
of title and recovery of possession after six months of dispossession when main- 
tainable. — If the person is dispossessed of immoveable property otherwise 
than in due course of law, he has a summary remedy under Sec. 6 (new) for 
recovery of possession notwithstanding any title. The sole point which has to be 
determined in such a suit is whether the plaintiff was in possession within six 
months prior to the suit and whether he was dispossessed by the defendant other- 
wise than in due course of law. Title is no defence in such a suit. When a 
person dispossessed of immoveable property by a person who has no title and 
who is a trespasser does not sue within six months for recovery of possession 
under Sec. 9 (old) can he bring a suit for recovery of his possession relying on his 
prior possession ? On this point the authorities are not uniform.® 

64. Decree for possession by a non-owner of the property. — In Maya Ram 
V, Sant Ram^^ the plaintiff wanted possession under the provisions of the Speci- 
fic Relief Act, and not under the ordinary law on the basis of a claimbased on 
title. When the suit was under Sec. 6, Specific Relief Act, 1963, such a relief 
could be granted. The mere fact that the plaintiff had referred to his claims of 
ownership in the plaint, shall not make a difference. That would be a matter of 
history not material or relevant for purposes of the suit under Sec. 6 (new). The 
plaintiff was claiming to be a tenant and wanted dispossession of a person 
having no title. 

The plaintiff was thus entitled to a decree for possession though he could 
later be ejected by the defendants or by the owner of the property by seeking 
remedy before a competent court. ^ 

65. Interference in revision by the High Court in exceptional circumstances 
in cases falling under the section — Dispossession without consent. — Interference 
in revision in cases under Sec. 6 (new) of the Specific Relief Act can be justified only 
in exceptional circumstances, e. g, when the suit is dismissed without trial under 
misapprehension of scope of Sec. 6 of the Act aforesaid,^ or where the balance of 
convenience in a case is not in favour of driving the plaintiff to a regular suit,® or 
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where the case of the applicant is clear*^ Interference in revision in a particular 
case would depend on the circumstances of that case. If the case is disposed 
of on an obvious misapprehension as to the legal position, the decision of the 
Lower Court may be interfered with even in a revision. But, ordinarily the High 
Court will not interfere in revision with an order under Sec. 6 (new) of the Specific 
Relief Act as there is the remedy by way of suit, 

66. Limits up to which a mere possessory title is recognized by the Indian 
law. — It might have been logical, perhaps even desirable to hold that Secs. 6 
and 38 of the Specific Relief Act and Sec. 145 (new) of the Criminal Procedure 
Code set the limits up to which a mere possessory title is recognized by the Indian 
law. Under Sec. 38, a person in possession can obtain protection against all 
invaders of his enjoyment,^ even if the invader be the true owner. If he is dis- 
possessed without his consent, otherwise than in due course of law, by anybody 
other than the Central Government or the State Government he can, under Sec, 
6, (new) by a suit brought within six months, recover possession even if it be that 
the dispossessor is the true o wner. If he can muster enough strength to make a 
breach of the peace likely, the Magistrate having jurisdiction will step in under 
Sec. 145 (new) of the Criminal Procedure Code to maintain his possession until 
eviction in due course of law, or to restore it to him if he has been forcibly and 
wrongfully dispossessed within the two months preceding. But these statutory 
provisions notwithstanding, the courts in India have all along adopted the rule 
of English law that “possession is a good title of right against any one who can- 
not show a better and that a wron^ul possessor has the right of an owner with 
respect to all persons except earlier possessors and except the true owner him- 
self”^. In the words of the Privy Council in Perry \ .Clissold;^ “a person in posses- 
sion of land in the assumed character of owner and exercising peaceably the 
ordinary rights of ownership has a perfectly good title against all the world but 
the rightful owner”.® 

It is well settled that possessory title is a good title in a person to be granted 
a decree for possession under Sec, 6 of the Specific Relief Act, 1963. In case 
of eviction of a tenant in possession, and right to remain in possession, such a 
right being a possessory right can certainly be adjudicated in a Civil Court.® 

67, Order under Sec. 145 (new), Cr. P. C. — Effect. — ^An order under Sec. 
145 (new), Cr. P. C., declaring a particular person to be entitled to retain posses- 
sion thereof until evicted therefrom, in due course of law, does not bar the oppo- 
site party from seeking relief under Sec. 6 (new), Specific Relief Act. It is 
a mistake to suppose that after such an order the aggrieved party’s only remedy 
is to institute a suit to have his title declared and possession given to him.'^ There 
is, however, some authority for the proposition that where in proceedings under 
Sec. 145 (new), Cr. P. C., an order for attachment under Sec. 146 of the Code is 
made a suit under Sec. 6 (new). Specific Relief Act, will not lie.® But where 
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the dispossession complained of by the plaintiff is subsequent to Sec. 145 pro- 
ceedings, as by attachment under Sec. 146 and putting the property in posses- 
sion of an officer, a suit for possession under Sec. 6 (new) is not barred.^ 

68. What court must record. — A suit under Sec. 9 (Sec. 6 of the new Act) 
of the Specific Relief Act is maintainable by a party against whom an order under 
Sec. 145, Cr. P. C., was passed.^ 

It is incumbent to record a categorical finding as to the date when the plain- 
tiffs were in possession, the date when they were dispossessed and whether the 
suit was filed within six months from the date of dispossession. Until these 
ingredients are proved, a suit under Sec, 9 (old) of the Specific Relief Act would 
not succeed.^ 

69. Whether a suit under Sec. 6 (new), Specific Relief Act, does not bar pro- 
ceeding under Sec. 145 (new), Cr. P. C.— Where a suit is pending under the pre- 
sent Sec. 6, it will not operate as a bar to the Magistrate proceeding under 

Sec. 145 (new), Cr. P. C., with regard to properties which form the subject-matter 
of the suit.** 


possessory title against a person armed with an order under Sec. 

M5, Cr, P, C, A person aggrieved by an order passed under Sec. 145, Cr. P. 

C., against him can resort to any of the following three remedies ; 

(1) He may bring a suit under Sec. 9 (old), of the Specific Relief Act 
wherein no title will avail to any party and the suit would be decreed if 
the plaintiff succeeds in establishing that he was dispossessed without his 
consent otherwise than in due course of law, within six months of the 
date of the suit. Such a suit would be competent despite a contrary 
finding of the Criminal Court in proceedings under Sec. 145, Cr. P. C. 
It rnust be borne in mind that a finding recorded by the Criminal Court 
under Sec. 145, Cr. P. C., docs not adjudicate upon any title of the 
parties and when the matter is raised before the Civil Court by way of 
a suit under Sec. 9 of the Specific Relief Act, that Court has to record 
its independent finding as to whether the plaintiff should be granted 
^ Sec. 9 of the Specific Relief Act. As was pointed out by 

the Court in Bhinka v. Charon Singk^, in passing an order under 

Sec. 145 (6), Cr. P. C., the Magistrate does not purport to decide the 
parties title or right to possession of the land but expressly reserves 
that question to be decided in due course of law. The foundation of 
Ills jurisdiction is an apprehension of breach of peace, and with that 
object he makes a temporary order irrespective of the rights of the parties, 
which will have to be re-agiteted and disposed of in the manner provided 
by Jaw. Ihe life of the said order is conterminous with the passing of 
a decree by a Civil Court and the moment a Civil Court makes an order 
of eviction it displaces the order of the Criminal Court. 


1. Balkrishna Ayyar v. Vecrannan Servai. 
1950 M.W.N. 19. 

2. Bijai Ram v. Shyam Sunder, (1971) 
A.W.R. (H. C.) 562 at P. 563; Jwala 
Prasad v. Gango Prasad, 5 A.L.J. 297. 


3. Bijai Ram v, Shyam Sunder, (1971) 
A.W.R. (H. C.) 562 at p. 564. 

4. Kishori Lai v. Sri Nath, I.L.R. 36 Cal. 
370 : 1 3 C.W.N. 530 . 

5. 1959 A.W.R, 440. 
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(2) He can bring a suit based on title as contemplated by Sec. 8 of 
the Specific Relief Act. 

(3) He can also bring a suit on the basis of peaceful prior possession, 
that is, on the basis of what has been compendiously described as pos- 
session title. In such a suit the plaintiff would be entitled to a decree 
merely on proving peaceful prior possession without disturbance, pro- 
vided the suit is brought within the statutory period of limitation. If 
the defendant, however, asserts and proves his title, the plaintiffs suit 
would not succeed, otherwise mere prior possession of the plaintiff would 
enure to the benefit against the whole world except the true owner. 


It was also held by the Supreme Court in Nair Service Society Ltd. v. K. C. 
Alexander,^ that the defendant must prove title himself and he cannot succeed 
merely by pleading title in a third party. Hence, a suit on possessory title is 
competent against a person even though he is armed with an order under Sec. 
145, Cr. P. C., in his favour, unless he can prove title in himself.^ 

71, Effect of the order under Sec. 144, Cr. P. C*, 1973. — ^An order of a Magis- 
trate under the provisions of Sec. 144, Cr. P, C., 1973, directing a party to abstain 
from entering a land has not the effect of disturbing either title or possession, 
though it may prevent and does prevent the exercise of rights which a person in 
possession would otherwise be entitled to exercise during the continuance of the 
said order. Therefore, where a person so prevented is dispossessed he can bring 
a suit under the present section.® 

It may be seen that the rule of evidence in Sec. 110, Evidence Act, need not 
be invoked for the obvious reason that Sec. 6 (old Sec. 9), Specific Relief Act, 
does not require the question of title to be gone into. 


72. Decision of the Civil Court would prevail.— A suit under Sec. 6 of the 
Specific Relief Act, 1963 is a suit by a person dispossessed of immoveable pro- 
perty within a period of six months prior to the suit for recovery of possession 
of the said property from the person who has dispossessed him. This is a suit 
of a summary nature only in the sense that no question of title is involved in it 
and no appeal lies from the decision. The decision in it does not bar a suit to 
establish title. The only question for determination in a suit under bee. 6 is 
whether the plaintiff was in possession within six months prior to the date of the 
suit and whether the plaintiff has been dispossessed otherwise than m due course 
of law. Under See. 145 (4) of the Code of Criminal Procedure, the Magistrate 
dealing with proceedings under Sec. 145 has to hold an inquiry as to possession 
and not as to title. If he decides that one of the parties was in possession he 
shall under the provisions of sub-section (6) issue an order declaring ^ch party 
entitled to possession thereof until evicted therefrom in due course of law an 
forbidding all disturbance of that possession until such eviction. Ail that 
Sec. 145 (6) talks of is that a person who is found by the Magistrate not to be in 
possession must evict the person who is found to be in possession m due course 
Of law. If the aggrieved person chooses to file a suit under Sec. 6 oi the 


U 

2 . 


A. I. R. 1968 S. C. 1165. 
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Specific Relief Act, for possession and recovers possession under a decree in such 
r a suit, it will be an eviction of the person found by the Magistrate in possession 
^in due course of law. Sub-section (6) of Sec. 145 nowhere enjoins a suit on 
title, nor is there any requirement that the party must seek to have the order of 
the learned Magistrate set aside. In fact, it will not be open to a Civil Court, 
without an express statutory provision to that effect, to determine whether the 
learned Magistrate was right or wrong. Such a question could only be deter- 
mined in an appeal against the order under Sec. 145 of the Code of Criminal Pro- 
cedure or in revision thereafter. It would be sufiScient for a civil Court to come 
to the conclusion as to whether the plaintiff was or was not in possession within 
six months prior to the date of the suit and whether the plaintiff has or has not 
been dispossessed within that period. It would not be necessary for the Civil 
Court to go into the rights and wrongs of an order under Sec. 145. The decision 
of the Civil Court would prevail by virtue of Sec. 145 (6) of the Code of Crimi- 
nal Procedure.^ 

73, Jurisdiction. — The question has in some cases arisen for considera- 
tion whether the suit for restoration of possession by a person dispossessed 
otherwise than in due course of law for which provision is made in this section 
lies in the case of tenancy land in respect of which the Tenancy Act bars the 
jurisdiction of Civil Courts, and gives exclusive jurisdiction on Revenue Courts.* 
In Khushnud Husain v. Janki Prasa d,^ the suit was brought under Sec. 6 (new). 
Specific Relief Act, for recovery of possession of an occupancy holding. 
The objection to jurisdiction put forward by the defendant that the Tenancy 
Act barred the jurisdiction of the Civil Court was not accepted by the Trial Court 
because a Civil Court alone could entertain a suit under Sec. 9 (now Sec. 6), Specific 
Relief Act, to which the bar of the Tenancy Act did not extend. Though 
Sulaiman, J,, did not agree with the view of the Trial Court, the learned Judge, 
upon an examination of the averments in the plaint considered that the juris- 
diction of the Civil Court was not excluded, and then observed : “Once the 
plaint was entertained the plaintiffs had to be pinned down to the allegations in 
their plaint and if these allegations were not proved the suit would have to be 
dismissed. The Court below however has gone into the question of fact and 
has found that the plaintiffs had been in possession within six months of the suit 
and were forcibly dispossessed by the defendant. On that finding it has accord- 
ingly given the plaintiffs a decree under Sec. 6 (new). Specific Relief Act. This 
finding cannot be challenged in revision.” 

This decision cannot be said to have decided the question of the jurisdic- 
tion of the Civil Courts to entertain suit for possession under Sec. 6 (new), 
Specific Relief Act, in cases in which the Tenancy Act imposes a bar. 

In Lai Bahadur Singh v- Surajpal Singh^ the question directly arose whether 
a suit under Sec. 6 (new). Specific Relief Act, is a suit based on a cause 
of action in respect of which relief could be obtained, under Sec. 180 or Sec. 
183, U. P. Tenancy Act, and whether the bar, imposed by Sec. 242, U. P. Tenancy 
Act, to the jurisdiction of the Civil Court extends to suits under Sec. 6 (new). 
Specific Relief Act. Braund, J., held that the scope of the suit is different 
and that the jurisdiction of the Civil Court to entertain suits under Sec. 6 (new). 
Specific Relief Act, was not barred by the Tenancy Act. The following 
observation of the learned Judge may be noted : “ Comparing, therefore, 

1. Atmaram Panduji Tidke V. Prabhawatibai 2. See Sec, 242, U.P. Tenancy Act, 1939. 

Datlatraya Pakode, A. I. R. 1971 Bom. 3. A.X.R. 1931 All. 663 at pp. 663-64 • 

148 at pp. 149, 150 : 73 Bom. L. R. I.L.R. 53 All. 534, : 132 I.C. 801. 

470. 4. 1946 A,L.J. 201. : AIR 1946 All. 486. 
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the cause of action, as I conceive it to be under Sec. 6 (new), Specific Relief 
Act, and thecauses of action under Secs. 180 and 183, respectively of the 
U. P. Tenancy Act, I have great difficulty in thinking that it can be fairly said 
that a suit under Sec. 6 (new) of the Specific Relief Act is a suit based 
on a cause of action in respect of which relief could be obtained under either 
Sec. 180 or Sec. 183 of the Tenancy Act. Test is this way* For the purpose of 
bringing a suit under either Sec. 180 or Sec. 183 of the Tenancy Act, would it be 
sufficient for the plaintiff to come to the Court and say merely this : ‘T have been 
dispossessed within the last six months — and nothing more T I venture to think 
that it would not be sufficient. He would have to go a long way further. For 
the purpose of Sec. 180 he would have to say that he had been dispossessed by 
a particular type of persons, namely, by a person who had omitted to get the 
consent of him who was entitled to admit him as a tenant. For the purpose of 
Sec. 183, he would have to say quite a lot of things, namely, that he was a tenant, 
that he had been tenant of a holding and several other things. I cannot think 
that the summary cause of action provided by See. 6 (new), Specific Re- 
ief Act, is the same thing as the cause of action, which is really a cause of action 
based on title, covered by the relevant sections of the U. P. Tenancy 

74 . Test. — ^If upon a reading of the plaint, as a whole it is seen that 
the plaintiff claims the relief on the basis merely of his previous possession 
and dispossession by the defendant the suit is maintainable in a Civil Court under 
this section. But, if the plaintiff alleges his title to the land either as tenant or as 
landlord or in some other capacity and also alleges possession and dispossession 
the suit is cognizable only in a Revenue Court under Sec. 1 10 of U.P. Tenancy 
Act and the jurisdiction of the Civil Court is barred under Sec. 242 of the said 
Act> 

It is obvious that where the dispossession alleged by the tenant is not at 
the instance of the owner or landlord but by a third person, the suit is not barred 
by reason of the said Sec. 180 or Sec. 183 notwithstanding that the land is agricul- 
tural land under U.P. Tenancy Act. It has been held by a Division Bench of the 
Allahabad High Court in Ganga Bin v. Gokul Prasad,^ that if upon a reading of 
the plaint it is made out that the plaintiff claims a relief on the basis merely of his 
previous possession and dispossession by the defendant, the suit is one which is 
cognizable by the Civil Court under Sec. 6 (old Sec. 9), Specific Relief Act. Where 
the suit is based entirely on possession which had been disturbed by the defendants, 
the case is, therefore, clearly within the cognizance of the Civil Court. ® 

The law is now well settled that, if a plaintiff claims to be in possession 
and makes a grievance of the fact that he was dispossessed by the defendant 
without his consent and otherwise than in due course of law, he can maintein 
the suit in the Civil Court under Sec. 6 (new), Specific Relief Act, notwith- 
standing the fact that the property in dispute may be agricultural land. There- 
fore, there can be no doubt that the Revenue Court was a court which could not 
entertain the suit on account of want of jurisdiction. At the same time, there 
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c^n be no doubt thut the pluintiffs hud ucted bona fide in presenting the pluint 
to the Revenue Court, They had been directed by the Munsif to present the 
plaint there and, according to the state of law as then understood, the suit was 
believed to be entertainable by the Revenue Court only. Therefore the plaintiffs 
are entitled to claim exclusion of the period spent in the Revenue Court. ^ 

Section 6, Specific Relief Act, 1963, provides for a summary remedy for 
restoration of possession, in certain cases, which can be obtained in a Civi] 
Court. Therefore, the claim for restoration of possession under the said 
section should be such as can be entertained by the Civil Court. The law rela- 
ting to agricultural tenancies and other matters connected therewith has 
been consolidated and enacted in the U.P.Tenancy Act, 1939. In that Act under 
the heading “Ejectment of person occupying land without consent’*, Sec. 180 
is as follows: 

“(1) A person taking or retaining possession of a plot of land without 
the consent of the person entitled to admit him to occupy such plot 
and otherwise than in accordance with the provisions of the law for the 
time being in force, shall be liable to ejectment under this section 
on the suit of the person so entitled ” 

The dispute in the instant case relates to tenancy land. The opposite party 
is said to have taken possession of and been retaining possession over the land 
without the consent of the person entitled to admit him to occupy such land 
otherwise than in accordance with law for the time being in force. The appli- 
cant claims to be a tenant of the land on behalf of the landlord and seeks to re- 
cover possession over the land by ejectment of the opposite party. In order to 
determine the real nature of the relief claimed, courts have to consider the 
averments in the plaint and the pith and substance of the relief claimed and not 
the form in which it has been couched. Applying this test, it must be held 
that the suit is of the nature contemplated by Sec. 180, Tenancy Act. 

Section 242, Tenancy Act, lays down: 

“Subject to the provisions of Sec. 286 all suits and applications of the 
nature specified in Sch. IV shall be heard and determined by a Revenue 
Court, and no court other than a Revenue Court, shall, except by way 
of appeal or revision as provided in this Act, take cognizance of any 
such suit or application, or of any suit or application based on a cause 
of action in respect of which any relief could be obtained by means of 
any such suit or application.” 

Section 180 is mentioned in Sch. IV. Therefore, having regard to its real nature 
the Suit was barred from the cognizance of the Civil Court and, that being So, 
the plaintiff could not claim relief under Sec. 6 (new). Specific Relief Act, 
which could only be granted by the Civil 'Court. 

In Lai Bahadur Singh v. Surajpal Singh^ a suit was instituted in the Civil 
Court under Sec. 6 (new), Specific Relief Act, for possession over certain 
plots of land, presumably tenancy land, and the defence was that the Civil Court 
had no jurisdiction to try the suit, as it was barred from the cognizance of that 
Court in view of the provisions of Sec. 242, Tenancy Act. It was held that 
“the summary cause of action provided by Sec. 9 (now Sec. 6), Specific Relief 
Act” was not the same thing “as the cause of action, which is really a cause of 


1, Ram Lakhan v. Mst. Tulsha, A.I.R. 
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bnH ®i’ relevant sections of the U.P. Tenancy Act” 

and .that the relief claimed in a suit “under the Specific Relief Act was not such 

claimed m any suit or application based on a cause of action 
CWil of the U.P. Tenancy Act.” so the suit was cognizable by the 

In the next case, Beni Madho Singh v. Prag,^ in which the question came 
up for consideration. Bhargava, J., has distinguished the case of Lai Bahadur 
Singh V. Surajpal Singh,^ on the ground that the plaint allegations in the presen 
suit were based not merely on the summary cause of action provided by Sec, 
6 (new), Specific Relief Act, and that the cause of action, which was said 
to have arisen entitled the party to Sue under Sec. 180, Tenancy Act, and observied 
further : Apart from it, the cause of action for a suit for possession under Sec. 
O (iicw), Specific Relief Act, as well as for a suit for ejectment under Sec- 
180, Tenancy Act, is based on possession and subsequent dispossession. More, 
over, the fa ctor which determines forum in suits for possession over land is 
not merely the cause of action but also the nature of the subject-matter of the 

wfi^ther relief can be obtained in the Civil or Revenue ‘Court. 
Under Sec. 242 of the Tenancy Act certain classes of suits for possession of 
tenancy land are expressly barred from the cognizance of the Civil Court, except 
by way of appeal or revision as provided in the Act. The suit of the present 
naure being barred from the cognizance of the Civil Court, it seems to me that, 

no reh^^ could have been granted under Sec. 6 (new), Specific Relief Act 
by the Civil Court.” 


75. ^ Appeal.— The section itself says that there is no appeal against the 
decree in the suit : it follows there can be no second appeal.^ The term “suit” 
m this section includes execution proceedings of a decree passed under the pre- 
sent section. Consequently no appeal is competent from an order passed in 
execution proceedings. 5 An application in execution proceedings was included 
IS “suit” in Sec. 9. (now Sec. 6), Specific Relief Act, and an appeal to 

the District Judge from an order of the executing Court was incompetent.® 


Under the last clause of Sec. 6 (new), Specific Relief Act, no appeal 
lies m proceedings in a suit under that section. It was held in Kanai Lai Ghose 
V. Jatindra Nath Chandra^'^ that no appeal lies from an order made ine xecution 
proceedings in a suit under Sec. 6 (new). Specific Relief Act.® 

c Courts in India have jurisdiction to deal with the matter under 

oec. 1 1 5, C.P.C. which is not excluded by Sec. 6 (new), Specific Relief Act. 
ine question is whether the compromise such as it was, lay beyond the scope 
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of Sec. 6 (new). Specific Relief Act. The conditions embodied in the com- 
promise were not beyond the scope of Sec. 6 (new), Specific Relief Act. and 
that the decree was uncxecutable. Secton 9 (now Sec. 6) provides summary 
and speedy remedy for restoration of possession a party in peaceful possession 
when he is dispossessed by another otherwise in due course of law. It docs not 
bar any suit to establsh title and it has nothing to do with the title fro the 
contents. The consent decree passed by the Lower Court does not puport 
to effect the title of either party but only prescribes the conditions on which 
both are to remain in possession. 

It is a universal rule of construction that when an instrument is susceptible 
of two meanings, one of which is reasonable and probable and the other which 
leads to absurdity and frustration, the latter must be avoided. To apply this 
rule onehas to find in what relation the two material clauses stand to each other. 
They may be either independent of each other, or in some way interrelated. If 
they are wholly independent, then Cl. (/) becomes inoperative on account of its 
vague and uncertain terms. It has consequently to be left out of considera- 
tion. If the two clauses are interrelated, one has to see which one of them 
governs the other But a claim registered as a suit under Sec. 331 of old Civil 
Procedure Code (O. XXI, R. 99, C.P.C., 1908) arising from proceedings in exe- 
cution of a decree under this section has been treated as a fresh suit and order 
passed in such a proceeding has been held to be appealable.^ 

76. Review. — ^The section itself bars a review of a decision passed under 
it.!’ But an application for setting aside of an ex parte decree and rehearing the 
case is not a review within the meaning of this section.*^ 

77. Revision. — The section does not bar the remedy of an aggrieved 
party by way of revision as it does in the case of appeal or review. The trend 
of authority, however, on the point is by no means uniform.® There can be no 
doubt that as a matter of law revision would be under Sec. 115, C.P.C., from 
any decree or order that may be passed under the present section by any subordi- 
nate Court and the High Courts have entertained revisions not infrequently.® 
Finally, it was argued that plaintiff was not entitled to separate maintenance for 
the few weeks during which she lived with her mother when her husband was 
away in England. It was contended that when her husband was away in England, 
she ought to have lived in the tarward house. Their Lordships however agree 
with the Lower Court that her living, during those few weeks, with her mother 
and brother was proper in the circumstances. Their Lordships have on the whole 
come to the conclusion that the plaintiffs had been living away from the tarward 
house for proper cause and that they were entitled to claim separate maintenance.’' 
But the courts have generally refused to entertain revisions on the ground that 
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S «vi*fnn Stv refuse to exercise their discretionary power 

or exceptional nature,^ 

tjetitmTi<*r?Tt^ injustice IS being done,^ or when no other rcniedy is open to the 

^ remedy when there has been 

dofl lT^pnH ifx^n or material illegality or irregularity. Revision 

flr«oi ^ Court to decide whether 

whrthlr^m intertere m the particular case.® The question is 

™, ? i“ these circumstances interference in revision would be justified in a case 

Specific Relief Act. An order under this sec- 
appealable and is also not open to review. These remedies are not 
aggrieved party. The aggrieved party can institute a suit on 
me oasis ot title. Interference in revision, therefore, has been generally declined 
even though the section does not exclude the remedy by way of revision alto- 
pther. Interference is normally restricted to cases where there has been no 
proper ^^tal of the case at all or the suit has been dismissed under a misapprehen- 
sion as to the scope of Sec. 6 (new) or there is some defect of jurisdiction 
or other defect of a like nature. 


• Prasad v. Ghasiram Prem Sai,^ the suit was dismissed on a 

mistaken view of the law and interference was considered justified. 

In Badridas v. Mst. Dhanni,'^ the view that prevailed was that when a suit 
under Sec. 6 (new), Specific Relief Act, is decreed the remedy oft he defen- 
dant lies not in revision but in the institution of a suit for a declaration of the 
nefendant’s title and for possession. 

In Ramamanemma v. Basamyya^^ it was held that in a suit under Sec. 9 
(now Sec. 6), Specific Relief Act, the plaintiffs have their remedy by way of 
and hence the High Court will not ordinarily interfere by way of revision. 
But if the remedy is clear, the parties will not necessarily be driven to another 

the Court of first instance had found in favour of the plain- 
merits of the case but had non-suited her on the ground that she could 
a suit as the tenants were in occupation. It was found that a suit by a 
l^dlord for possession under Sec. 6 (new) in which the tenants-in-possession 
uavc not joined is not maintainable. 


In Bhojraj Krishnarao v. Seshrao DiwakarraOt^ it was laid down that remedy 
of a person aggrieved by the decree passed in a suit under Sec. 9 (now Sec. 6) 


1. U Kyawa Lu v. U Shwe So, IX.R. 6 

Rang. 667:114 I.C. 543: A.I.R. 1929 
Rang. 21 ; Shamser Klian v. 94 

I.C. 70 : A. I. R. 1926 Nag. 290 : 22 N.^. 
R. 30; Safder v, Shanker, 13 P.r, 1903 
57 P,L.R, 1903; Jwala v. Ganga prasad^ 
IX.R. 30 All. 331:5 A.L.J. 297:1903 
A.W.N. 142; see also I.L.R. 33 All. 647: 
8 A.L,J, 791; 5 AX.J, 181: 96 I.C.251; 
^.R. 1926 Nag. 472; A.I.R. 1934 Mad. 
w; Bhioraj v. Sheshrao, I.L.R, 1948 Nag. 
^ : 1948 N,L.J. 337; Badridas v. Mst. 
^haimi, A.I.R. 1934 All. 541-2; Suraj 
Ball V, Kandhaiya Bakhsh. A. I. R. 1932 
Oudh, 39 at p. 40. 

2. Rajai Sineh v, Suraj Bali, A.I.R. 1942 9. 

Oudh 149 at p. 180 : 1941 . 0. W. N. 1237 : 


1941 O.A. 940 ; 1941 A.W.R. (Rev.) 
1062 : 197 I.C. 554 : 

3. Ramamanemma v. Basavayya, 67 M.L J, 
470. 

4. Mst. Rajwanta v. Mahabir, I.L.R. 53 All. 
414:129 I.C. 559 : A.I.R. 1931 All 205. 

5. Babu Ram v. Bashiruddin, 1946 A.M. 
L.J. 30; Ajodhia v, Ghasiram Prem Sai, 
A.I.R. 1937 Nag, 326 at p. 327; Hari 
Mohan V, Khalil. 48 I.C. 433 at p. 435 ; 
Nabin Chandra v. S.k. Amir, 9 I.C. 
132atp. 133. 

6. A.I.R. 1937 Nag. 326. 

7. A.I.R. 1934 All. 541. 

8. A.I.R. 1934 Mad. 558 ; 151 I.C. 990. 
A.I.R. 1949 Nag. 126: I.L.R. (1948) 
Nag. 422. 


152 


SPECIFIC RELIEF ACT, 1963 [S. 6— Syn. Ko. 77] 


Court will not, except in a very 

a separate remedy is available to 

1 


is by way of a suit based on title and the High 
extreme case, interfere by way of revision as 
the aggrieved party. 

The same view was expressed xn Rajai Smghv. Suraj held 

in this case that an order or a decree passed under Sec 9 (now Sec. 6), S|^ciflc 
Re fef Act has not been made the subject of any appeal or review, and although 
the High Court is not precluded from interfering with such orders in revision 
undCT Sec. 1 1 5, C. P. C., etc. such interference should be confined to cases of 

very exceptional nature. 

The conclusion wWch may be drawn from the authorities referred to 
above may be stated thus. Whether interference m a particular ca^ is justi- 
fied would depend on the circumstances of each particular rase, ^e rights 
of the aggrieved party may be so clear that it may not be desirable to force him 
^^iSranX suh. The case may have been disposed of on an obvious 
misanorehension as to the legal position. There may be some defect of juris- 
diction But where no exceptional circumstances are brought out and the only 
contention raised is that the finding on a question of fact is not based on adequate 
evrdence or is erroneous, interference would not be justified for, rfa petition of 
rJiislon is entertained on the ground that the finding on a question of fact is 
erroneous or based on evidence which is not adequate, it would be going agains 
the spirit of Sec. 9 (now Sec. 6); its effect would be to convert a petition of 

revision into an appeal which the law expressly disallows. 

The finding of the Trial Court is that the person dispos^ss^ 
land in sifit wls the tenant of the plaintiff and not the plaintiff himself. Tte 
Plaintiff being not in possession at the time of dispossession was not comptent 
toTring this fuk and thus the suit under Sec. 9 (now Sec. 6). 'Specific Relief Act, 
was not maintainable. The Trial Court for this reason dismissed the smt. 

The object of this enactment is to provide a summary ^d speedy 
for the recovery of possession of property to a pemon dispossessed wtout 
his consent and otherwise than through a process of l^aw. In 
tion discourages people to take law in their o^n.. 

rftrtain nrooertv must get its possession either with consent oi the person 
possession or by other legal means. The question of title in a raw is wrele- 
vant; but the Court is to look to the possession at the 
ssessed without his consent and by illegal means. In Govrnd Ram 
V Mst Mewa the Trial Court has found that the tenant of the plamtiff was in 
Liml phS posse^Son of the suit land at the toe he was forcibly 
possess^ by the defendant. The question for determination, therefore, is 
nosSon of tL teLnt ran be considered to be the possession of his landlord, 
the plaintiff. It cannot be doubted that the plainUff was « possession of to 
suit land through his tenants; in other words, he was not 

ssion of the land but as in its constructive possession. The word used in &ec. 
9 (now Sec. 6) is “dispossessed”. There is nothing in this Mchon 
fViP nnQqpdsion is confined only to actual physical possession. liela tnat a 
suit is competent by the landlord, even if he is not in actual physical possession 

of the land^but in its possession through a tenant at the time 

Sion. This conclusion is further strengthened by to .words he or any person 

t. A.l.R. 1942 Oudh 179:197 I.C. 554. ITr 1953 Pe?su m. 

2. Abdul Bari v. Asrab Ali, A.l.R. 1953 3. A.l.K. i»a rcp»u 
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claiming through him may, by suit, recover possession thereof” used in the sec- 
tion. The language of this section, therefore, clearly indicates that besides the 
person dispossessed, any person claiming through him can seek his remedy pro- 
vided in this section for the recovery of possession. It necessarily follows 
that the person seeking relief under Sec. 9 (now Sec. 6) need not himself be in 
actual physical possession of the property. A contrary veiw to this will defeat 
the aims and objects of this enactment. Supposing a landlord is incompetent 
to sue and his tenant who is dispossessed refuses to institute a suit under Sec. 9 
(now Sec. 6) of the Act, the landlord would be put in a very awkward situation 
and would be forced to file a regular suit. In such a case a wrong-doer will 
naturally be placed in an advantageous position. To accept this position it 
would be putting a premium on a wrong act of trespasser. This position is not 
contemplated by the relevant legislation. On the other hand, Sec. 9 (now Sec. 
6) provides for a speedy and summary remedy to recover possession taken away 
by unlawful means. The object of the legislation besides this, is to place the 
parties in their original position. Trespasser, if he so likes, can bring a regular 
suit to prove his title. A contrary construction would result in protracted 
litigation for person ousted from lawful possession by unlawful means on the 
part of a trespasser. 

It is no doubt true that there is conflict of authorities as to whether a 
landlord can bring a suit for possession under this section when his tenant has 
been dispossessed; but the weight of authorities is in favour of competency of 
such a suit. A similar question came for consideration before a Bench of the 
Patna High Court and the learned Judges took the view that the landlord could 
institute the suit when his tenant was dispossessed. In Sailesh Kumar v. Rama 
Devi,^ it was held : 

• “Where a tenant is dispossessed by a trespasser, his landlord can 
maintain a suit under Sec. 9 against the trespasser for possession even 
when at the date of dispossession the property is in occupation of the 
tenant entitled to its exclusive use.” 

The learned Judges followed the decision given in Jadmath Singh v. Bishunath 
Singk,^ Ratanlal Ghelabhai v. Amarsingh Rupsingh^^ and dissented from a judge- 
ment in Veeraswami v. Venkatachala;^ Sita Ram v. Ram Lai ^ was distinguished. 
During the course of judgment, the learned Judges observed : 

“In support of his contention, he placed reliance on the case of Sita 
Ram V. Ram Lal,^ and Veeraswami v. Venkatachala.'^ It is sufiicient 
to state that the Allahabad case was not one under Sec. 9 (old), Specific 
Relief Act, and it is beside the point in issue before us. The Madras 
case, however, supports the contention. The case is a single Judge 
case and it appears that in Madras High Court there are conflicting 
decisions on this point.” 

Same view of the law is taken by Oudh, Lucknow Bench of Allahabad High 
Court in Jado Nath Singh v. Bishunath Singh,^ In Veeraswami v. Venkatachala,^ 
a contrary view is taken. As already observed by the learned Judges in the 
Patna case, decisions of the Madras High Court on this point are conflicting. 


1. A,I.R. 1952 Pat. 339. 1.L.R. 31 Pat. 353. 

2. I.L.R. (1951)2 All. 16 : 1950 A.L.J. 
288 

3. A.LR. 1929 Bom. 467 : 1.L.R. 53 Bom.773. 

4. A.I.R. 1926 Mad. 18 : 92 I.C. 20. 

5. I.L.R. IS All. 440 (F.B.): 1896 A. W.N. 

S.R.A.— 20 


162. 

6 . /hid, 

7. A.I.R. 1926 Mad, 118 : 92 I.C. 20. 

8. 1950 A.L.J. 288 : I.L.R. (1951) 2 All. 
16 

9. A.I.R. 1926 Mad. 18 : 92 I.C. 20. 
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The view adopted by the learned Judges in Sailesh Kumar v. Rama Devi^ is quite 
sound and thus the suit by landlord under Sec. 9 (now Sec. 6) of the Act is com- 
petent when his tenant has been dispossessed without his consent and by unlaw- 
ful means. 

In Govind Ram Jamna Das v. Mst. Mewa,^ the Trial Court dismissed the 
suit on the ground that the plaintiff not being in possession was not competent 
to institute the suit. If the plaintiff is entitled, as he is, to institute such a suit 
under Sec. 9 (now Sec. 6) of the Act, the finding of the Trial Court to the contrary 
deprives him of his right to relief provided by Sec. 9 (now Sec. 6) of the Act and 
the Trial Court thus failed to exercise jurisdiction which it ought to have exer- 
cised. Courts are, therefore, competent to interfere in such circumstances. 
Section 9 (now Sec. 6) itself shuts out the remedy by way of appeal or review. 
If the intention of the Legislature was to shut out a remedy by way of revision 
also it could have been similarly and specifically mentioned. But the Legisla- 
ture has not done so. 

The remedy by way of revision petition whether it be under Sec. 115, 
C. P. C., or Sec. 34, N. W. F, P. Courts Regulation, 1931, is conspicuous by 
its absence from this section. It, therefore, naturally follows that if the Legis- 
lature intended to bar the remedy by way of revision petition, it should have 
specifically mentioned it along with “appeal” and “review”. Its very absence 
shows that the Legislature did not want to restrict the High Court’s power of 
supervision over the courts trying suits under Sec. 9 (old). Specific Relief Act. 

If a revision satisfies the conditions laid down in Sec. 34, N. W. F. P, 
Courts Regulation, 1931, it cannot be rejected merely because another remedy 
is open to the aggrieved party by way of suit. Consequently the preliminary 
objection was overruled. 

Faizi llah Khan in his statement admitted that he had two wives, one 
of whom was the mother of Mohd. Ayaz and was living in the kotha in dispute, 
while the other was living in Mohallah HayatuUah. It is also clear from his 
statement that he himself was living with his second wife in MohaUah Hayat- 
ullah. Mohd. Ayaz also stated that it was he and his mother, who were for- 
cibly ejected from the room in question and not the plaintiff. “Under the cir- 
cumstances I fail to see what cause of action the plaintiff had to institute a suit 
under Sec. 9 (old), Specific Relief Act. The proper person who should have 
instituted this suit was either Mohd. Ayaz or his mother. Even if Mohd. Ayaz 
and his mother were living in this house on behalf of the plaintiff, still the plain- 
tiff could only institute the suit if the persons actually dispossessed were not 
willing to sue. The principle laid down in Raton Lai Gheldbhai v. Amarsingh 
Rupsingh^ supports the view.”^ Applications in revision though not legally 
barred are not lightly entertained.® 

In Narayana Rao v. Dharamachar^^ a Bench of the Madras High Court con- 
sisting of Bhashyam Ayyangar and Moore, JJ., held that possession is, under the 
Indian, as under the English law, good title against all but the true owner. Action 
9 (old) of the Specific Relief Act is in no way inconsistent with the position 
that as against a wrong-doer, prior possession of the plaintiff, in an action of 
ejectment, is sufficient title, even if the suit be brought more than six months 


1. A.I.R. 1952 Pat. 339 : 1.L.R. 31 Pat. 353. 5. Surajbali v. Mandhauja, 105 I. C. 890 : 

2. A.I.R, 1953 Pepsu 188 at pp. 189-90. A. I, R. 1932 Oudh 39 : 8 O. W. N. 

3. A. 1. R. 1929 Bom. 467 : 1. L. R. 53 1341; Abdul Bari v. Ashraf Ali, A, I. R. 

Bom. 773, 1953 Assam 158 at p. 159. 

4. K. S. Abdullah Khan v, Faizullah Khan, 6, I, L. R. 26 Mad. 514. 

A 1. R. 1950 Pesh. 9 at p. 10. 
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after the act of dispossession complained of and that the wrong-doer cannot 
succesrfully resist the suit by showing that the title and right to possession are 
* 3 ? person. The same view was taken by the Bombay High Court in 

Krishnarao Yeshwant v, Vasudev Appaji Ghotikar,^ That was also the view taken 
by the Allahabad High Court.^ In Subodh Gopal Bose v. Province of Bihar,^ 

Court adhered to the view taken by the Madras, Bombay and 
Allahabad High Courts. The contrary view taken by the Calcutta High Court 
in Devi Churn Soldo v, Issur Chunder Manjee,^ Estraza Hossein v. Bany Mistryf 
Purmeshur Chowdhry v. Birjo Lall Chowdhryf^ and mssa Chand Gaita v. 
Kanchiram Baganif does not lay down the law correctly.® 

78. Court-fee on revision. — In proceedings under Sec. 6 (new) it cannot 
be said that no decree is passed when the suit is decreed or dismissed. There- 
fore, ad valorem court-fee should be paid on the memorandum for revision 
under Art. 13 of Sch. 1 read with Art. 1 of Sch. 1 of Court-fees Act.® 

Court-fee ought to be paid under Sch. 1, Art. 2, Court-fees Act, i.e. half 
the ad valorem fee prescribed on the amount or value of the subject-matter 
where the suit is exclusively based on possessory title under Sec. 6 (new).i® 

79. Limitation.^ — Section 6 of the Specific Relief Act (47 of 1963) provides a 
period of six months for a suit conternplated by Sec. 6 of this Act. The present 
Limitation Act provides limitation of six months from the date of dispossession. 

Whether sub-section (2) of Sec. 6 exlvdes the applicability of Sec. 4 of the 
Limitation Act . — Specific Relief Act, 1963, is a special law within the meaning of 
that expression used in Sec. 29 (2) of Limitation Act, 1963, inasmuch as Sec. 6 
thereof prescribes its own period of limitaion for suits to be filed thereunder. 
Secondly, there is nothing in that Act which expressly excludes the applicability 
of Sec. 4 of the Limitation Act, 1963. Therefore, Sec. 4 read with Sec. 29 (2) 
of the Limitation Act, 1963 applied to the present suit. The suit was therefore 
instituted within time. 

It is not possible to say that the period of limitation prescribed by Sec. 6 of 
the Specific Relief Act, 1 963 , is not the period of limitation properly so called 
but is the condition precedent to the maintainability of the suit. It is not possi- 
ble to discover any real difference between the aforeasid two expressions— one 
used in Sec. 6 of the Specific Relief Act, 1963 and another used in Sec. 3 of the 
Indian Limitation Act, 1908. In one case, no such suit can be brought after the 
expiry of the period of six months from the date of dispossession. If, there- 
fore, such a suit has been brought, it shall have to be dismissed. In another 
case, any suit instituted after the expiry of the said period of limitation shall 
have to be dismissed. When analysed in these terms, the effect of both the 
expressions is the same. Different expressions are certainly used to convey 
different meaning. But it is not unknown that different expressions are used in 
different contexts in order to produce the same result.” 


1. I. L. R. 8 ^m. 371. 

2. See Umrao Singh v. Ramjc Das, I. L. R, 
36 All. 51 : A. I. R. 1914 All. 54 (2); 
Wali Ahmad Khan v. Aiudhia Kandu, 
I. L. R. 13 All. 537. 

3. A. I. R. 1950 Pat. 222. 

4. I. L. R. 9 Cal. 39. 

5. I. L. R. 9 Cal. 130. 

6. I. L. R. 17 Cal. 256. 

7. I. L. R. 26 Cal. 579. 


8. Somnath Berman v. Dr. S. P, Rajit, 
A. I. R. 1970 S, C, 846 at pp. 849-50. 

9. Walaiti Ram v, Govind Ram, A. I. R. 
1954 Punj. 45 at p. 46. 

10. Anoopchand v. Amerchand, A. I. R. 
1951 Mys. 101 at p. 102 : (1955) 6 
D. L. R. Mys. 19. 

11. Bai Dahi v. Amulakhbahi Gambhirbhai 
Barot, A. I. R. 1974 Guj. 106 at pp. 
107-8 : 14 Guj, L. R. 801. 
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New 

7, Recovery 'of specific 
moveable property. — A person 
entitled to the possession of 
specific moveable property may 
recover it in the manner provided 
by the Code of Civil Procedure, 

1908 (5 of 1908). 

Explanation 1 — A trustee 
may sue under this section for 
the possession of moveable 
property to the beneficial inter- 
est in which the person for 
whom he is trustee is entitled. 

Explanation 2.— Aspecial or 
temporary right to the present 
possessionof moveable property 
is suflBcieni to supprot a suit 
under this section. 


Old 

{b) Possession of moveable property - 

10. Recovery of specific 
moveable property. — A person 
entitled to the possession of 
specific moveable property may 
recover the same in the manner 
prescribed by the Code of Civil 
Procedure V of 1908. 

Explanation 1 — A trustee 
may sue under this section for 
the possession of property to 
the beneficial interest in which 
the person for whom he is 
trustee is entitled. 

Explanation 2.— A special or 
temporary right to the present 
possession of property is sufiS- 
cient to support a suit under 
this section. 

JlUiMtrniinnx 


(a) A bequeaths land to B for his 
life with remainder to C. A dies* B 
enters on the land, but C, without 
consent, obtains possession of the titl^ 
deeds, B may recoves them from C. 

(b) A pledger certain jewels to 
B to secure a loan, B disposes of them 
before he is entitled to do so* A, 
without having paid or tendered the 
amount of the loan, sues B for posses~ 
Sion of the jewels. The suit should 
be dismissed, as A is not entitled to 
their possession, whatever right he may 
have to secure their safe custody. 

(c) A receives a letter addressed to 
him by B. B gets back the letter without 
A*s consent. A hass uch property therein 
as entitleshim to recover it from B, 

(d) A deposits books and papers for 
safe custody with B. B loses them and 
C finds them, but refuses to deliver them 
to B when demanded. B may recover 
them from C, subject to C*s right {if 
any) under Sec, 168 of the Indian Con~ 
tract Act, 1872. 

(e) A, a warehouse-keeper, is charged 
with the delivery of certain goods to^ Z, 
which B takes out of A s possession* 
A may sue B for the goods* 
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SYNOPSIS 

1. Legislative changes. 7. Explanation 11 — Special or temporary 

2. Sdope. right. 

3. plaint must allege that the tlofondant is in 8. Bailments. 

possession of specific moveable property. 9. Specific moveable prorerty. 

4. Person entitled to possession, 10. Special or temporary right, 

5. Manner provided by Civil Procedure 11. Lien. 

Code. 12. Limitation. 

6. Explanation 1 — ^Trustee. 13. Appeal. 

1. legislative changes. — ^This section corresponds to the old Sec. 10. 

The following changes have been made in the previous section. The words 
“the same” have been substituted for the word “it” and the word “prescribed” 
has been replaced by the word “provided”. Under the Explanations I and II 
the word “moveable” has been added before the word “property” in the new 
section. Illustrations under the old section have been omitted. 

These changes are merely verbal and not substantial and do not effect the 
scope, the substance and the subject-matter of the section, which essentially 
remains the same. 

2. Scope. — ^This section reproduces verbatim the language of the repealed 
Sec. 10. It prescribes the procedure to be followed in suits for recovering specific 
moveable property, filed by a person entitled to it. To such suits the provisions 
laid down in the Code of Civil Procedure would apply. It may be seen here 
that while Sec. 5 of this Act prescribes procedure for suits to recover specific 
immoveable properties, this section covers cases of specific moveable proper- 
ties. Explanation I provides for the sui*s filed by the trustees. It says that a 
trustee may file a suit under this section for the recovery of specific moveable 
property for the benefit of the person interested in it and entitled to it. 

Explanation II prescribes that person possessing a special or temporary 
right in the specific moveable property would be considered interested in or 
entitled to it within the meaning of this section and that the special or temporary 
right in it should be considered suffic ent to support a suit under this section. 
Sections 7 and 8 (old Secs. 10 and 11) embody the English rules as to detinue. 
It is in substance and form an action for a wrong independent of contract, the 
injury complained of being not the taking or the use and appropriation of the goods 
as it would in the common law actions of trespass or trover or conversion but 
detention, i. e. withholding without authority which, however, may not neces- 
sarily be wrongful unless there has been a refusal to deliver on demand or some- 
thing amounting to it.^ 

An action in detinue, namely, for the possession of specific moveable property 
would not lie for moveables which were mixed up and not ascertained. It 
would only lie for some particular article of moveable property capable of being 
seized and delivered up to the winning party. ^ 

In Murugesa v. Jetha the goods attached were sold to third jjerson 

during the pendency of the title suit by the objector claimant and it was held, 
“the goods not being in the possession or under the control of the defendant, 
plaintifif was not entitled to a decree for their recovery in specie and his only re- 
medy was by way of damages for the wrongful taking of his goods at the instance 
of the defendant and that the suit being framed for the recovery of specific move- 
able property was governed by Art. 94 of Sch. II of the Limitation Act, 1877, 

1. Dr. Banerji’s Tagore Law Lectures, p. 68. 1. L. R. 19 Cal. 544 at p. 566 (F. B.). 

2. See Fadu Jhela v. Gour iMohan Jhela, 3. I. L. R. 22 Mad. 473. 
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and was, therefore, not barred by limitation. The alternative prayre for the 
value of the goods as compensation must be read as ancillary to the main relief 
asked for with reference to Sec. 208, C. P. C. and did not alter the character of 
the suit or bring it within any other category of the Schedule. 

3. Plaint must allege that the defendant is in possession of specific moveable 
property. In order to entitle the plaintiff to obtain delivery of specific moveable 
property by suit and enforce the decree so obtained by the stringent, method 
provided in O. XXI, R. 31, C.P.C., it must be alleged in the plaint that the defen- 
dant is in possession of the specific property of which possession is prayed for. 
Where in a suit against a carrier, the plaint asked for the recovery of one plank 
of wood that was not delivered to the consignee and also for compensation for 
loss of interest, but contained no allegation that the defendant was in possession 
of the plank in question and it was obvious from the correspondence that he 
was not in possession of the samej held that in so far as the suit could be regarded 
as a suit fqr the return of the specific plank, the case did not come within Sec. 
n (now Sec. 8) of the Specific Relief Act and the suit must be dismissed.^ 


An action in detinue would only lie for some specific article of moveable 
property capable of being recovered in specie and of being seized and delivered 
up to the winning party. ^ Where the goods have ceased to be recoverable or are 
not in possession or control of the defendant the plaintiff is not entitled to a decree 
for recovery in specie, his only remedy being compensation or damages instead.® 

4. Person entitled to possession.— In order to attract the application of the 

section it is not necessary that the plaintiff should have been 
A person may be previously in possession, or that the goods should have been 
entitled to possession xQmovQd from his possession. To maintain an action it is 

ownership 'or by bas acquired a right to present possession.^ 

virtue of special or The plaintiff may be entitled to possession by reason of a right 
temporary right. of ownership or may have a special or temporary right to pre- 
sent possession.® A factor, for instance to whom goods have 
been consigned, but by whom they have not been received has a right to present 
possession.® So also a purchaser of goods who has paid the price or has bought 
on credit, payment of price being deferred. It is noteworthy that all the illustra- 
tions appended to the section are all cases of special or temporary right to imme- 
diate possession. 


5. Manner provided by Civil Procedure Code.— The form of a plaint for 
specific moveable property is Form No. 32 given in Sch. 1, App. A, C. P. C. 
The provision regarding a decree in a suit for recovery of specific moveable pro- 
perty is embodied in O. XX, R. 10, C. P, C., which says that where the suit is 
for moveable property, and the decree is for the delivery of such property the 
decree shall also state the amount of money to be paid as an alternative if deli"* 
very cannot be had. A person entitled to the delivery of moveable property 
from another is not bound to sue for the delivery of the property itself, he may 


1. Jaidu Venkata Subarao v. A. S. N. Co., 
Ltd., I. L, R. 39 Mad, 1 (F.B.) : 30 I. C. 
840 : 29 M. L. J, 342 : 2 L. W. 805 : 18 
M. L. J. 236 (F. B.). 

2. Fadu Jhela v. Gour Mohan Jhela, 
I. L. R. 19 Cal. 544 (F. B.) ; Murugesa 
V. Jetha Ram, I. L, R. 22 Mad. 478. 

3. Jaidu Venkata Subarao v. A. S. N. Co. 


Ltd., supra; Murugesa v. Jetha Ram, 
supra, 

4, Section 10, 

5. Wiite V, Morris, (1852) 21 L. J. C. P. 
lo5. 

6, Fowler k. Down, (1796) 1 B. & P. 47. 

7. ^ction 47, Sale of Goods Act; Naw v. 
Swain, (1828) 34 R. R. 767. 
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va ue.^ Even if he does for the recovery of the specific moveable pro- 
perty the decree need not alwaos be for the delivery of the property in the first 
instance. The Court may in proper cases decree only the value of the property 
as damages.® Thus where the defendant is not in possession of the property 
claimed the Court need not decree delivery thereof but may award decree for 
ts money valuation® But the goods must be delivered if capable of delivery^. 
Where, however, the Court consders it proper to direct a restoration of the preo- 
perty the decree should also state the amount of money to be paid as an alter- 

tnative if delivery connor be had.® Besides the actual vale of loe goods the lain- 
iflf can claim special damages, if any, for the detention. At the same time the 
decree-holder cannot execute the money portion of his decree without taking 
recourse to the procedure laid down in O. XXI, R. 31, C. P. C.® 

6. Explanation 1. — Trustee. — “Unlike the provisions of the English Act, 
Sec. 10 does not state that the plaintiff ought to be a beneficiary whilst, accord- 
ing to Sec. 437 (now Or, XXXIX, R. 1) of the Code of Civil Procedure, trustee 
represents the persons beneficially interested when the suit is concerning property 
vested in a trustee and the contention is between the persons beneficially interes- 
ted and a third party.” 

7* Explanation n — Special or temporary right. — A special or temporary 
right may either arise (1) by an act of the owner of the goods, e.g. bailment, 
pawn, or lien,® or (2) not by act of the owner, e. g. unauthorised pledge or sale, or 
^dingof lost goods.® Where the owner loses a thing and another finds it, the 
latter is entitled to its possession as against all the world except the owner, who 
has such a right even against its finder. 

8. Bailments. — ^The Bailments are of two kinds : 

(0 Simple bailments, i.e. loan, custody, carriage and agency. In this 
class of bailments the bailor (owner) is entitled to possession and the 
bailee has legal possession which does not deprive the bailor of his 
right. Therefore either of the two may obtain possession from a third 
person, 

(//) Pawn, and hire. In this class of bailments the bailor has got no 
right to possession. Such right vests in the pawnee or hirer as long as 
bailment exists. He is the only person entitled to possession. 

In order to entitle the plaintiff to obtain delivery of specific moveable pro- 
perty by suit and enforce the decree so obtained by the stringent method pro- 
vided in O. XXI, R. 31, C, P. C., it must be alleged in the plaint that the defen- 
dant is in possession of the specific property, of which possession is prayed 


1. Bhonajee v. Mst. Saras wati, A. I. R. 1924 
Nag, 176 at pp. 177-78 : 75 I. C. 33 : see 
also Shiva Prasad Singh v, Prayag Kumari 
Debee, I. L. R. 61 Cal. 711 : A. I. R. 
1933 Cal. 39; contra Murugesa v. Jetha 
Ram, I. L. R, 22 Mad. 478. 

2. Bhonajee v. Mst. Saraswati, supra : Mst. 
Rukman v. Ganga Ram, 81 P. R. 1880; 

l- B.. 61 Cal. 711 :A. I. R. 
1935 Cal. 39. 

3. Jaldu Venkata Subarao v, A. S. N. Co. 

*-• Mad. 1 (F. B.) : 30 1. C. 
840 : 1915 M. W. N. 40 : 18 M. L. T. 


236 :2 L. W. 805 : 29 M. L. J 342; 
Murugesa v. Jetha Ram, supra. 

4. Kasinath v. Debkristo, i6 W. R. 240. 

5. Ibid. ; Mst. Rukman v. Ganga Ram supra. 

6. Balmukunda v. B. N. Railway : A. I- R. 
1927 Cal. 652 at p. 653 : I.L.R. 55 Cal. 26 
10. I. C740 : 31 C. W.N. 850; also 
I.L.R, 61 Cal.7U : A.I.R. 1935 Cal. 39. 

7. Sathianama v. Sarvemabagi I. L. R. 
18 Mad. 266 at p. 272. 

8. See Sec. 47, Sale of Goods Act. 

9. See Sec. 71, Indian Contract Act, 

10. William^s Personal Property. 
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f r. Where in a suit against a carrier, the plaint asked for the recovery of one 
plank of wood that was not delivered to the consignee and also for compensa- 
tion for loss of interest, but contained no allegation that the defendant was in 
possession of the plank in question and it was obvious from the correspondence 
that he was not in possession of the same; held that in so far as the suit could 
be regarded as a suit for the return of the specific plank, the case did not come 
within Sec, 11 (old) of the Specific Relief Act snd the suit must be dismissed.^ 

An action in detinue would only lie for some specific article of moveable 
property capable of being recovered in specie and of being seized and delivered 
up to the winning party. ^ Where the goods have ceased to be recoverable or 
are not in possession or control of the defendant the plaintiff is not entitled 
to a decree for recovery in specie, his only remedy being compensation or damages 
instead.^ 


9. Specific moveable property. — * ‘Property of every description except 
immoveable property’’ is moveable property.^ Specific goods means^ goods 
ascertained and ascertainable. * Specific property is the property which is reco- 
verable in specie, i. e. the very property itself and not equivalent or repara- 
tion and capable of being seized and delivered,^ An action for detinue will not 
lie for money, corn or the like for that cannot be distinguished from other money 
or corn unless it be in a bag or sack, for then it is distinguishably marked, ^ Where 
the plaintiff a patnidar sued the defendant who was the darpatnidar for recove^ 
of thoka and otheer papr of the darpatni mahal on the basis of the contract in 
a registered kabuliat and failing such recovery claimed Rs. 100 for compensa- 
tion, it was held that the suit was one for recovery of specific rnoveable property 
under the present section and not an ordinary money suit cognizable by a Court 
of Small Causes.® Where a suit was brought for the enforcement of a m intenance 
agreement under which certain amount of grain is deliverable, the Court 
under the provisions of O. XX, R. 10, C. P. C. is not bound to grant decree tor 
delivery of such property and in the alternative for its value in money. In 
a case where grains agreed to be given were not specific grains a decree 
payment only should be granted.® There cannot be any property in a dead bo y 
and corpse cannot be regarded as a moveable property. Therefore a suit tor 
possession of a corpse is not maintainable under this section.^ ^ 


10. Special or temporary right. — A special or temporary right may 
either arise (1) by an act of the owner of the goods, e.g. bailment, pawn, or 
lien, 11 or (2) not by act of the owner, e.g. unauthorized pledge o** sale or 
finding of lost goods. i^ Where the owner loses a thing and another finds it, 
the latter is entitled to its possession as against all the world except the owner, 
who has such a right even against its finder. 


1. Jaldu Venkata Subarao v. A.S.N. Co. 
Ltd., I.L.R. 39 Mad. (F.B.) 1 :30 I.C. 840: 
29 M.L.J. 342 : 2 L.W. 805:8 M.L.J. 236 
(F.B.). 

2. Fadu Jhela v. Gour Mohan Jhela, 
I.L.R. 19 Cal. 544 (F.B,); Murugesa v. 
Jetha Ram> I.L.R. 22 Mad 478. 

3. Jaldu Venkata Subarao v, A.S.N. Co. 
Ltd,, supra; Murugesa v'. Jetha Ram, 
supra. 

4. See General Clauses Act, Sec. 3 (4). For 
definition of “inimoveable property”, see 
notes under Sec. 6, supra, 

5. Murugesa v. Jetha Ram, supra. 


6. Sankumary v. Govinda, I. L. R. 

383 ; Fadu Jhela v. Gour Mohan Jhetha 

supra. 

7. 3 Stephen Com. 437. 

8. Najibulla Sardar v. Harimohan Mitra 
A.I.R. 1932 Cal, 481 at p. 481. I.L.R. 50 
Cal. 352 : 139 I.C. 640. 

9. Bhonaje© v. Mst. Saraswati, A.I.R. 
1924 Nag. 176 at pp. 177-78 : 75 I.C. 
833: 

10. Ma kin v. U Ba, A.I.R. 1930 Rang. 143 
(2) at p. 144 : 121 I.C. 775. 

11. See Sec. 47, Sale of Goods Act. 

12. See Sec. 71, Indian Contract Act. 
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The bailments are of two kinds : 

(i) Simple bailments, i. e, loan, custody, carriage and agency. In 

this class of bailments the bailor (owner) is entitled to possession and 

legal possession which does not deprive the bailor 

of his right. Therefore, either of two may obtain possession from a 
third person. ' 

^^wn and hire* In this class of bailments the bailor has got 
no right to possession. Such right vests in the pawnee or hirer as 
long as bailment exists. He is the only person entitled to possession. 

. Tiien* ’The vendor has a right to possession of the thing sold until 

he IS paid the purchase money.^ Such right to temporary possession is called 
lieu. 


12. Liznitation. — suit for the recovery of specific moveable property 
under this section will be governed by Art. 91 (B) or 69 of the Limitation Act, 
1963, according to the allegation of the plaint on the facts found and the period 
of limitation is three years under the appropriate article of the Limitation 
Act, 1963. Previously such suits were governed by Art. 49 of the Indian 
Limitation Act, 1908, which corresponds to new Arts. 91 (B) and 69 of the Limi- 
tation Act of 1963. 

13. Appeal. — An order under this article is a decree within the mean- 
ing of Sec. 2 of the Code of Civil Procedure, 1908, and as such it is appealable 
under Sec, 96 of the Civil Procedure Code which applies to the proceedings 
under this section. 

New Old 


8. Liability of person in 
possession, not as owner to 
deliver to persons entitled to 
immediate possession. — Any per- 
son having the possession or 
control of a particular article 
of moveable property, of which 
he is not the owner, may be 
compelled specifically to deli- 
ver it to the person entitled to 
its immediate possession, in any 
of the following cases: 

(a) when the thing claimed is 
held by the defendant as the 
agent or trustee of the plaintiff; 

Q}) when compensation in 
money would not afford the 
laintiff adequate relief for the 
ibss of the tlung claimed ; 

IP*--— 

’WilHftni.* penoaal Property' 

SSuKr—U 


11. Liability of person in 
possession, not as owner to 
deliver to person entitled 
to immediate possession. — Any 

person having the possession 
or control of a particular 
article of moveable property of 
which he is not the owner, may 
be compelled specifically to 
deliver it to the person, entitled 
to its immediate possession, in 
any of the following cases: 

(a) when the thing claimed is 
held by the defendant as the 
agent or trustee of the claimant ; 

(p) when compensation in 
money would not afford the 
claimant adequate relief for the 
loss of the thing claimed ; 

2. See Sec. 47 of the Sale of Goods Act* 


i6i 


New 

(c) when it would be extre- 
mely difficult to ascertain the 
actual damage caused by its 
loss ; 

(d) when the possession of 
the thing claimed has been 
wrongfully transferred from the 
plaintiff. 

Explanation , — Unless and 
until the contrary is proved, the 
Court shall, in respect of any 
article of moveable property 
claimed und.er Cl. (Z?) cr Cl.(c) 
of this section, presume — 

(a) that compensation in 
money would not afford the 
plaintiff adequate relief for the 
loss of the thing claimed, or, as 
the case may be ; 

(b) that it would be extre- 
mely difficult to ascertain the 
actual damage caused by its 
loss. 
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Old 

(c) when it would be extre- 
mely difficult to ascertain the 
actual damage caused by its 
loss; 

{d) when the possession of 
the thing claimed ihas been 
wrongfully transferred from the 
claimant. 


Iltustrations 

Of clause{a)^K,proceedmg to Europe ^ 
leaves his furniture in charge of B 
as hh agent during his absence, B without 
A’5 authority pledges the furniture to C, 
avd C knowing that B had no right to 
pledge the furniture, adverties it for sale, 
C may be compelled to deliver the furn- 
iture to A for he holds it as A^s trustee. 

Of clause (ft ) — Z has got possession of 
art idol belonging to A*s family and of 
which A is the proper custodian, Z may 
be compelled to deliver to A, 

Of clause (c) — A is entitled to a 
picture by a deal painter and a pair of 
rare China vases, B has possessiott* of 
them. The articles are of too special a 
character to bear an ascertainable market 
value, B may be compelled to deliver 
them to A. / - 
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SYNOPSIS 


1. Legislative changes. 

2. General note. 

3. Scope. 

4. Pos^ssion or control. 

5. Sections 7 and 8 — Distinction, 

6. Action in detinue. 

7. Detinue and conversion. 

8. Whether a judgment in conversion passes 
property to defendant. 

9. Clause {a). 


10. Gratuitous bailment — Liability of Pur- 
chaser from bailee. 

11. Clause (6) and illustration. 

12. Prefii/m ajfectioms, 

13. Damages as inadequate relief. 

14. Clause (r) and illustration. 

15. Delivery of deeds and papers. 

16. Damages, award of. 

17. Clause {d), 

18. Legitimate extension of doctrine. 


1 , LegisIatiTC changes. — This section corresponds to old Sec.Il. The 
word “claimant” occurring under CIs. (a), (b) and (<f) of the old Sec. 1 1 
has been substituted by the word “plaintiff” Illustrations have been omitted 
and an explanation has been newly added. 


2 . General note. This section confers a right to a relief which is not 
given by any other provision of the Act, 

First, specific delivery under this section is to be distinguished from specific 
performance of a contract inasmuch as the right of recovery in Sec. 8 (now Sec. 5) 
is not based on contract but on the right to "possess. 

Secondly, this section is to be distinguished from Sec. 7 (now Sec. 4). 
The distinction between the two kinds of action is fully explained in Banerji’s 
Tagore Law Lectures.^ Under Sec. 7 (old), the suit is, in reality, a suit for 
recovery of moveable property or damages in the alternative and the decree 
and Its execution are governed by the previsions of Order XX, rule 10 and 
Order XXI, rules 30-31. Plaintiff himself is obliged to stale in his plaint the 
estimated value of the moveables (vvW Form No. 32, Sch. I, App. A of the 

Civil Procedure Code), which would be paid to him if delivery cannot be had 
[Order XXI, rule 31 (2), C. P. C.j. 

Under this section, the plaintiff seeks recovery of the articles in specie 
and has not to state in his plaint the estimated money value of the article : 
on the other hand, he states that no pecuniary compensation can be assessed 
or will be adequate relief to him {vide Form 39 of Sch. I, App. A of the Civil 
Procedure Code). Of course, even in such a case, in default of coir-pl farce with 
the decree, the Court has the power, inter alia, to attach and sell the judgment- 
debtor’s property and pay compensation to the decree-holder out of such sale- 
proceeds, But in this case, the amount of compensation need not be equi- 
valent to any estimated value of the article; it is compensation in the proper 
sense of the term, the amount being left to the discretion of the Court 
[Order XXI, rule 31 (2), C. P. C.). In short, “The amount of legal coercion, 
which can be brought against a defendant to enforce a decree for specific 
delivery under this section is, therefore, clearly greater than that which can 
be employed to enforce a decree under Sec. 7 (now Sec. 4).”^ 

In fact, both Secs. 7 and 8 (now Secs. 4 and 5) relate to v hat is called 
an action of detinue in England, but while Sec. 7 (now Sec. 4) represents the 
common law rule, Sec. 8 (now Sec. 5) represents the equitable gloss upon it. 
As Pollock and MuUa® put it briefly : 


1. Law of Specific Relief y 2nd Ed,, pp. 74-75. Ed.,p. 75. 

2. Nelson, Rtf p. 115, quoted 3. Specific Relief Act, 8th Ed., pp. 756-57. 

in Bailors of Specific Relief ^nd. 
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“In England a person entitled to the immediate possession of a 
specific chattel was in principle entitled to recover it by an action of 
detinue. The writ in that action demanded specific delivery. But 
owing to the defective procedure for the execution of common-law 
judgments, this could not in practice be enforced. Then a court of 
equity, when applied to for relief, had to be satisfied that the remedy 
in damages to be value of the goods, which alone was available for the 
plaintiff at common law, would not be adequate, or that some specially 
equitable right of the plaintiff under a trust, for example, was involved.” 


The equitable gloss, however, applied only to cases where damages could 
not afford adequate relief,^ or where there was a fiduciary relationship between 
the parties,® by reason of which the defendant would be bound, in conscience, 
to make specific delivery. These special cases are specified in this section. 

However, it is necessary to clarify the question of the burden of proof 
under the section. Regarding it, it has been held by the Madras High Court, ^ 
that in order to obtain relief under the section, the plaintiff must allege and 
prove not only that the defendant is in possession of the property but that the 
plaintiff’s case is covered by any of the four clauses of the section. This view 
has been criticised by Pollock and Mulla,^ as unjust and this criticism has met 
with judicial approval.® Now, since in an action of detinue courts in England 
direct a restitution in specie whenever there exists a fiduciary relationship ' 
between the parties, it should be for the plaintiff in cases falling under Cl. (i?) 
to establish such relationship. In cases falling under Cl. {d) also, it should be 
incumbent upon the plaintiff to establish that the possession of the defendant 
originated in a wrongful transfer of possession. But so far as cases falling 
under Cls. (^) and (c) are concerned, ii should le for the defendant to establish 
t hat the article in respect of which possession is claimed by the plaintiff is an 
ordinary article of commerce having no special value or interest to the plaintiff 
or that the damage is assessable in money. The principle followed in an action 
of detinue, as explained by Swinfer Lady, M. R.,^ is that : 

“The power vested in the Court to order the delivery up of a parti- 
cular chattel is discretionary and ought not to be exercised when the 
chattel is an ordinary article of commerce and of no special value 
or interest, and not alleged to be of any special value to the plaintiff, 
and where damages would fully compensate.” 


The foregoing principle has been incorporated into the section, as an 
explanation.'^ 

3. Scope. — ^In order to enable a person to obtain delivery of specific 
moveable property by suit and enforce the decree obtained by the stringent 
methods provided in Order XXI, rule 31, C. P. C. he should allege and prove 
fa^s which give him a right to compel the delivery of the specific moveables 
under this section because unless he does so he cannot have a decree for the 
return of the specific moveable property.® 


1. Vide Winfield on Tort, 6th Ed., p. 415. 

2. Cf. Wood V. RowcHffe, (1847) 2 Ch. 382 
at p, 383. 

3. Jadu Venkata Subbarao v. A.S.N. Co. 
Ltd., T.L.R. 39 Mad., 42 (F.B.). 

4. Specific Relief Act, 8th Ed., p. 757. 

5. Subbarayalu v. Annamalai, I.L.R. (1946) 
Mad. 174 at. p. 179. 

6. Whitley Ltd. v. ‘Hill, (1918) 2 K, B. 808 


at p. 819. 

7. Law Commission of India, Ninth Report 
on Specific Relief Act, 1877, pp. 6 to 8. 

8. Jaidu Venkata Subbarao v. A.S.N. Co.Ltd. 
Calcutta, A.I.R. 1916 Mad. 314 at p. 311 : 
I.L.R. 39 Mad. I (F.B.) : 1915 M.W.N. 
644 : 29 M.L.J. 342:2 L. W. 805:30 I.C, 
840:18 M.L.T. 236. 
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4 , Possession or control. — The relief under this section can only be grant- 
ed against a person having the possession or control of particular article 
claimed by the plairitiff. It is, therefore, necessary to clearly allege and prove 
the factum of possession and control of the defendant. 

A person cannot be said to be in control of moveable property when he 
can only obtain its possession with the assistance of a court of law. The word 
“control ” in the section means control exercised when the property in question 
is in the physical possession of an agent or bailee, who is. reasonably certain to 
carry out the directions of the principal or bailor.^ 

5. Sections 7 and 8— Distinction.— (1) Under Sec. 8 (old Sec. 11) a 
suit is not competent against the owner of the moveable property while under 
Sec. 7 (old Sec. 10) a person having a temporary or special right to possession 
can maintain an action against the owner of the article. 


(2) In a suit under Sec. 7 (old Sec. 10) the decree framed being under 
Order XX, rule 10 (old Sec, 11) ft is for the return of moveable property or 
for money value thereof in the alternative whereas it is for return of the article 
under Sec. 8 (old Ssec. 11). 


6, Action in detinue. — An action in detinue contemplated by the section 
can be successful on very limited grounds, one of which is that the article of 
moveable property in question is of such a nature that money compensation in 
respect of the same would not afford adequate relief to the plaintiff ; such an 
rction can also succeed in a case where it would be extremely difficult to assess 
the actual damage caused to the plaintiff by the loss of the moveable property 
in question. It is not difficult to visualise the nature of articles contemplated 
by this section. They may be a rare piece of art or a rare painting ol a cele- 
brated artist in respect of which it would not only be extremely difficult to assess 
the actual damage caused to the plaintiff by loss of the article, but it would also 
be impossible to afford adequate money compensation to the plaintiff for the 
loss of such a rare article. 

The substantial case sought to be made by the plaintiff will in no case 
be changed merely on the ground that the plaintiff wants to seek an alterna- 
tive relief in the event of the ingredients of Sec. 8 (old Sec, 11) of the Specific 
Relief Act not being established.^ 

7. Detinue and conversion. — Schwa be, C. J., in Simam Chetty v. G.S. 
Alagiri Aiyar^^ while delivering the judgment on behalf of the Full Bench of 
the Court, pointed out the legal implications and their effects of detinue and 
conversion of goods and other moveable properties. He says at pages 440 and 
441 : ‘Tt is worth calling attention to the fact that there are two distinct forms of 
action which could be brought against a defendant who has or should have move- 
able property of the plaintiff in his possession. They are known as detinue and 
conversion, the latter being in the old law also called trover. In the former the 
suit is primarily for the return of the chattel to which is usually added a claim 
for its value in default of its return. The decree in such an action takes two 
alternative forms with the same effect. One is for the return to the plaintiff 


1, Lai Chand v. Hari Chand, 43 C.W.N. 
903. 

2. Mahabir Prasad Singh v. Narmedeshwar 
Prasad Singh, A.I.R. 1967 Pat. 326 at 
p. 327. 


3. A.I.R. 1924 Mad. 438 at pp. 440, 441 : 
l.L.R. 46 Mad. 852 (F.B.): 77 I.C. 580 • 
45M.L.J.516:18L.W. 545:1924 M. W.N. 
6\see also l.L.R. 4 Ca!, 116. 
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within a limited time of the chattel or its value together with damages, if any, 
for its detention and the other is for a sum, being the value plus the damages for 
its detention to be reduced as to the damages, only if the chattel is returned 
in a certain time. In either case the c-pticn to reti rn or to pay is in the 
defendant, but the Court may in proper cases order the specific delivery of the 
chattel which the defendant must comply with on pain of C( ntempt, or it may 
order the issue of a writ of delivery to the Sheriff directing him to seize the 
chattel. The action for conversion or trover is for damages only and is as 
a rule for the value of the chattel and is based on an allegation that the defendant 
has converted the chattel to his own use by some wrongful dealing with it, one 
instance of which is the refusal to deliver upon demrnd, and on a decree of this 
kind the defendant has no option to deliver up the chattel nor has the plaintiff a 
right to demand it. 

8. Whether a judgment in conversion passes property to defendant.— The 

question then arises whether a judgment in conversion passes the property to 
the defendant unless and until it is satisfied. This matter was exhaustively 
dealt with in a Full Bench judgment of the Madras High Court in SubbarayaJu v. 
AmamoJoi Chettiar^ Their Lordships observed thus : 

‘*As we have already^ indicated, the appellate decree was based 
on the wording of the rlaint but this does not mean that it must be 
read as giving an option to the appellants. The question whether 
the appellants were entitled to retain the projector on payment 
of the value fixed by the Court was never raised before us. The 
main question urged V'as whether the respondent was entitled to 
forfeit the deposit and insist on the return of the projector with 
hire at the rate agreed upon. It was not suggested that if we decided 
this question in favour of the respondent he could not insist on the 
machine being^ delivered back to him and would be compelled to 
rest content with its value. We consider that the decree must be 
giving the plaintiff the right to delivery of the projector if 
this form of relief is under the law of India open to him. The ans- 
wer to the question really turns on the meaning to be given to Cl. (a) of 
Sec. 1 1 , Specific Relief Act.*’ 

It is l^rd to see on principle why the right should he cerfined to special 
categories. The framers of the Act seem to have forgotten that the Indian courts 
merely courts of English equitable jurisdiction. In England a person 
enti ed to the immediate possession of a specific chattel was in principle entitled 
to recover d by an action of detinue. The writ in that action demanded specific 
delivery. But owing to the defective procedure for the execution of common 
aw judgments, this could not in practice be enforced. Then a court of equity, 
when applied to for relief, had to be satisfied that the remedy in dam? ges to 
tne value 01 the goods, which alone was available for the plaintiff at common 
law, would not be adequate, or that some specially equitable right of the plaintiffs 
un er a tnist for example, was involved. Under a more rationally developed 
system the burden would be on the defendant to show cause why it should not be 
just and equitable to avoid specific restitution. 


1. A.I.R. 1945 Mad, 281 
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In Venkata Subharao v. Asiatic Steam Navigation Co, of CalcuttOt^ a Full 
Bench of the Madras High Court said this : 

“But in order to entitle the plaintiff to obtain delivery of specific 
moveable property by suit and enforce the decree so obtained by 
the stringent methods provided in Order XXI, rule 31, C.P.C., it is 
necessary that he should allege and prove facts which entitled him 
to compel the delivery of the specific moveable under the provisions 
of Sec. 11, Specific Relief Act, because unless he does so, he cannot 
have a decree for the return of the specific moveable property. There 
is no allegation in the plaint that the defendant is in possession of 
the plank in question and it is obvious from the correspondence that 
he is not. That being so, the case does not come within Cl (a) of Sec. 
11, Specific Relief Act, and it certainly does not come within Cl. (Z?), 
(c) or {dy* 

There the claim was for the return of a plank and it was held that as the 
suit did not fall wichin Sec. 11 (old), it could not be maintained. The effect 
of this judgment is that a plaintiff cannot obtain specific restitution of a chattel 
unless his claim falls within Sec. 11 (old), Specific Relief Act. It is obvious that 
Cls. (£►), (c) and (d) of Sec. 11 (old) do not apply to the present case and, there- 
fore, courts have only to consider Cl. {af If the appellants are in the position of 
agents or trustees within the meaning of that clause, the Court can direct them to 
deliver over the projector to the respondent. Mr. Brad dell on behalf of the 
respondent has conceded that the appellants cannot be regarded as agents; but 
he says that they are trustees within the meaning of Cl. (a), the word “trustee’* 
here does not mean a trustee within the meaning of the Trusts Act. 
Section 3 (old), Specific Relief Act, says the word “trustee” includes every person 
holding, expressly, by implication or constructively, a fiduciary character. 
Therefore, if the appellants held the projector in a fiduciary capacity after 
the respondent had demanded the return of his machine, as he had the right 
to do, he will be entitled to an order directing its delivery to him. In HalletVs 
Estate^ Knatchbull v. Hallett?^ Thesiger, L.J., said: 

“It has been established for a very long period, in cases at law 
as well as in cases in equity, that the principles relating to the 
following of trust property are equally applicable to the case of a 
trustee, using the term in the narrow and technical sense which is 
applied to it in the Court below, and to the case of factors, bailees, 
or other kinds of agents.” 

This statement clearly recognizes that a bailee holds a fiduciary 
character. In Ramaswami Gupta v. Kamalammah^ a Bench of the Madras High 
Court, while holding that a bailee is not a trustee within the meaning of 
the term in the Trusts Act, recognized that he may in some respects be in a 
fiduciary position as regards his bailor and the observations of Thesiger, L.J., 
in In TB Halletts Estate^ Knatchbull v. Halletty^ quoted above, were referred 
to. Held that the appellants held the projector in a fiduciary capacity 


1. A.I.R. 1916 Mad. 314: 1.L.R. 39 Mad. 1 : 
30 I.C. 840 (F.B.). 

2. (1879) 13 Ch. D. 696 at p. 722. 


3. 42 M.L.J. 32 :A.I.R. 1922 Mad. 44 : 
I.L.R. 45 Mad, 173 : 70 I.C. 448. 

4. (1879) 13 Ch, J>, 696. 
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within the meaning of CL (a) of Sec. 1 1 after the respondent had terminated the 
contract and demanded its return. But without authority courts consider that 
this must be the decision when the facts are borne clearly in mind. The property 
in the articL had never passed to the appellants. When the contract was ter- 
minated they had no right to deal with it or even use it. They held it on be- 
half of the respondent and it was their duty to deliver it up to him. They were 
not trustees in the technical sense, but they held the article in a fiduciary character 
sufficient to satisfy Sec. 1 1 (old), Specific Relief Act, It would inder d be remark- 
able if in the circumstances of this case, especially when the Court holds the 
article on behalf of the party entitled to it, it could not direct delivery to be 
given to the true owner.^ 

It is settled law that a judgment for the recovery of goods or their value 
or for the value of the goods to be reduced if the goods are delivered, does not 
of itself transfer the property to the defendant but only if and when it is satis- 
fied by actual payment of the value. ^ 

9. Clause (a), — This right to be protected in the use or beneficial en- 
joyment of property in specie is not confined to articles possessing any peculiar 
or intrinsic value.-^ In cases under this clause there is a fiduciary relationship 
subsisting between the parties and equity will fasten up the conscience of the 
defendant and compel him to make specific delivery. “Where a fiduciary rela- 
tionship subsists,’^ observed Lord Cottenham, “between the parties whether 
it be tne case of an agent or trustee or a broker, or whether the subject-matter 
be siock or cargoes or chattels of whatever description, the Court will interfere 
to prevent a sale, either by the party entrusted with the goods or by a person 
claiming under him through an alleged abuse of power.”^ 

A servant entrusted by his mistress with the custody of goods, pawned 
them during her absence. The mistress sued the trover for goods. It was held 
that the custody of the servant was not “possession” within the meaning of 
Sec. 178 of the Contract Act, and that if he was to be regarded as having taken 
the goods into his possession for the purpose of pawning them, the case 

came within the second proviso to that section, and that accordingly the action 
would lie.® 


It may, however, be noticed that the illustration to Cl. {a) postulates 
that C had notice that B had no authority to pledge the furniture. But if C 
had no such notice, then the pledge would be valid under Secs. 178 and 
178-A, Contract Act and Sec. 30, Sale of Goods Act. But before these sections 
can come into operation it must be proved that the pledgor was in juridical 
possession of the goods and not only a custody of them.® 


1. Subbarayulu v. Annamalai Chettiar, 
A.T.R. 1945 Mad. 281, at pp. 282-83. 

2. Brinsmead v. Harrison, (1871) L.R. 6 C P 
584: 40 L.J. C.P. 281: 24 L. T. 798:10 
W.R. 956; In re Gunsburg Ex parte, 
(1920) 2 L.B. 426:89 L.J. K.B. 725: 
123 L.T. 353 : 64 S.L. 498 : 36T.L.R. 
455 ; see also Subbarayalu v. Annamalai. 
A.I.R. 1945 Mad. 281: (1945) 1 M.L.J. 424 

(F B ). 

3 . (1946) ‘3 Hare 304, 


4. Wood V. RowcHiTe, (1847)2 P, L. 382; 
see Biddomoye Debi i». Sitaram, I. L.R. 
4 Cal. 497. 

5. Biddomoye Debi v. Slttaram, supra. 

6. Kattaramaswami v. Kamalammal, I.L,R. 
45 Mad. 173:A,LR. 1922 Mad. 44:70 
l.C. 448 : 42 M.L.J. 32: 30 M.L.T. 156 : 
14 L.W. 599 : 1921 M.W.N. 801; 
Sushippier v. Subramama, I.L.R. 
40 Mad, 678:34 l.C. 751:19 M.L.T. 
386 : 30 M.L,J. 587, 
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.'‘"•®®"‘-L!abiIity of purchaser from bailee.-In gratuitous 

Se fs a i" good faith for consideratioi, from such 

aS or &rioror w'* 1 7 ^^ the^ provisions of Sec. 96 of the Indian Trusts 

tiMs° rn A K ^ Contract Act. There are three posi- 
tions. (1) A purchaser from a person who has only the custody of the propertv of 

person who has got^oSon 
nrotected^^^J Of another With notia that the seller has got no authority is not 
protected, and (3) a purchaser without notice that the seller who has got the 
possession of the property of another has no authority to sell is protected.^ 

instant case the plaintiff lent certain jewels to one Meenakshi Ammal for 
bride^”*®’ plaintiff said of decking the latter’s daughter for a prospective 

pledged them with Than- 

gavelu Mudaii and Chinnaswami Sah. The defendant after redeeming the jewels 

pledges bought them from Meenakshi Ammal. The plaintiff brought 
j '* against the defendant for the recovery of the value of the jewels which 

rrf .u defendant appealed against this judgment. The defence 

was inai the defendant was a purchaser for value withouc notice of any defect 
in the title of Meenakshi Ammal to these jewels and lie is iherefore protected 

within the Trusts Act or secondly by the provisions of Secs. 108 
and 178 of the Contract Act. Although a bailee may be in some respect in a 
I iduciary position as regards his bailor it is very different thing from saying 
that a bailee is a trustee pure and simple. Where the bailee by a wrongful deal- 
ing wuh the chattel, has determined the bailment, all third persons, however 
innocent, who purport in any way to deal with the property in chattel are guiltv of 
conversion and liable to the bailor.^ 


Thus a servant in custody of goods on behalf of his master^ or a wife in 
custody of her husband’s jewellery on his behalf,^ or a gratuitous bailee, ^ or 
a i^rson who has hired a jewel from its owner, ^ or a person in possession of an 
rrticle under the hire-purchase system,® or a person who has obtainea the jewels 
from the owner on fraudulent representation,'^ cannot pass title by an unauthoriz- 
ed pledge. A commission agent employed to sell goods can make a valid 
pledge.® So also a seller who has been left in possession of the goods sold.® Simi- 
larly, where a person who had authority to sell, endorse and assign Government 
promissory notes borrowed money from a bank on the security of the notes 
and^ deposited the same with the bank^ it was held that the bank was entitled to 
retain the notes. Where A delivered to B a. cinematograph projector under an 
agreement to pay the price in instalments and there was a provision, in case of 


1. Kattaramaswami V. Kamalammal, A.I.R. 
1922 Mad. 44 at pp. 44,45 : 1.LR. 45 Mad. 
173 : 70I.C.448 : 42 M.L.J. 32: 30M.L. 
T. 156: 14 L.W. 599: 1921 M.W.N. 
801; Sushippior v. Subramania, I.L.R. 
40 Mad, 678:34 I.C. 751 :19 M.L.T. 386: 
30M.L.J. 587. 

2. BHdomoye Debi v. Sittaram, I.L.R. 4 
Cal, 497. 

3. Seager v. Hukmakessa, I.L.R. 24 Bom. 
459. 

4. Shanker v. Mohan, I.L.R. 11 Bom. 704. 

5. Nagauana v, Bappu, I.L.R. 27 Mad, 424. 

6. Greenwood v. Holquette, 12 B.L.R. 42, 

S,R,A.— 22 


contra Abdul Hassan v. Rangi Lai, 34 
P. R. 1902. 

7. Kartik v. Gopal, I.L.R. 3 Cal. 264. 

8. Sushippier v. Subramania, supra; King- 
Emperor V. Nga Po Chit, A.I.R. 1923 
Rang. 227 at p. 229 ; I.L.R. 1 Rang. 199 : 
74 I.C. 1050; Profulla Kumar Bosa v. 
Nobo Kishore Rai, 23 C.W.N. 907 : 54 
I.C. 224; Durgabai v. Saraswatibai, 118 
I.C. 796 : 31 Bom, L.R. 414. 

9. Haji Rahim Bux u. Central Bank of 
India, I.L.R. 56 Cal, 367 : 119 I.C. 23: 
A.I.R. 1929 Cal. 497, 

10. Bank of Bengal v. Mcleod, 5 M.I.A, 1 
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default in payment of an instalment, empowering A to terminate the contract and 
fake possessiLi of the projector, it was held that the ^ment 

did not pass to the purchaser, and a decree passed in flavour of ^ in a 
recovery of the projector filed on default and in the alternative for *6 pri« 
did not entitle B to retain the projector and pay the price, as B held the projec 
in a fiduciary capacity within the meaning of this clause. 

11 Clause (b) and illustration.— It is now well settled that it ts within 
the power of a court having equitable jurisdiction to compel the delivery 
of heirlooms or chattels of peculiar value to the owner. To quote ^rd 
Fllenborough, “in all cases where the object of the suit is not capable of 
nensation by damages it would be strange if the law of this countpr not 
afford any rLedy. It would oe great injustice if an individual o^nnot have 
property ithout being liable to the estimate of people who have not his feeling 
uron it.”* The ground of jurisdiction is the same as that upon which 
specific performance of an agreement is enforced, viz. that the g 

obiect and damages will not afford an adequate compensation.® The actual value 
of'af hetloom may possibly in some cases be easily calculated but its t^be to 
the members of the family will not be capable of valuation for it has a pretium 
affect ionis which it is impossible to value in sordid gold or silver. 

12, Pretium affectionis. — An article may not have much intrinsic value, 
but by reason of peculiar associations or some special consideratioi^ it may 
have obtained in the eyes of its holder a value that cannot be estimated ^ in any 
ordinary medium of exchange. Take the illustration put by the Legislature, 
the case of a family idol. The stone or metal of which it is composed by no 
means represents its value. Non-Hindus may call the value that the family puts 
upon their idol sentimental or fictitious or anything they please. But there 
can be no doubt that if the proper custodian of the idol is deprived of its posses- 
sion no monetary consideration will afford him adequate relief."" In the 
English csL&e—Pusey v. Fusey^*^ an heir instituted a suit to recover a horn whicn 
bore an inscription and which had from time out of mind been the token by 
which the family estate had been held and the suit was decreed. Other instances 
of successful suits are in respect of an old altar piece made of silver bearing. 
Greek inscription and dedication to Hercules, dresses, decorations, books an 
papers of a masonic lodge,® heirloom, private letters,^® a college ^lomento m tn 
shape of a wooden bowl,^^ a cup won as prize, wampum bells belonging to Ke ^ 
Indians^’ and slaves in America.^^ As was urged in Duke of Somerset v. 
where the thing sued for was a matter of curiosity and antiquity, it would be very 
hard that one who comes by such a piece of antiquity by wrong, or it may dc 
trespasser, should have it in his power to keep the thing, paying only the intn^ ^ 
value of it, which is like a trespasser’s forcing the rightful owner to part with a 
curiosity, or matter of antiquity or ornament, nolens volens, Talbot, 

9. Macclesfield v. Davis, (1814) 3 V.& B. 
18. 

10. Dock V, Dock, 108 Pa. 14. 

11. Beasley v. Allyn, 15 Philla. 97. 

12. Wilkinson v. Still, 175 Mass. 581. 

13. Onondoga Nation v. Thacker, 61 
Supp. 107, affd. 65 N.Y. Supp. 1014. 

14. Murphy v. Clark, 9 Miss. 221. 

15. (1735) 3 P. W. 390 : 1 Ames 40 : 3 Wb. 
& T., 8th Ed., p. 459. 


1. SubbarayaUi v, Annamalai, A.l.R. 1945 
Mad. 281: (1945) 1 M.L.J. 460 (F.B,). 

2. 2 Wh. & T.L.C., 8th Ed. at p. 462. 

3. Fells V. Read, 3 Ves 70 at p.71 :2 Scotts 37. 

4. Duke of Somerset v. Cookson, 3 P.W. 
390: 3 Wh. & T., 8th Ed., p. 459. 

5. Dr. Banorjee’s Tagore Law Lectures, p. 72. 

6. (1684) 2 Wh. & T., 8th Ed. 458; 1 Ver. 
273 at p. 278. 

7. Duke of Somerset v. Cookson, supra* 

8. Llyod V. Loring, (1802) 6 Ves. 773. 
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upheld the broaci coutemiou thcit in itself nothing can be more rctisonuble than 

that the man who by wrong detains any property, should be compelled to restore 
it again in specie ^ 


13, Damages as inadequate relief. — ‘‘There are cases in which the offer 

McGowin V. ® ^ ™°ney is not a satisfucUon but an insult. Shall a lover 
Remington. laKe money as the price of his mistress’s portrait of which 

a rival has robbed him.”^ Again in an American case ^ the suit 

T prepared aad usea by the 

plaintm in his business as a surveyor together with his instruments and oflice 

furniture all of which were left in the possession and custody of the defendant 

his clerk, under the express understanding that they were to be redelivered when- 

ever the plaintiff wanted them. The suit for delivery of the chattels was decreed 

by the Court. In this case Bell, J., delivered himself as follows: 


‘B y what standard would you measure the injury the plaintiff may 
sustain in future from being deprived, even for a brief period of the 
use of papers essential to the prosecution of his business? Their 
intrinsic value might, perhaps, be ascertained by an estimate* of the 
labour necessary to their reproduction, admitting the means to be 
at hand, and within the power of the plaintiff. But how could a 
tribunal ascertain the probable loss which in the meantime might be 
sustained? The present pecuniary injury might be little or nothing, 
and so possibly of the future; or it might be very great depending 
upon the unascertainable events of coming time, as these may be 
influenced by the misconduct of the defendant. These considerations 
show, I think, the case is not one for damages. Besides as many 
of the maps, plans, surveys and calculations are copies of private papers, 
we are by no means satisfied they could be replaced at all, certainty 
nor without the permission of the owner — a risk to which the plaintiff 
ought not necessarily to be exposed. If to those reflections we added the 
fact that some of the documents are the original work of the plaintiffs, 
of value as being predicated upon data possibly no longer accessible, a 
wrong is perpetratea which a chancellor ought not to hesitate in relieving.”'^ 

The scope of enquiry in the American case noted above, has been stated 
thus: 


“The enquiry must be whether the law affords adequate redress by 
compensation in damages when the complaint is of the detention of 
personal chattels. If not the aid of a Court of Chancery will always 
be extended to remedy the injury by decreeing a return of the thing 
itself. The precise ground of this jurisdiction is said to be same as 
that upon which the specific performance of an agreement is enforced, 
namely, the fruition of the thing, the subject-matter of the agreement 
is the object, the failure of which would be but ill-supplied by an 
award of damages.® In the application of this rule some difficulty 
has been experienced. The examples afforded by the English books 
are usually those cases, where, from the nature of the thing sought 
after, its antiquity or because of some peculiarity connected with it, 
it cannot easily or at all be replaced. Such articles as these are 
commonly esteemed not altogether, or perhaps at all, for their 

1. Dr. Banerjee's Tagore Law Lectures, pp. Jones 56. 

72, 73. 4. Ihid, 

2. Bontham, Legislation, p. 290. 5. Lowther v, Lowther, 13 Ves. 95. 

3. McGowin v. Remington, 12 Ph. St. 2 
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intrinsic value, but as being objects of attachment or curiosity and 
therefore not to be measured in damages by a jury who cannot enter 
into the feelings of the owner; so, too, the impossibility, or even great 
difficulty of supplying their loss, may put damages out of the question 
as a medium of redress. But these are not the exclusive reasons why 
Chancery interferes, for there may be cases where the thing sought to be 
recovered is susceptible of reproduction, or substitution, and yet where 
damages could not be so estimated as to cover present loss or compensate 
its future consequent inconvenience. And I take it, this is always so 
where, from the nature of the subject-matter or the immediate objec; 
of the parties, no convenient measure of damages can be ascertainedt 
or where nothing could answer the justice of the case but the performance 
of the contract in specie** 

14. Clause (c) and illustration. — ^This clause applies to articles of unusual 

beauty, rarity and distinction such as artistic productions, 
Application of value of which it is impracticable to assess. Clauses 
* (b) and (c), if must be noted, are by no means exclusive and cases 

will be found which will be covered by both the clauses. The clause applies 
to a chattel “whose principal value consists in antiquity, or its being the production 
of some distinguished artist; or its being a family relic, ornament or heirloom, 
such as, for instance ancient gems, medals and coins; ancient statues and busts, 
paintings of old and distinguished masters, and even those of modern dates, 
having a peculiar distinction and value such as family pictures and portraits and 
ornaments and things of a kindred nature.^ Just as there may be moveable articles 
of special value to their owner, but of no general pecuniary value to themselves, so 

there may be other moveable articles of such great rarity 
Instances of articles and value that they cannot be replaced by money.® Any 

U extreme! y^^dimcuU to allowed in such cases must in a great 

ascertain actual damages measure conjeciural.® Instances of such articles are a box 
caused by their loss. of jewels,^ or finely covered cherrystone,^ family pictures,® 

valuable paintings,’ pen and rencil sketches,® and extraor- 
dinarily wrought pieces of plate,® silver altar piece, certificates of registry of 
ship,^^ chattel of a peculiar value on account of use in business,^ stock on farm 
without which the work cannot proceed,’ ® tobacco box of a club,^^ and 
certificates of title to Government stock. other instances of such articles are 
to be found under the heading “Pretium affectionis” under Cl. (6). In (^ses 
like these the owner is entitled to insist that the value of none of these articles 
should be left to the estimate of a jury,^® or to people who have not his feelings.^’ 


15, Delivery of deeds and papers. — In a suit for return of deeds and other 
instruments in writing, courts of equity will decree their delivery since damages 
afford an inadequate relief.^® Such would be the case where the papers are of 


1. Story’s Equity Juris., 709. 

2. Dr. Banerjee’s Tagore Law Lectures, pp. 
73-4; Pomeroy’s Equity Juris,, Sec. 1402. 

3. Story’s Equity Juris., 722. 
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7. Lowther v. Lowther, 13 Ves. 95. 
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10. Duke of Somerset V. Cookson, (1735)3 
P.W. 390: 2 Wh. &T., 8th Ed., p. 459. 
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14. Fells V. Read, (1796) 6 Ves. 71. 

15. Dlocret v. Rothschild, (1824) 1 Sim- » 

St. 500. . „ 
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544. 
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son V. Skillman, 34 N. J. Eq, 344; see also 
W.T.L,C, , Vol, 1, p. 462, 
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considerable value to the plaintiff for establishing his claim as an heir,^ or 
where the papers are maps, plans, and surveys prepared and used by the plaintiff 
in his business as a surveyor and cannot be replaced. 2 

KL Damages, award of. — ^Even in case of an unique chattel a party may 
by his own acts put a certain value on it which can be recovered at law ana which 
being his own estimate a will be taken as a sufficient compensation. 

17. Clause (d). — ^To attract the application of this clause it is not necessary 
that there should be any fiduciary relationship between the parties, or that the 
article be incapable of valuation, or that damages will not afford adequate relief. 
The application of the clause depends upon the manner in which the party liable 
to return has obtained possession of it. All that is necessary is that the possession 
must have been transferred wrongfully by a tort under such circumstance that 
no property therein could pass. 

18, Legitimate extension of doctrine.— The doctrine embodied in this 

clause should not be extended capricioulsy. As observed 
Lining v. Geddes. in Lining v. Geddes\^ “There are cases referring to old 

English decisions such as {Pusey v. Pusey^) which have 
their foundation in the refinement of society and those affections of the heart which 
it would be a reproach to the country not to indulge. But still they depend as 
the plain tangible principle that there is no adequate remedy at law, and the prin- 
ciple must not be extended to cases founded in weakness and folly. It would, 
therefore, be a perversion of the rule to apply it to the delivery of a favourite 
spaniel or lady’s lap dog.’* In this connexion the observations of Bentham re- 
garding a Suit in the French Parliament for return of a pet canary bird are worthy 
of perusal. He observes: “Is not the imagination which gives a value to the 
object as esteemed most precious ? As laws are made only out of deference to 
the universal sentiments of men, can they show too much anxiety to guard every- 
thing which makes a part of human happiness, and should they not acknowledge 
and protect the sensibility which attaches us to creatures we have raised and 
familiarized and who in their turn are attached to us.”® 

CHAPTER II 


SPECIFIC PERF0RMAJ!K:E of contracts 



Defences respecting suits for relief based on con- 

-Except as otherwise provided herein, where any relief is 
claimed under this Chapter in respect of a contract, the person 
against whom the relief is claimed may plead by way of defence 
any ground which is available to him under any law relating 
to contracts. 


1 . Pattison v. Skillman, 34 N. J. Eq. 344. 

2. McGowin v. Remington, 12 Ph. St. 2 
Gones 56. 

3. Pomeroy, Sh. C S, 13 


4. 16 Am. Dec. 606: 6 R.C. 646. 

5. 0 684) 1 Vern. 273. 

6. Benlham’s Legis,, p. 290. 
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SYNOPSIS 

1. Legisintivc changes ,.174 4. Agreement void for uncertainty ..174 

2. General note ..174 5. Party denying factum cf contract is 

3. Enforceability of a contract; decree precluded from raising the legality 

for specific F®rf‘’rmance ..174 or validity of contract ..175 

1, Legislative changes. — ^This section has been newly enacted. It pro- 

vides for all avaiJable defences open to the defendant in a suit for specific perfor- 
mance of contract. 

2. General note. — In England^, and in America,^ one finds tnat text books 
on specific performance deal with the defences open under the law of contract 
as well as the defences available in equity courts in proceedings to enforce a cont- 
ract by way of specific performance. In India, the defences that are available 
under the law of contract, such as, incapacity of parties, the absence of a conclu- 
ded contract, the uncertainty of the contract, coercion, fraud, misrepresentation, 
mistake, illegality or want of authority to enter into the contract, have all been 
dealt with in the Contract Act, Further, under Sec. 2 Qi) of the Contract Act 
only “tn agreement enforceable in law is a contract”. An agreement which 
is not a valid contract under the Contract Act is not specifically enforceable. 
Hence, a repetition in the Specific Relief Act of the defences available under 
tne law of contract has been avoided by inserting in the Act a specific provision 
to the effect that all defences open under the Taw relating to contracts shall be 
open to a defendant in a suit for specific performance. Therefore a new section 
has been inserted to the above effect and Cl. {a) of previous Sec. 4 which had 
become redundant has been omitted. ^ . 

This section prescribes in a compendious way all the defences that are 
open to the defendant, and incidentally makes old Sec, 4 (a) which has now been 
omitted all the more unnecessary. 

3. Enforceability of a contract; decree for specific performance. — In order 
to enable the Court to decree specific performance the terms of the contract must 
be clear, definite, certain and complete. The contract must be free from doubt, 
vagueness and ambiguity so as to leave nothing to conjecture or to be supplied 
by the Court. 

Where the contract specifies a way of ascertaining the price which is essen- 
tial, the contract is conditional till the ascertainment, and is absolute only when 
the price has been determined in the manner agreed upon. In case of default 
in this respeci the contract remains imperfect and incapable of being enforced: 
for the Court will never direct the payment of such a sum as A may fix.'* 

4 . Agreement void for uncertainty. — In Vasant Sakharam Sanas v. Chabild&s 
Sobhagehand,^ the allegations on which the plaintiff-respondent’s suit for 
specific performance of an agreement to lease and for possession was- founded 
were these : In city Survey No. 122 of Bhavani Peth, Poona, there was a 
building which was originally owned by one Kamlabai Harilal Pandya. The 
entire structure being burnt down, the said property was purchased by the 

1. Yury's Specific Performoncey 6ihE6.^p,\25f Specific Relief Act, 1877, at pp. 8-9. 

ct seq; Halsbufy, 2nd Ed., Vol. 31, 4. Nair Service Society v. R.M. Palat, A.I.R. 

p. 345. 1966 Ker. 311 at p. 314 : 1966 Kcr. 

2. American Jurisprudence^ p. 24, et seq. L. J. 644 : I. L. R, (1966) 2 Kcr, 54 : 

3. Law Commission of India — Report on the 1966 Ker. L. T. 476. 

5. 76 Bom. L. R. 584 at pp. 585. 586. 
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defendant. The defendant thereafter constructed a four-storied building on 
the said open site. He secured the completion certificate from the Corporation 
of Poona on 12th April, 1963 and let out some shops to other persons. 
On _ 19th February, 1965, the plaintiff-respondent filed the suit giving for 
specific performance of an alleged agreement to lease two galas from the 
said building and for possession. The plaintiff allegeo that he was a tenant 
of one of the shops in the former building when it was owned by Kamalabai and 
was burnt down* He alleged that the defendant having purchased the property 
and asked nim to vacate the burnt portion of the shop, he declined to do so. 
Thereafter he alleged that with the intervention of one Manikehaud, he vacated 
the premises on the defendant having executed an agreement dated 26th July, 
1960 to lease two galas lo him. According to this agreement, after the recon- 
struction of a new building on the original site, the defendant was to lease to 
the plaintiff two galas of his choice after securing the completion certificate 
of the Corporation, on a rent which might be mutually agreed upon between the 
parties. The suit was lesisted by the defendant-appellant. The aefendant denied 
the plaintiff’s case in toto. He contended that the suit agreement being void 
for uncertainty it could not be specifically enforced. The ivil Judge held that 
the suit agreement was binding on the defen’aDt. Dealing with the contention 
that the terms of the agreement are uncertain and incapable of being enforced, 
he held that though the terms were wide and incomplete, in certain respects, 
they did indicate a concluded agreement inasmuch as, although it was left to the 
lessor to lease the galas of his choice, and the rent was not specified, the 
structure from which the two galas were to be leased was specified, and in the 
absence of agreement, since the rent payable was the standard rent, the same 
could be fixed under Sec. 1 1 of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. He decreed the plaintiff’s suit for specific performance 
of the suit agreement to lease and also for possession of two shop galas. 
Aggrieved by that judgment and decree the defendant preferred an appeal to the 
District Court, Dealing with the contention about the contract being void 
for uncertainty, the District Judge substantially adopted the reasoning of the 
Trial Court, for repelling that contention of the defendant. He dismissed the 
appeal. Aggrieved by tnat judgment and decree, the second appeal is preferred 
by the defendant. Held : Since the rent was not at all agreed upon and it had 
been specifically provided that the rent would be mutually agreed upon in future, 
it was not at all a concluded contract which could be specifically enforced.^ 

5. Party denying factum of contract is precluded from raising the legality or 
validity of contract. — Rule 8 of Order VI of the Code of Civil Procedure lays 
down that where a contract is alleged in any pleading, a bare denial of the same 
by the. opposite party shall be construed only as a denial in fact of the express 
contract alleged or of the matters of fact from which the same may be implied 
and not as a denial of the legality or sufficiency in law of such contract. Rule 2 
of Order VIII requires that the defendant must raise by his pleading all matters 
which show the suit not to be maintainable, or that the transaction is either 
void or voidable in point of law, and all such grounds of defence as, if not 
raised, would be likely to take the opposite party by surprise, or would raise 
issues of fact not arising out of the plaint, as, for instance, fraud, limitation, 
release, payment, performance, or facts showing illegality. These provisions 


1. Vasant Sakharam Sanas v. Chabildas 
Sobbagehand, 76 Bom. L.R. 584 at pp. 
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leave no doubc that the party denying merely the factum of the contract and not 
alleging its unenforceabili;y in law must be held bound by the pleadings and 
be precluded from raising the legality or validity of the contract.^ 

CHAPTER II 

OF THE SPECIFIC PERFORMANCE OF 

CONTRACTS 


CONTRACTS WHICH CAN BE SPECIFI- 
CALLY ENFORCED 

New 

10* Cases in which specific 
performance of contract en- 
forceable. — Except otherwise 
provided in this Chapter, the 
specific performance of any 
contract may, in the discretion 
of the Court, be enforced — 

(a) when there exists no 
standard for ascertaining the 
actual damage caused by the 
non-performance of the act 
agreed to be done ; or 

(b) when the act agreed to 
be done is such that compensa- 
tion in money for its non-perfor- 
mance would not afford ade- 
quate relief. 

Explanation . — Unless and 
until the contrary is proved, the 
Court shall presume — 

(/) that the breach of a con- 
tract to transfer immoveable 
property cannot be adequately 
relieved by compensation in 
money; and 

(ii) that the breach of a 
contract to transfer moveable 


(A) contracts which may be 

SPECIFICALLY ENFORCED 

Old 

12. Cases in which speci- 
fic performance enforceable. — 

Except as otherwise provided in 
this Chapter, the specific per- 
formance of any contract may, 
in the discretion of the Court, 
be enforced — 

(Jb) when there exists no 
standard for ascertaining the 
actual damage caused by the 
non-performance of the act 
agreed to be done ; 

(c) when the act agreed to 
be done is such that pecuniary 
compensation for its non- 
performance would not afford 
adequate relief; or 

Explanation . — Unless and 
until the contrary is proved, the 
Court shall presume, that the 
breach of a contract to transfer 
immoveable property cannot 
be adequately relieved by 
compensation in money, and 
that the breach of a contract 
to transfer immoveable property 
can be thus relieved. 


1. See Kalyanpur Lime Works v. State of 
Bihar, A. I. R, 1954 S. C. 165 ; Bhupal v. 


Mam Chand, A. 1. R. 1973 All. 543 at 
p.546: 1973 A.L.J. 639, 
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New 

property can be so relieved 
except in the follo^ng cases: 

{a) where the property is not 
an ordinary article of commerce, 
or is of special value or interest 
to the plaintiff, or consist of 
goods which are not easily ob- 
tainable in the market; 

(b) where the property is 
held by the defendant as the 
agent or trustee of the plaintiff. 




Old 


Illustrations 

Of Cl. {b ) — A agrees to buy, and B 
agrees to sell, o picture to a deal painter 
and two rare China vases. A may compel 
B specifically to perform this contract^ 
for there is no standard for ascertaining 
the actual damage which would be caus^ 
by its non-performance. 

Of CL (c ) — contracts with B to 
sell him a house for Rs. 1,00. B is 
entitled to a decree directing A to 
convey the house to him, he paying the 
purchase-money* 

In consideration of being released from 
certain obligations imposed on it by its act 
of incorporation, a railway company con- 
tracts with Z to make an arch way through 
their railway to connect lands of Z served 
by the railway, to construct a road between 
certain specified points, to pay a certain 
annual sum towards the maintenance of 
this road and also to construct a siding 
and a wharf as specified in the contract. 
Z is entitled to have this contract specifi- 
cally enforced, for his interest in its per- 
formance cannot be adequately compen- 
sated for by money and the Court may 
appoint a proper person to superintend 
the construction of the archway, road, 
siding and wharf. 

A contracts to sell, and B contracts to 
buy a certain number of ra ilway shares of a 
particular description. A refuses to com- 
plete the sale. B may compel A specifically 
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16 . 
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30. 

31. 

32. 


33. 

34- 

35 . 


to perform this agreement , for the shares 
are limited in number, and not always to be 
had in the market, and their possession 
carries w ith it the status of a shareholder 
which cannot otherwise be procured. 


A contracts with B to paint a picture for 
who agrees to pay therefor Rs. 1,000. 
The picture is painted. B is entitled to 
have it delivered to him on payment or 
tender of the Rs. 1,000. 


Legislative changes 
Reasons for the change. 

Clause 10 
.Applicability 
Spec itic performance of contract, ..182 38. 

Any contract 

Distinction between negotiation and 
concluded contract. 

Parties agreeing to execute formal 
document subsequently. 

Unless there is a legal contract there 
can be no specific performance. 

Oral contract 

Contract with penal or compen 
satory clause. 

Incomplete contract 
Contingent contract 
Lease sanctioned by Commissioner 
of ward’s property is binding even of 
final document nut sanctioned. 

Agreement dependent upon assent 
of another can be enforced only 
after the assent has been obtained. . .197 50. 
Contract subject to conditions, 

‘‘Doctrine of frustration” -What it is... 197 52. 
Various theories ct>nsidered. 

Executory agreement 
Title when passes 
Specific terms in contract 
Uncertain contract 
Property agreed to be sold 
Specific performance of agreement 
to grant lease cannot be enforced 
when no date is fixed. 

Condition vague 
Meaningless clause in contract. 

Deed of exchange not registered. ,..205 61. 
Re^stralion Act whether affects 
jurisdiction of Civil Court to grant 
sp>ecific performance. 

Quaere — Whether the Registration 
Act affects the jurisdiction of the 
Court to grant specific performance 
of a contract. 

Presence of unregistered paper. •«208 
Doctrine of mutuality. 

Mutuality, not of universal 
application. 

Unilateral contracts 
Unilateral contract; appUc'*bility of 
doctrine of mutuality. . ,212 

Agreement which is legal; proof 
of abandonment ...212 


SYNOPSIS 

When compensation in money is an 
adequate relief. ..212 

Breach of contract ; compensation 
in muney may not be adequate. .,212 
Interference by an Appellate Court 
in cases where discretion in granting 
a decree of specific performance was 
exercised arbitrarily or capriciously... 213 
Miners and doctrine of mutuality. .,213 
Origin of doctrine. ...223 

'Ihe ptisbcssion Qf karta of a joint 
Hindu family consisting of some 
minor members is different from that 
of the guardian of a minor. . , 225 

Statutory guardians ..229 

Modern view. . . 230 

Doctrine discarded ..231 

True tests. ,.232 

Contract on behalf of deities ... 243 

Option contracts — Mutuality ,..243 

True doctrine of mutuality ..234 

Specific enforcement of options. ..234 
Con? ideration for option contract. ..235 
Maximum time fixed, but not date. . .235 
Damages for breach of option 
contract ..236 

Re-purchase subject to conditions. .»236 
Re-sale agreement without conditions..237 
Re-sale, no time fixed . ,237 

Clause of pre-emption . .237 

Transfer in favour of minor . . 237 

Bankruptcy. ..237 

Plaintiff committing act of bankr- 
uptcy cannot enforce contract of sale,. 239 
Insolvency as a ground for specific 
performance, ..240 

Partition, . . 240 

Partition deed partly acted upon. . . 241 
Sale, contract of. 241 

The meaning of term *‘mail«table 
title” explained. „241 

English law . .242 

American law , , 242 

Agreement by two or more, one 
incompetent. , , 242 

Agreement to sell, what right it 
confers. ...243 

Suit to enforce an agreement . .244 

False plea of payment . .244 

Instances where specific performance 
allowed. ..244 

Subject-matter acquired ..24 q 

Sale of reversion «247 


...179 
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..179 


..181 
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..181 


..182 
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..190 


..191 
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...191 
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41. 

..193 


«193 


..195 

42. 

.,195 

43. 

..195 

44. 


45. 

* 
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..197 

47. 


48. 


49, 

..197 

50. 

..197 

51. 

...197 

52. 

..198 


... 201 

53. 

«201 

54. 

... 201 

55. 

-201 

56. 

-203 

57. 
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59. 

-204 


..205 
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, .205 


...205 
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.206 
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.206 
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.208 


.208 

68. 

.210 
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.211 
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72. 
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74. 

Not to revoke will 

..247 

90. 

75. 

Mortgage, contract to 

. .247 

91, 

76. 

Suit for recovery of money loft 




with mortgagee 

..249 

92. 

77. 

Kamm 

,.249 

93. 

78. 

Lease 

..250 


79. 

Lease and specific performance 

. . 2 50 

94. 

80. 

Restitution of conjugal rights 

..251 

95. 

81. 

Lost deed 

..251 

96. 

82. 

Plaintiff’s duty 

. .251 


83. 

The meaning of the words 


97, 


“readiness and willingsnes” 




explained and illustrated. 

..253 

98. 

84. 

Burden of proof 

. .256 

99. 

85. 

Lis pendens 

..256 

100. 

86. 

Delay 

..256 

101. 

87. 

Delay as evidence vT abandonment 




or waiver may prove fatal. 

..256 

102. 

88. 

Decree 

..258 

103. 

89. 

Decree enures for benefit of both 


104. 


parties. 

,.258 

105. 


Nature of decree . .2^3 

Foundation for rule of speci6c 
performance . 263 

Specific Relief Act a Code . . 264 

Effect of presumption arising under 
the Explanation ..264 

Discretion of Court . . 265 

Inadequacy of consideration , . 267 

Clause (b) — No standard for 
ascer taining actual damage. . . 267 

Clause (c) — Pecuniary compensation 
not adequate relief. . . 269 

Building contracts ..271 

Stocks and shares . .273 

Stocks . . 273 

Other casus for specific performance. 

.-273 

Personal services ..274 

Explanation . .276 

Practice and procedure ..277 

Section 47, C.P.C. . . 277 


1. JLegislative changes.— This section corresponds to the old Sec. 12 
of the Specific Relief Act, 1877, with the following changes. In the marginal 
note of the present Sec. 10 the words “of contract” have been inserted before 
the word ‘‘enforceable”. In the enacted provisions of this section the words 
“sub-sectiv.ns fa) and (/?)” have been enacted for the sub-sections (b) and (c) 
of the repealed Sec, 12 i espectively, sub-section (a) of the old Sec. 12 has been 
enacted in the new Sec 11 (1). Sub-section (a) of the present Sec. 10 is a 
verbatim reproduction of the repealed sub-section (^) while the present sub- 
section (b) to the new Sec. 10 is the reproduction of sub-section (c) of the repealed 
Sec. 12 with the change that for the words “pecuniary compensation” the words 
“compensation in money”, have been substituted, while sub-section (cf) of the 
repealed section has been deleted. The Explanation of the new section, sub- 
clauses (/) and 07) correspond to the Explanation of the repealed Sec. 12, while 
sub-clauses (a) and (b) of the new Explanation (h) provide important exceptions to 
the operation and effect of the new Explanation. The change in the new 
Explanation is that the whole of the old Explanation has been split up in sub- 
clauses (i) and (ii) : that sub-clause (i) of the Explanation reproduces the language 
of thryst part of the old Explanation; that the latter portion of the old Expla- 
nation has been divided in sub-clauses (a) and (b) ; that in Cl. (//) of the present 
Explanation the words “except in the following cases” have been added and 
that sub-clauses (a) and (b) of Cl. (ii) in the Explanation have been newly inserted. 
All the illustrations of the old section have been deleted. 

2. Reasons for the change. — Giving reasons for the suggested recommenda- 
tions in respect of the old Sec. 12, the Law Commission in their Ninth Report 
on the Specific Relief Act, 1877, at pages 9 and 10 write : 

“Clause (a) of old Sec. 12 related to an obligation arising out of a trust. 
Some jurists consider such an obligation as appertaining to the law of 
contraas but, in view of the definition of a trust in the Indian Trusts Act, 
such an obligation arose out of an executed contract. The relief by way of 
specific performance was, on the other hand, available only in respect of 
executory contracts,^ to which the other clauses of Sec. 12 (old) related. It 
seems to us, therefore, appropriate to delete Cl. (a) from (old) Sec. 12 and 
to place all the provisions relating to trusts together in one section. The 


1. Banerji’s Ixiw of Specific Reliefs 2nd Ed., p. 84 
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ooI n references to trusts, so far as specific performance is concerned are in 
(old) Secs. 12 (a) and 21 (c). We propose to include both of them in a new 

section.”^ 

“Clause {d) of the previous Sec. 12, as pointed out by Banerji,® seems 
to sanction the doubtful doctrine that insolvency of the defendant is a 
oroundfor decreeing specific performance. The ability of the defendant 
to pay damages never entered into the consideration of Courts of Equity. 
‘Such a rule/ as observed by Pomeroy, ‘makes one under such a contract a 
preferred credilion,* Further, the inadequacy of the legal relief, which is 
the basis of equitable remedies, is ordinarily in the nature of that relief in 
cases of a certain type, not in the difficulty of recovery of damages in the 
individual instance. ‘It is the contract itself’, said Andrews, C. J., ‘which 
gives to or takes away from the Court its jurisdiction ;n ot the wealth or 
property of the party defendant. In short, this clause is totally inconsistent 
with the basic principle followed by the Courts of Equity in England in 
granting specific performance, namely, the non-existence or ini dequacy of 
the remedy at law, but not merely the impracticability of enforcing such 
a remedy. Therefore, this clause has been omitted. As regards the 
Explanation to (old) Sec. 12, the presumption relating to moveable pro- 
perty is somewhat misleading in its present form and it would be conducive 
to a better understanding of the law if the exceptional case where the 
presumption of adequacy of damages is not applied by the courts, are also 
specified. We, therefore, propose to split up the Explanation into two 
independent matters, one relating to immoveable and the other relating 
to moveable property. While no change is necessary as to the presump- 
tion relating to immoveable property, we propose to specify the 
exceptional cases where courts in England and India grant specific 
performance of contracts to transfer moveable property, on the presump- 
tion that damages would not in such cases give an adequate rehef. 
These are: 

{a) Where the property is not an ordinary article of commerce or 
is otherwise of special value or interest to the plaintiff A 

(6) Where the property is held by the defendant as agent or trustee 
of the plaintiff. ’ 

(c) Where the property consists of goods not easily procurable 
in the market. 

“The last exception has been specially developed in the United States.® 
Courts have enforced specific performance of contracts to furnish gas, 
water or other necessary materials to a mam facturing establishment 
where the thing contracted for is not immediately available from other 
sources and a breach of the contract would stop the operations of the 
plaintiff’s establishment. The same principle is applied where the 
goods are such that they can be supplied by no one except the defendant. 
A contract to furnish stone from a certain quarry for building was 
enf reed where the sti i .cwas of a peculiar colour rnd the building was 


t. Vide Sec. 12, App. 1. Flacke v. Gray, (1859) 4 Drew 65. 

2. Law of Specific Relief. 2nd Ed„ p, 129, 5, Wood v. Rowclitfe, (1844) 3 Hare 304. 

3. /Wrf, p. 130. 6. 49 Am. Juris., Secs. 126,128, pp. 149, 

4. Cf. Pusey v. Puscy, (1684) 1 Vern. 273; 152. 
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partially constructed from the stone already furnished. Even a contract 
for the delivery of a mot ion -picture film to an exhibitor has been enforced. 

“In view of the vast economic developments which are taking place 
in India, we would recommend the adoption of this exception from the 
American law.” 

In the notes on Cl. 9 (old Sec. 12) it lias been stated : Clause (a) for 
existing (i.e.old) Sec. 12 which refers to an obligation arising out of a trust 
is now being incorporated in Cl. 10 (now Sec. 1 0) witli the other provision rela- 
ting to trusts now to be found in (old) Sec. 2 1 (c). 

Clause (rf) of the existing (old) Sec. 12 seems to sanction the doubtful 
doctrine that insolvency of the defendant is a ground for decreeing specific 
performance. It is totally inconsistent with the principle followed in the grant 
of specific relief, namely, the non-existence or inadequacy of the remedy at law, 
but not merely the impracticability of enforcing such a remedy. It is, there- 
fore, being omitted. 

The Explanation is being amended so as to specify the exceptional cases 
where courts in India and in England grant specific performance of contracts 
to transfer moveable property on the presumption that damages would not in 
such cases give adequate relief. The exception as respects goods not easily 
obtainable in the market has been engrafted from American law where courts 
have enforced specific performance of contracts to furnish gas, water or 
other necessary materials to a manufacturing establishment where the thing 
contracted for is not immediately available from other sources and a breach 
of contract would stop the operations of the plaintiff’s establishment. 

3. Clause 10.— The principle embodied in Sec. 12 of the old Act Irave been 
incorporated in Sec. 10 of the Specific Relief Act of 1 ’63. The provision relating 
to trusts found in (old) Sec. 12 (^ 2 ) and (old) Sec. 21 (6*) are being grouped 
together. (Old) Sec. 12 (a) is out of place as that section relates to executory 
contracts whereas in the case of an obligation arising out of a trust it arises 
out of an executed contract. 

This section provides that in cases where there exists no standard for the 
ascertainment of damages for the non-performance of the act agreed to be done 
or where compensation in money would give no adequate relief to the aggrieved 
party for the non-performance of the act, the Court may. in its discretion, 
enforce the specific performance of the contract. 

The Explanation to this section lays down a rule of presumption and 
enacts that in cases of breach of contract to transfer of moveable or immoveable 
property, where the goods or articles are of special value or interest to the plain- 
tiff or are such which are rare curios and are not easily obtainable from 
the market or whether the property is held by the defen aant as the agent or 
trustee of the plaintiff — the Court shall presume that the breach of such con- 
tracts cannot be adequately compensated in terms of money and may, in its 
discretion, enforce specific performance of such contracts. But this presump- 
tion is rebuttable and is open to challenge, 

4, Applicability. — This section applies to completed contracts which 
should be valid in law and capable of enforcement. It does not apply to 


U M.L. Davender Singh v. Syed KJiaja, A.I.R. 1973 S.C. 2457 at p. 2459 
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mere promises which are not equivalent to valid and complete contracts. Iqbal 
Ahmed, J., while dealing with this question in Ambika Prasad v. Mst. Naziran 
said : 


“But it is contended that as the agreement was valid in law the plain- 
tiff was entitled to a decree for specific performance of a contract of sMe 
on the basis of that agreement, Tnere are two answers to this conten- 
tion. In the first place a decree for specific performance of a contract 
of sale can be passed only on proof of fact that there was a completed 
agreement of sale between the plaintiff and the defendant. In the case 
before me v is not alleged that there was any completed agreement of 
sale between the plaintiff and defendant. All that is relied upon is 
promise by defendant 2 to sell his share to the plaintiff if and when 
defendant decided to transfer his share. Such a promise is not equi- 
valent to a completed agreement of sale, A decree for specific perfor- 
mance of the nature prayed for by the plaintiff-appellant could not 
therefore be passed in his favour.” 


Where there is an agreement to transfer certain properties, moveable or 
immoveable, but subject to sanction by the sanctioning authority, such an agree- 
ment is not a completed contract but an irchoate agreement which cannot be 
specifically enforced under this section. In Bam Ditta v. Dhaniram^ the Court 
said : “Having regard to the statutory prohibition of exchanges (without the 
previous sanction of the Mandi Darbar) any agreemeni between the parties 
as to exchange of their land, would be only an inchoate agreement.” The 
Court then discussed the rulings cited before it,’ and then said, ‘Tt is obvious 
from the above that till such time as the contract is sanctioned by the 
Court, ii is an inchoate contract. In Tarini Kumar v, Srishchandra^ it 
was held by a Division Bench of that High Court that a decree for specific 
performance of a contract to sell would nor be granted in favour of the person 
contracting with the guardian of the minor proprietor, who entered into the 
contract without the previous sanction of the Court. It is, therefore, clear that, 
in the absence of the previous sanction of the Darbar, the transaction in ques- 
tion would not amount to a completed agreement for exchange.” The Court 
held that such an agreement could not be specifically enforced.^ 


In P. S. Durai Kannoo v. M. Saravana Cheitiar,^ the terms of the auction 
impose condition laid down by the mortgagee himself for the sale of the 
property— conditions to ensure prompt payment of the purchase price and 
also forfeiture of money in case there was no prompt payment. Those 
conditions are for the benefit of the mortgagor as well as for the mortgagee. 
Having regard to the amplitude of the powers of a mortgagee in whom a 
power of sale is vested, he may no doubt have power lO «^xtend time for 
payment by ihe purenaser or even enter into a fresh contract. But while 
doing so, he must act as a prudent man. If it appears that, to take advantage 
of a default by a purchaser, would result in a better price at a second sale of the 
property, he should not exteno the time. An extension of time or variation 
of the contract of sale must be judged on the same ioxichsionc of bona fides 
and prudence as the sale itself will be. In the present case, what are the 


1. A.l.R. 1939 All 64 at p, 66. 4. 

2. A.l.R. 1955 H.P. 23 at p. 24. 5. 

3. Ambika Prasad v. Mst. Naziran Bibi. 
A.I.R. 1939 All. 64 and Goberdhan Lai 6. 
V. Sbeo Narain, A.l.R. 1929 Pat. 202. 


A.l.R. 1925 Cal. 1160. 

Ram Ditta v. Dhani Ram, A.l.R. 1955 
H.P. 23 at pp. 23, 24. 

A.l.R. 1963 Mad. 468. 
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circumstances ? That the property did not fetch a proper price at the auction 
is evident. The mortgagee knew it. But, there having been no fraud or other 
invalidating circumstance, the mortgagor coul not successfully challenge the 
slae. But an opportunity presented itself for annulling the sale by reason of 
the default of the purchaser. It was also evident that a fresh sale even by pri- 
vate t^aiy would fetch a better price. It was the duty of the mortgagee under 
the circumstances to consider whether he would be justified in extending the 
fime lo the appellant. What would he have done, had it been his own property ? 
The mortgagee was under no legal obligation to extend the time; his own interests 
even did not demand it as the mortgagor was co-operating by bringing him a 
better offer. When under those circumstances the mortgagee decided to refuse 
to extend the time i‘or payment he was doing what was fair and jus*^ and what 
any prudent man would have done. He was fair to the auction-purchaser also; 
he did not take aavaiitage of the forfeiture clause contained in the terms of the 
auction notice. The claim of the appellant for specific performance will, 
therefore, have to fail. In this view, the would not be entitled even to the re- 
lief by way of damages.^ 

The term “hardship on the defendant’' in Sec. 22 (2) (old) is used in the 
sense of some collateral hardship and nor merely the diminution of the pur- 
chase money. The illustrations which are all based on English law clearly 
show this and the term hardship is used in the same sense as it is used in Eng- 
lish law. It is very desirable that persons in the position of defendant 1 firm 
should carry out their contracts and should not be allowed lightly by courts to 
break their given word on the ground of mere technical pleas or imaginary 
hardship.^ 


Section 10 would apply mainly in the case of a purchaser. It does not 
come in case of a seller. It is not quite that sure when the sub-clause (a) 
speaks of property which is not an ordinary article of commerce, it did not 
contemplate an article manufactured or prepared at the instance or specification 
of a contracting party. But it really meant or spoke of certain rare things 
which could not be produced or manufactured even at the specification or at 
the behest of the party. * 


5, Specific performance of contract. — “Specific performance consists 
in ordering a party to do the very act which he is under an obligation to do.” 
‘‘Obligation includes every duty enforceable by law. Consequently whenever a 
man finds hims elf under a liability to do or forbear from doing anything, he 
lies under an obligation. The liablility may spring out of either a contract 
or a tort. But an obligation to do as distinguished from an obligation to 
forbear is a positive duty generally imposed by contract. It is when one under- 
takes to do something that an obligation results which finds its solution in 
action; it is ordinarily by agreement that one becomes bound to perform acts 
in the law. This form of pacific relief, therefore, may be briefly, if loosely, 
described as the specific performance of contract, and the granting of it consti- 
tutes a jurisdiction that is at once extensive, important and beneficent.”* The 
specie performance, to put it in another form, is equitable relief given by the 


1 . P.S, Duraikannoo v. M. Saravana Chettiar, Mad. 736 at. p. 742. 

AXR. 1963, Mad. 468 at pp. 470-71. 3. Maheshwar & Co. Pvt. Ltd. Corporation 
2* Pld^ Moideen Rowther v. Chathurbuja of Calcutta, A.I.R- 1975 Cal. 165 at p, 169, 
Pas Kushal Das and Sons, A.I.R. 1933 4. Dr. Banerji's Tagore Law Lectures, p. 95. 
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Court in cases of breach of coiuract in the form of a judgment that the defen- 
dant do actually perform the contract according to its terms and stipulations.^ 

In Dr. Govinddas v. Smt. ShantibaiJ^ one Seth Goverdhandas purchased 
the property from DagL oo. Goverdhandas had an express notice of the erro- 
neous agreement to sell between Smt, Shantibai and Dagdoo. Shrimari Shanti- 
bai brought a suit for specific performance of the agreement. It was held 
that she was entitled to a decree. 

Jainarain Ram Lundia v. Surajmuil Sagarmull/' was a case in which an 
agreement was entered into between the plaintiff and four other persons who 
were entitled to 350 shares in a sugar mill and were also owners of a share in 
a partnership. The facts as gathered from the said judgment are these : One 
hundred out of these 350 shares belonged to one Gobardhandas and his bro- 
ther Badri Prasad, another 150 shares belonged to Jainarain Ram and the other 
100 shares belonged to Biseswarnath. The case of the plaintiff was that there 
was an agreement to sell these 350 shares by all these four persons who were 
entitled to the same, li was actually found that Badri Prasad who along with 
his brother Gobardhandas was entitled to 100 shares did not join the agreement 
at all. The suit for specific performance was instituted against all the four of 
them and even before the Trial Court the suit against Badri Prasad was with- 
drawn and was dismissed against him. The plaintiffs also gave up their claim 
against Gobardhandas, who was impleaded as defendant No. 1. Ultimately 
the question for consideration was, whether the plaintiffs were entitled to 
obtain a decree for specific performance, against the other two persons, namely, 
Jainarain Ram and Biseswarnath who had 250 shares belonging to them. 
An argument was advanced before the Federal Court that the agreement was 
an incomplete one, since it was entered into for the purchase of the entirety 
of the 350 shares from all the four persons and since the plaintiffs had given 
up their claim against two defendants who owned 100 shares, the suit could not 
be decreed against the other two defendants for the sale of the other 250 shares. 
The Federal Court noticed the law in this behalf as stated in Halsbury’s 
Lam of England, 2nd Ed., Vol. 7, p. 72 and as laid down by the courts in 
England in Luke v. South Kensington Hotel Cof and Naas v. Westminster Bank 
Ltd.^ and proceeded to state : 

“When parties enter into an agreement on the clear understanding 
that some other person should be a party to it, obviously no perfected 
contract is possible so long as this other person does not join the agree- 
ment. This would be the position in law apart from any rule of equity. 
The proposition laid down by Sir George Jessel goes much further than 
this. . .He speaks of two persons executing a deed on the faith that a third 
will do so and if this is known to the other party, equity will refuse to 
fasten any liability on the executing parties if the third party does not 
join in ihe act. It has been pointed out in the judgments of the various 
Law Lords who decided the case Naas v. Westminster Bank Ltd.,^ that 
there is much that is indefinite and vague in the words of the learned 
Master of Rolls. The word ‘faith’ cannot be taken to refer to a mere 
subjective expectation or intention in the mind of a particular party. 
It must be a matter not of conjecture but of positive proof ; and in order 
that a relief might be claimed in equity, it is necessary to prove that 


1. Nelson 8, R.A.S. 12. 4. (1879) 11 Ch. D. 121 at p. 125. 

2. A.I.R. 1972 S.C. 1520 at p. 1521. 5- 1940 A.C. 366. 

3. A.I.R 1949 F.C. 211. 6. 1940 A.C. 366 : (1940) 4 AU E.R. 485. 
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substantial injustice would result if the deed is enforced unconditionaUy 
against the executing parties. ReUef, therefoie, could be given iiXse 
cases where the strict enforcement of law would lead to the executing 
parties being saddled with heavier liability than they otherwise woZ 
incur or would make the transaction substantially different from what 
it would have been if all the parties had joined. 


Having matte the above observations with regard to the legal 

position, the Fedeial Court proceeded to deal with the case before 
it, inthe following terms : 


Whether Gobardhandas thought rightly or wrongly that he had 

authority to dispose of the shares stauding in the name of his brother 
as well, IS not material for our present purpose. All that we can sav 
IS this that there is nothing in tins letter which would show that it was 
the intention of the signatories that they would sell their shares and 
interests to the plaintiffs if and only if Badri Prasad sold his. Badri Prasad 
was not in the picture at all and although Gobardhandas pparentW 
agreed to sell his shares as well, there is no evidence of any understanding 
either ess or implied, even amongst the defendants inter se that 
unless Badn Prasad actually came and joined the agreement, the con- 
tract would not be perfect or compleie. None of the defendants or 
even their solicitor was examined as a witness in this case and no ques- 
tions on this poiont were put to the plaintiff’s witnesses during their 
cross-exammation. The letter of 28th December, 1940, if it shows 
anything shows unmistakably that the vendors were anxious to dis- 
pose of their shares by any means possible and they did not care whether 
the shares were purchased by Khaitans or anybody else. The letter 
of both the appellants written to Himatsinga on 5th January, 1941 
practically clinches the matter and proves conclusively that the promise 
to sell their shares and interests in the business was not in any wav 

amende at upon any body else’s joining with them in the transaction. 

Thus there was no intention on the part of the defendants that the 
contract would not be binding unless Badri Prasad became a party to 
it and there has been no suggestion made on behalf of the appellants 
either here or m the courts below that any injustice would be done to 
them if they are compelled to perform the agreement which they made,’^ 

as fallows deducible from the above decisions can be now stated 


I. Where a document is proposed to be executed by several par 
ties and only some of them execute and others do not, whether the docu- 
ment is binding on those at least who have executed ii depends upon the 
intention of the parties, and i w 


2. Tlie intention tliat the document would be incomplete and would 
not be enforceable against the executing parties has to be established by 
the executing parties by showing that they would not have executed the 
agreement if the other parly had not joined in the agreement or that 
they did not intend to be bound by the agreement until and unless the 
others who were proposed to be parties to the agreement joined in the 
execution. 


The Federal Court held in the above noted case tliat unless the defen- 
dants who executed the agreement could show that there was no intention on 

S.R.A.— 24 
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their part to be bound by that agreement without the others joining the same, 
the agreement could be enforced as against them. 

In Sethu Parvaihy Ammal v. Bajji K. Srinivasan Chettiar,^ the plaintiff 
instituted a suit for specific performance of a contra cl to sell cerain immove- 
able property under an agreement. That agreement was executed by the 
first defendant on behalf of himself and as a guaidian of his minor children 
defendants 2 to 4. The agreement mentioned the name of the mother of the 
first defendant as one of the parties to the agreement. But the agreement it- 
self did not indicate what exactly was the nature of the interest the mother of 
ihe first defendant had in the suit properly. The agreement proceeded to state 
inat the property belonged to the first defendant absolutely having been allotted 
to his share in a partition between him and his bi others. It was, however, 
found that the mother had a charge over the property for maintenance payable 
by the first defendant. It was held that though the mother of ihe firsi. defen- 
dant aid not execute the agreement, the agreement was not suen tnat it was in- 
capaple of being enforced even against defendants 1 to 4 who had executed 
the docuineiP. The plaintiff was entitled to decree for specific performance 
against defendants in the suit in respect of property proposed to be conveyed 
by defendants 1 to 4 in favour of the plaintiff herein,^ 

In cases of specific performance of a contract the rights of the parties are 
governed by the principles of equity and of law. In enforcing ^cific 
performance of a contract, courts should see not only to the letter but to the 
real substance behind the agreement in order to ascertain the real intentions 
of the parties. Viscount Haldane in Jamshed Khodaram Irani v. Burjorji 
Dhanjibhdi\ ’ says : 

“Under that law equity, which governs the rights of the parties in 
cases of specific performance of contiacts to sell real estate, looks 
not at the letter but at the substance of the agreement in order to 
ascertain whether the parties, notwithstanding that they named a specific 
time within which completion was to take place, really and in substance 
intejided more than that it should take place within a reasonable time. 
The principle is well expressed in what Lord Redesdale said in 
his well-known judgment in Lennon v. Napper,* which was adopt^ 
by Knight Bruce, L. J., in Roberts v. Berry. ^ The doctrine laid down in 
these cases was again formulated by Lord Cairns in Tilley v. Thomas,^ 
and by the House of Lords in the recent case of Stickney v. Keeble."^ 
Tlieir Lordships are of opinion that this is the doctrine which the 
section of the Indian statute adopts and embodies in reference to sales 
of land. It may be stated concisely in the language used by Lord 
Cairns in Tilley v. Thomas^: 

“The construction is, and must be, in equity the same as in a court 
, of law. A court of equity will indeed relieve against, and enforce. 


1. A. I. R. 1972 Mad. 222. 

2- Sethu Parvathy Ammal v. Bajji K. Sri- 
nivasan Chettiar, A.I.R. 1972 Mad. 222 
at pp. 226-27. 

3. A. L R. 1915 P. C. 83 at pp. 84-85. 

4. (1802) 2 Sch. & Lcf. 682. 

5. (1853) 3 De G. M. &. G. 284 : 22 L. J. 


Ch. 398 : 98 R. R. 139 : 20 L. T. (O. S.) 
215. 

6. (1867) 3 Ch. 61 : 6 W, R. 66 : 17 L. T. 
422. 

7. (1915) A. C. 386. 

8. (1867) 3 Ch. 61 : 6 W. R. 66 : 17 L. T. 
422. 



SJOl-Syn. No. 5 CASES IN WHICH SPECIFIC PERFORMANCE, ETC 


IS7 


"?‘withslaiulingaliuluic lo kcepthc dates assigned 
by the contract, either lor completion, or for the steps towards completi- 
on, il It TOit do justice between the parties, and if (as Lord Justice Turner 

f- nothing in the ‘express stipulations 

between the parties, the nature ot the property, or the surrounding cir- 

cuinstanMS which would make it inequitable to interfere with and 
modify the. legal right. This is wlmt is meant, and all that is meant, 

rtr »u**!u*^*^ that m equity time is not of the essence of the contract. 

Of the thrw pounds mentioned by Lord Justice Turner, 

• stipulation requires no comment. The “nature of property” 

IS lUustrated by the case of reversions, mines, or trades. The “surround- 

ing circuiHStflnccs must dcpstid on the fnets of chcIi psrticul^r cusc/ 


.. Lordsnips will add to the statement just quoted these observa- 
tions. The special Jurisdiction of equiiy to disregard the letter of the con- 
tract in ascertaining what the parties to the contract are to be taken as 
having really and in substance intended as regards the time of its perform- 
ance may be excluded by any plainly expressed stipulation. But to have 
this effect the language of the stipulation must show that the intention 
was to make the rights of the parties depend on the observance of the 
time-hmits prescribed in a fashion which is unmistakable. The language 
will have this effect if it plainly excludes the notion that these time-limits 
were of merely secondary importance in the bargain, and that to dis- 
rcgard them would be to disregard nothing that lay at its foundation 
Prima facie, equity treats the importance of such lime-limiis as being 
subordinate to the main puipose of the parties, and it will enjoin speci- 
fic performance notwithstanding that from the point of view of a court 
of law the contract has not been literally performed by the plaintiff as 
regards the time-limit specified. This is merely an ilIu«:cration of the 
general principle of disregarding the letter for the substance which 
courts of equity apply, when, for instance, they decree specific perfor- 
mance with compensation for a non-essential deficiency in subject- 
matter. 


“But equity will not assist where there has been undue delay on 
the part of one party to the contract, and the other has given him reason- 
able notice that he must complete within a definite time. Nor will 
it exercise its jurisdiction when the character of the property or 
other circumstances would render such exercise likely to result 
in injustice. In such case, ihe circumstances themselves, apart from 
any question of expressed intention, exclude the jurisdiction. Equity 
will fuither infer an intention ihai time should be of the essence from 
what has passed between the parties prior to the signing of the contract. 
In Tilley v. Thomas,^ where specific performance was refused, illustrates 
this class of transaction. But in such a case the intention must appear 
from what has passed prior to the contract, the construction of which 
cannot be affected in the contemplation of equity by what takes place 
after it has once been entered into. 


‘‘Applying these principles to the agreement before them* their 
Lordships are of opinion that there is nothing in its language or in 


1. (1J853) 3 Do G.M. & G. 284 ; 22 L.J. Ch. 
398 : 98 R. R. 139 : 20L.T. (O.S.) 215. 


2. (1867) 3 Ch. 61 : 6 W. R, 66 : 17 h, T. 
422. 
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the subject- jniitter to displace the presumption thai for ^he purposes 
of specific performance time was not of the essence ot the bargain. 
They do not think that ihc subjcct-maltcr or the character of the lease 
sold was such as to take the case out ol llie class to which the principle 
of equity applies. They are also unable to hold that the plaintift bound 
himself by his correspondence subsequent to the agreement to a new 
agreement that time, if it was not originally of the essence, should be 

made so.” 


It is noA^ well settled by the Judicial Committee in the case reported as 
Jamshed Khodaram v. Burjorji Dhanjibhai} that equity which governs the rights 
of the parlies in cases of specific ] crformancc of contracts to sell real estates 
looks, not at the letter but at the substance of the agreement, m order to 
ascertain whether the parties, notwithstanding that they named a specinc tmie 
whhin which completion was to take place, really and in substance intended 
more than that it should lake place within a reasonable time. Tnis doctrine 
IS in full accord with what has been formulated by Lord Cairns in TiUey v. Thomas^ 
and by the House of Lords in Stickuey v. Kechle No. /. ’ The evidence in the 
present case shows that the documents could not be executed and registered on 
the 6th owing to the default of the defendant and that on the 17th, when tlw 
plaintiffs were quite ready to have the contract completed, the defendant leti 
the station without assigning any valid reason for the non-performance ol ms 

part of the contract. 


There is no doubt that Sec. 20 (old) has nothing to do with alteinmive 
contracts, which stand on an eiPirely different footing from coniracis m which 
a sum is named as the amount to be paid in case of a breach. Alternative con- 
tracts are as fully performed by the payment of the money as by the dmng ol 
the act and therefore there is no gounct for proceeding against a party having 
the election to compel tlie performance of the other alternative. But. the 
tion whether a contract is alternative or not is a question of constiuction, ana 
consequently each case depends upon its own circumstances, though the guide 
is always the primary intention of the parties. The general rule of equi^ is 
that it a thing is agreed upon to be done, though there is a penalty aimexed o 
secure its performance, yet the very thing itself must be done. On the other 
hand, it is certainly open to parties entering into contracts to agree that in case 
of a breach of the contracts a fixed sum of money shall be paid by way of com- 
pensation. In the insiani case it is clear from the evidence that the intention 
of the parties was that the contract should be specifically enforced. In the case 
of Hukam Chand v. Nikka Singh,^ an agreement to sell executed by the vendor 
contained understandings to execute a deed of sale in favour of the vendees, o 
get ii registered, receiving the balance of purchase money at the time of re^stra- 
lion, to put the vendees into possession, and, on failure to do so, to pay j 
certain sum of money as damages and to refund the earnest money, u was he 
that as there was no condition that the vendees should abandon their rights to 
specific performance and there was no understanding by them to accept a wr 
tain sum of money in lieu of their rights as purchasers, the contract could vc 

specifically enforced.® 


1. A. 1. R. 1915 P. C. 83 : 1. L. R. 40 Bom. 
83 : 43 1. A. 26 (P. C.). 

2. (1867) 3 Ch. 61 : 17 L. T. 422 ; 16 W. R. 
166. 

3. (1915) A. C. 386 ; 84 L. J. Ch. 259 : 


112 L. T. 664. ,oAfi . 

4. (1908) 15 P. R. 1908 : 27 P. W. R- 1^8 . 

97 P. L. R. 1908. . . . , „ 

5. Sadiq Hussain v. Anup Smgn, A* *• a* 
1924 Lah. 151 at pp. 153-54, 
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Xlic Umiicd effect ot See. 19 (old) wus not long leli in tloubt, wide 
as are apparently its terms. In a series of decisions it was consisionlly licid 
thai just as its power to give damages uddidonal was to he exercised in a suit 
in which the Court had granted specific performance, so the power to 
piVfe damages as an alternative to specific performance did not extend to a case 
tn which the plaintiff had debarred himself from claiming that fonii of relief 
norto a case in which that relief had become impossible. In ihe present instance! 
their Lordships are disposing of a case in which the plaintiff had debarred him- 
self from asking at the hearing for specific performance, and in such circums- 
tances, notwithstanding Lord Cairns^ Act, the result still was that with no awa.rd 
of damages — ^the Court could award none — the order \^'ollld be one dismissing 
the suit with no reservation of any liberty to proceed at law for damages. i In 
other words, the plaintiff’s rights in respect of the contract were at an end. It 
enabled every Division of the High Court to give both legal and equitable reme- 
dies, but it did not alter the construction or effect of a claim framed under 
Lord Cairns Act,^ nor the principles upon which the systems now combined 
Were, before the Act, separately administered. Accordingly, an order dismiss- 
ing an action for specific performance which before the Act would have been 
unqualified, remained after the Act a decree which excluded the possibility 
of legal relief. And here their Lordships would draw attention for convenience 
sake, to the definiteness with which that position is retained foi' India bv 
Sec. 29 (old). Specific Relief Act. 

Bearing in mind this statement of the existing operation of the English 
system at the time of the passing of the Specific Relief Act, their Lordships 
now proceed to an examination of the relevant provisions of that statute. 

And, first, very notable is the fact that in the Act, tlic distiuciion between 
the two kinds of action is maintained, a distinction obvious in England 
where originally they had to be brought in different courts, bur not necessar iiy 
called for, when, as in India, both legal and equitable relief may be obtained in 
(pne. The distinction, however, is clearly indicated in Sec. 24 (r) (old), which 
enacts that specific performance of a contract canimt be enforced in favour 
of a person who has already chosen his remedy and obafined satisfaction for 
the alleged breach of contract; and even more directly is it manifestea in Sec. 
,29 (o|ld) already referred to which enacts that the dismissal of a suit for specific 
performance of a contract shall bar the plaintiff’s right to sue for com- 

pensation for the breach of such con t tact. 

Althbugh so far as the Act is concerned, there is no express siatemenf 
that! the averment of readiness and willingness is in an Indian sui’ tor specific 
performance as necessary as it always was in England-'^ it seems invariably to have 
recognized, and, on principle their Lordships think rightly, that the Indian 
ihd^'the English requirements in this matter are the same A And with thi.s fact 
imview, SeC. 19 (old) of the Act becomes in the present invesiigation all impor- 


Now the close correspondence of the terms of this section with those of 
Sec. 2 of Lord Cairns’ Act, coupled with the presence in the Act of Sec. 24 (c) 
itnd Sec. 29 (old) already noted, indicating that the old distinction in case of 


^See p6r Lord Selborne Hipgrave v. Case, 
II! 28 Ch. D; 356 : 54 L. J. Ch. 399 : 

52 ^ 242. 

2 . Bia 


3. Section 24 (b) is the nearest. 

4. See c, g. Karsandas r. Clihotalai, A. 1. R. 
1924 Botn. 119 : 1. L. R. 48 Bom. 259. 
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breach of contract between the equitable and the legal form of reamedy is still 
maintained and that the old conditions under which each could be asked for are 
being preserved, leaa their Lordships to the conclusion that, except as in the 
case provided for in the Explanation — as to which there is introduced an express 
divergence from Lord Cairns* Act as expounded in England^ the section em- 
bodies the same principle as Lord Cairns’ Act, and does not, any more than did 
the English Statute, enable the Court in a specific performance suit to award 
“compensation for its breach’* where at the hearing the plaintiff has debarred 
himself by his own action from asking for a specific decree.® 

In a specific performance of contract, the plaintiff is to prove that he 
wants to rely upon the contract and that for the performance of the contract, 
he made a demand for such performance by the defendant. Mere demand, 
for execution and registration of the lease made to the durwan of the defendant 
cannot in law be a demand from the defendant himself.^ 

The suit for specific performance can only be founded on a contract. If 
there is no contract the party cannot come to enforce that contract. The 
position of law cannot be doubted that a suit for specific performance must 
allege a concluded contract. Where the offer made by the defendant to sell 
the plot is a mere offer and cannot be termed as concluded agreement it cannot 
be enforced and it is not open to the Court to make out a new contract for the 
parties. A contract to be specifically enforced by the Court must, as a general 
rule, be mutual. That is, it must be capable of being enforced by either of the 
parties against other. The Specific Relief Act does not anywhere repudiate 
the doctrine of mutuality. To grant a decree for a plot other than the one con- 
tracted, is contrary to the very notion envisaged by the expression “specific per- 
formance of the contract*’. Such a decree cannot be sustained in law.^ 

6. Any contract. — Section. 2 (6), Contract Act, defines contract as an 

agreement enforceable by law. Section 10 of the Contract 

conu-act.^^'^^^ ° ^ Act says that all agreements are contracts if they are made 

by the free consent of parties competent to contract, for a 
lawful consideration and with a lawful object and are not hereby expressly 
declared to be void. Sections 11 to 30 of that Act deal with the questions 
of persons competent to contract, lawful consideration and object, and void 
contracts. The present Chapter dealing with specific performance of contracts 
presupposes that the agreement is between the parties competent to enter into 
it and is with their free consent and is founded upon consideration that is not 
unalwful. Contracts that are merely voidable are not excluded from the opera- 
tion of the Chapter, but then the party entitled to avoid it, must treat it as a 
valid contract. The Legislature requires that there must always be a contract 
before the Court and it must ^ a complete contract to both,® Consequently 
it has been held that in an action for specific performance the plaintiff has 
necessarily to prove the existence of a concluded contract between himself and 
the defendant and also that he was ready and willing at all material dates to 


1. See Ferguson v. Wilson, (1867) 2 Ch. 77 
15 W, R. 27. 

2. Ardeshir H. Mama v. Flora Sassoon, 
A. I. R. 1928 P. C. 208 at pp. 217-18. 

3. Manick Lai Seal v. K. P. Chowdhury, 
A. I. R- 1976 Cal. 115 at p. 117. 


4, Narain Siogh v. Dallp SSogh, A. I. R* 
1973 Raj. « at pp. 47-48 : 1972 W. L. 
N. 766. 

5. Koylash Chunder Doss v, Tariney churn 
singhee I.L.R. 10 Cal. 588; Maya Ram 
V. Prag Dut, I, L. R. 4 AH. 44. 
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perform his part of the contract^ As pointed out in Abdullah Bey v. TencnbauntJ^ 

Plaint ff must onus about readiness and willingness in the absence ol 

prove (i) concluded evidence to the contrary maybe easily discharged. Atier the 

wDtract and (ii) other side had repudiated the bargain, all that was necessary 
that on his part he t' o ^ j 

was ever ready was that the plaiiUin should be still ready and willing to carry 

and willins to per* ; 

form it, 

7, Distinction between negotiation and concluded contract. — In a suii 
for specific performance it is of importance to distinguish between negotia- 
tion and contract and to ascertain what the contract is, when, how and by 
whom it was made and who the parties are who are bound by Whether 
an agreement is a completed bargain or merely a provisional arrangement 
depends on the intention of the parties as deduciblc from the language used 
by ihe parties on the occasion when the negotiations take a concrete shape. ' 
But the question whether what passed between the parties in a concrete case 
was a negotiation only or a concluded contract is often attended witli difficulty 
particularly where there is much correspondence and the question is whether 
the correspondence evidences a complete contract or preliminary negotiation. 
There is a further complication introduced when there is reference to the 
drawing up of a formal documem in future. The question in such cases always 
is, did they mean to contract by their correspondence or were they only 
settling the terms of an agreement into which they proposed to eiucr after all 
its particulais wer.' adjusted, which was then to be formally drawn up, and by 
which alone they designed to be bound. The question is priniaiily one of 
intention and whatever may be the difficulty in practice in finding it out, in 

theory the law on the point is well settled both by English 

‘intention” is Indian decisions. If the material ingredients of tfie 

* ® * agreement are ascertained and if there is a oistinct oiler on 

one side and a distinct acceptance on the other, a contract arises notwithstana- 
ing tnat the parties may have recorded their iiuention that it will be put into 
a more formal shape by a solicitor. But, on otiier hand, if on *he true construc- 
tion of the correspondence and evidence it appears io have been the indention 
of the parties that they are not to be bound till the agreement has been imt into 
a formal shape and approved by them, then parties ought not to be bound till 
that formal document has been executed.*^ 


Parties agreeing to execute formal document subsequently. — When 
there is a concluded agreement but a document is to be executed embodying 


1 Sankhi Sha V. Maha Maya Prasad Singh, Lakshman, I. L. R. 47 Bom. 3.t5 : 71 

A I. R. 1934 Pat. 518 at. p. 519 ; 156 I. 1 C. 763 ; 50 1. A. 25 : 28 W. N. 

C. 588 : 15 Pat, L. T. 469. 73 : 44 M. L. J. 608 : 37 C. L, J. 440 ; 

2. A. I. R. 1934 P. C. 91 at p. 92 : 149 25 Bom. L R. 531 (P. C.) ; Bijoyakanta 

I. C. 816 (P. C.). Lahiri v. Katlash C-'haiidru, I L. R. 

3. Shriram Rupram v. Madangopal Gowar- 46 Cal. 771 at pp. 776-77. 

dhan, I. L. R. 30 Cal. 865 at p. 871 : 6. Lyrnon i-, Robinson, 14 Allen 254. 

8 C. W. N. 25 (P, C.); Brijmohan Mathu- 7, Roylash Chuander Doss v. Tarincy Clumr 

lal Marwadi V. Chandrabhagabai,A. I. R. singhee,I.L.R, 10 Cal. 588 (Ridgway r. 

1939 Nag. 173 at p. 175 : 1939 N.L.J. Whartton, 6 H.L.C. 268 : 108 R.R. 88 : 27 

315. L.J.Ch. 46 : 10 ER. 1287 : 5 W.R. 804 ; 

4 Moulvi Mohammad Iqramal Haq v. Rossitor v. Miller, L. R. 3 App. Cas. 

Wilkie, 11 C, W. N. 916 :4 A. L. J. 1124 ; Bonnowell v. Jenkins, L. R. 8 

470 : 6 C. L. 5. 682 ; 2 M. L. T. 448 : Ch. D. 170; Crossley v. Maycock, L. 

17 M. L. J. 454 fP. C.). R. 18 Eq. 180; Chinnack r. Marchio- 

5. Harichand Mancharam v. Govind ness Ely, 4 De. J. & S, 638 relied on. 
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to whether there is 
concUitled agree- 
ment. 


its terms, the contents of the document have to be approved by both the parties 
before the document is execuud, but merely from the point of view whether 
the document correctly and formally gives effect to the settled terms of the apee- 
ment, a reference to ilie pleader in this connexion does not alter the position.^- 
The fact of a subsequent agreement being prepared may be evidence that the 

previous negotiations did not amount to an agreement but the 

Deierminaticii as that persons wish to have a formal agreement drawn 

up dees not establish the proposition that they cannot be 

bound by a previous agreement. 2 Where an agreement for 
the sale of certain properly contains the condition that the bargain paper 
in respect of the sale shall be made through a vakil, does not mean that it is a 
condition to which the bargain is subject but that it is only one of the terms of 
the contract. It appears to be well settled by the authorities that if he documents 
or jCtters relied on as constituting a coniraci contemplate the execution of a 
tur tlicr contract between the parties, it is a question of construction whether the 
execution of the further contract is a coi di ion or term of the bargain or whether 
it is a mere expression of the desire of the parties as to the manner in which the 
transaction already agreed to will in fact go through. In the foinicr case there 
is no enforceable contract either because the condition is unfulfiiled or because 
the law does not recognize a contract to enlci into a contract. In the latter 
case there is a binding contract and reference to the more formal document may 
be ignored.*^ It is essentially a question of intention between the parties.® Where 
by a written agreement the defendant had agreed with the plaintiff to take the 
lease of a house for a certain term at a certain rent ^‘subject to the preparation 
and approval of a formal contract” and no other contract was ever enteied into 
beiwetn the parties, it was held by Sir George Jessel, M. R., that there was no 
final agreement of which specific perform imcc could be enforced against the de- 
fendant. The principle underlying cases of this class was thus laid down by the 
Master of the Rolls ; ”I take it the principle is cleai. If in the case of a pro- 
posed sale or lease of an estate two peisons agree 10 all the terms and sry ‘we 
will have the terms put into form', then all ^he terms being put into wiiuag and 
agreed to, there is contract. If two persons agree in writing that up to i ceriain 
point the terms sliall be the terms of the contract, but that the minor terras shall 
be submitted to a solicitor and shall be such as are approved by him, then there 
is no contract, because all the terms have not been settled.” 

In Nymon v. Giibbey,'^ Mukerji, J., delivered himself as follows ; “It is well 
,, , , settled that the fact that the parties intended to embody the 
• terms o their contract m a formal written agreemem is strong 


1 . Bijoyakaiita Lahiri v. Kailasli Chandra, 

I. 1 . R. 4(1 Cal 771 : 52 1. C. 575 : 
23 e . \V. N. 563; H.irichand Mai c'laram 
V. Ciovinc! LaiMiian Ciokhak-, 71 I, C'. 
763 al p. 766: 50 J. A. 25 : 1. L. R. 
47. Bom. 335 : A.T.R. 1923 P. C. 47 

2. ilarichand Mancharam v. Govind 
1-Uxman Gokhalo, 1. L. R. 47 Bom 
335; 71 I. C . 763 : 50 I. A. 25 : 28 
C. W. N. 73 : 44 M. L. J. 608 : 73 
C\ L. J. 440 : 25 Bom. L. R. 531 
tP. C.) [Ridgway v. Wharton, 6 H. L. 
C. 268 : 108 R. R. 88 : 27 L. J. Ch. 
46 : 10 E. R. 1287 : 5 W. R, 104 relied 
on; V^on Hatzfeldt Wildonburg v, 
Alexander, (1912) 1 Ch. 284 ; 81 N. 

J. Ch. 184 : 105 L. T. 434 dist. ]. 


3. Harichand Mancharam v. Govind Lux- 
man Go:|halo, supra. 

4. Von Hatzfeldt WiUlcnbiirg v, Alexander. 
supra \ referred to in 71 I. C. 776 (P. C.) 
supra. 

5. Harichand Mancharam v. Govind 
Lux man Gokhale, supra; Bijoyakanta 
Lahiri v. Kailash Chandra, I. L. R- 46 
Cal. 771 at p. 782. 

6. Winn v. Bull, (1878) 7 Ch. D. 29 : 26 
W. R. 830 : 47 L. J. Ch. 139; per Farwell 
J., Cancy r. Leith, 156 L. T. 483 : 53 
T. L. R. 596 : (1937) 2 AH E. R. 532; 
for full discussion, see Sanjivarao’s 
Contract Act (1964 Ed.). 

7. 20 C. W. N. 66 at p. 94 ; 32 I, C. 35. 
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evidence that the negotiacions prior to the drawing up of such writing are merely 
preliminary and not understood or intended to be binding, if it is definitely 
expressed and understood that there is to be no contract until the formal writ- 
ing is executed) there is plainly no binding agreement formed until this provi- 
sion IS complied with. It is also true that if all the terms of the agreement have 
not been settled and it is understood that these nnsetiled terms are to be Ueter- 
mined by the formal contract there is no binding obligation until the writing 
is executed. But if the oral agreement or written memorandum is complete in 
itself and embodies all, the terms to be inserted in the formal writing a binding 
obligation fixed on the parties unless it is understood and intended that such 
contract shall not become operative until reduced to writing.” 


9, Unless there is a legal contract there can be no specific performance. — 
As already stated where the law does not recognize a con.ract there can be no 
specific performance of it. A prospecting licence is only ancillary to 
the ‘’rnihirig * lease,' it is merely ' a contract to execute the lease if and 
when the lessee 're quires it to be executed. A mere agreement, therefore, to 
gthfit a' p'roSpedting licence is not a contract which is enforceable in law, because 


thfe-'laW does ' not recogtiize a contiaci to emer into a contract.^ Where a 
promise to convey properties contained in a letter is not supported by any con- 
s^eration no ^elaim for . specific performance can be founded on it.® So also, 
a^ipe^q^pro/nise by , to convey his share in a certain property as and when he 

thinks of doing so could not form the subject-niatier of specific performance 
In an Allahabad case of a subsequent date, however, ii has been held that an 
agreement to convey the property cannot be ignored as nudmi pactum and as 
Agremeenti : ■ to siich void of any legal effect. The reciprocity between the 

parties ..is evidence of consideration. An agreement of this 
description is not without consideration and is capable of being 
e; 






See also notes under “Executory agreement”, infra. 


10. Oral contract. — An agreement may be oral or in writing and the 
provision of Sec., 10 applies to both kinds of contracts, i. e. oral and written. 
\n^G6kiiVChdn4^<i, y, Haji Mohammad,'^ l^hsim Ali, J., delivering the judgment of 
tie’;T>iViS;ion Bench of the Court said : “If, therefore, the law permits an oral 
a^iideAdrit to lease, tr lere is no reason v. hy ii cannot be enforced specifically, 

Velji Rajdeof Woodroffe, J-, observed as follows : 


' j ( 1 1 'i\ 

/ J '<'i 


I ! I i 1 
Vilt I 

1 I .'J 

il J J I 


; ' ‘The :next question is then whether there can be an oral agreement 
4o lease .fi 'It has-been so held, Sec. 107, Transfer of Propjerty Act, refers 
to leases, that is, actual transfers of property and not to agreements 
to lease. Under the Registration A-T, “lease” includes ‘‘agreement 
-'to lehse^Mt is’ not necess^iry lo discuss the law as to registration of 
'writferi 'agreement fpr'‘ leases or written and unregistered leases, for 
'^the-ag'reemefit ifefore us was a verbal one. It is enough to say that 
'‘S^c.*49^ Registration Act, only provides that no unregistered and regis- 
tikble- dobuffient 'shall affecc any immoveable property comprised therein 
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1* Rudra Das v. Kamakhya Narayan Singh, 
A. I. R. 1925 Pat. 259 at p. 274. : 1. L. R. 

- ,P68‘:84 I; C. 178.. . . 

2, Balratn v. Naktu, A. HR. 1928 P.C. 75 at p. 
76 ; 108 I.C. 11 ; 30 Bom. E. R. 821 :54 
M. L, J. 462 ; 47; e.^ 'L. >J. 418 :24. 
. , R. ;5? c27 L,i W. 807..,( i 

iPr|i?ad ;vi* iNaEiraOj iBibi, A.. I. R. 

S.R.A.— 25 


1939 All. 64 at p. 66. 

4. Ram Das v. Bin da ban Ram, A. I. R. 
1941 All. 113 at p. 120 ; 129 I. C. 719 
1931 A. L. J. 571. 

5,. A. I. R. 1938 Cal. 136 at pp. 138, 139, 
140. 

6. A. 1. R. 1919 Cal. 710 : 63 I. C. 118 : 
i 25 C. W, N- 220. 
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or be received as evidence of any transaction affecting such property. 
What is precluded in either case is the affecting of the property. It by 
no means follows that an agreement to lease, that is, an obligation to 
transfer is a transaction affecting the property. However, I need not 
discuss what, having regard to the facts and to my finding that an oral 
agreement for a lease is valid, is unnecessary’. 

“Sanderson, C. J., observed in the same case : 

‘This involved an implied agreement (oral) to do everything necessary 
to make the agreement effective in law, which would include a right in 
the plaintiff to sell for a formal lease.’ 

“In Sanjib v. Santosh^ this Court observed : 

‘Oral agreements for leases are allowed by the law. If any such 

concluded agreement is not followed by any more formal and 

effective transfer there would seem to be no difficulty in 

the way of applying the rule in Walsh v. Lansdale^ and Bibi Javahir 
Kumari v. Chatterput Singhy^ by granting a decree for specific perfor- 
mance of the original agreement.’ 

“There cannot be any doubt, therefore, that an oral agreement to lease 
could be enforced specifically before the introduction of (old) S^ec. 27 A, Specific 
Relief Act, by Act 20 of 1929. 

“And then the learned Judge continued : 

‘A contract to lease may be oral or in writing. It may create a pre- 
sent demise oi it may not. If an agreement to lease creates a present 
demise and operates as a lease, it is required to be in writing and regis- 
tered. If it does not create a present demise it is not required to be in 
writing or registered.’ 

“The learned Judge then concluded : 

‘If there is a valid oral agreement to lease, and it has not been 
followed by a formal or effective transfer, it can still be specifically 
enforced. But if the agreement to lease is not oral but is as indicated 
in (old) Sec. 27- A, in cider to enable the lessor to claim specific perfor- 
mance, he must show that the contract on which he relies fulfils all the 
requirements of (old) Sec, 27- A, in my opinion, does not abro^te the 
right to the specific performance of an oral agreement which is given by 
(old) Sec. 12, Specific Relief Act’.’* 

Any agreement between the parties, residents of Mandi, as to the exchange 
of their land will be only inchoate agreement in the absence of the 
previous sanction of the Darbar under Sec, 3 of Mandi Regulations No. 11 
of 1975 and such an incomplete agreement of exchange cannot form the basis 
of a suit for specific performance ; for this proposition of law reliance has been 
placed on Ambika Prasad v. Mst. Naziran Bibi,^ Gobardhan Lai v. Sheo Narayan 
Sahu^ and Tar ini Kumar Dutta v. Srish Chandra Das.^ 


1. A. I. R. 1922 Cal. 436 : 69 I. C. 877 : 1882 and Sec. 17iand Sec. 2 (7), Registra- 

I. L. R. 49 Cal. 507 ; 26 C. W. N. 329. tion Act. ^ 

2. (1882) 21 Ch. D. 9 : 52 L. J. Ch. 2 : 46 5. A. I. R. 1939 All. 64. 

L. T. 858 :3l W. R. 109. 6. A. I. R. 1929 Pat. 202. 

3. (1905) 2 C. L. J, 343. 7. A. I. R. 1925 Cal. 1160 ; Ram v* 

4. See Sec. 107, Transfer of Property Act, Dhani, A.l.R, 1955 H.P. 23 at pp. 23,24. 
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11. Contract with penal or compensatory clause. — ^The general rule of 
equity that if a thing is agreed to be done the very thing ought to be done must 
apply even though there is a penalty annexed to secure its performance or a sum 
is named in the contract to be paid in case of the breach. It is no doubt true that 
ic is open to the parties who are entering into a contract to stipulate that on failure 
to perform what has been agreed to be done a fixed sum shall be paid by way of 
compensation. The question which therefore arises in such a case is the inter- 
pretation of the contract. Where there is a contract containing a clause 
for payment of money in. the event of non-performance the Court has to deter- 
mine whether it is a contract stipulating that one certain act shall be done with 
a sum annexed to secure tne performance of this very act or it is a contract stipu- 
lating that one of the two things shall be done a* <he election of the party who 
has to perform it, c.g. either performance or payment in money. Where the con- 
tract is of the latter type it is called n ■ Iternative contract and the provisions of 
Sec. 23 (Sec. 20, old) of the Specific Relief Act do not apply to it. They however 
apply to contract of the former type.’^ 

12. Incomplete contract. — Unless a contract has been concluded or 
in ocher words unless a contract has been completed a. suit for specific perfoi- 
mance is not maintainable.^ There is no concluded contract where the person to 
whom the proposal has been made refuses to accept it.-^ Similarly, a contract 
cannot be said ’.o have been completed where the proposer withdiaws the offer 
before it has been accepted.^ So also, where the correspondence discloses that 
the contract has not been concluded and that the plaintiff, up to the conclusion 
of the negotiations has been still trying for terms more favourable _ to himself, 
no suit for specific performance can be maintained by the plaintiff.’’ For cases 
in which the contract remains unconcluded for want of drav^ing up of a formal 
document, see notes under the heading “Any contracE’, at page 163, supra. 

13. Contingent contract — A contingent contract can be said lO be con- 
cluded only on the happening of the contingency in question. 
Such coniract can Therefore in the case of such a contract unless the contingency 

the ^hanpenin/ cf happened no suit for specific performance can lie.'^ With 
contingency. regard to this last point, that no specific performance could be 

ordered of an. agreement to execute a lease at a future date, it 
is sufficient to cite the case of Brilliant v. Michaels^’* in which it was held that a 
con' fact for a lease was enforceable notwithstanding that the commencement 
of the term was expressed by reference to the happening of a contingency which 
was at the time uncertain, provided that at the time the contract was sought to 
be enforced the contingency had occurred. 


The entire law with regard to this point has been very fully dealt with in 
New Mofussii Co, Ltd, v. Shankerlal Narayandos.^ It was pointed out in this 
case, af cr ;n exhaustive review of the authori'ies, that in a contract where 


1. Narayan Nsgarao v. Amrit Hr.ri 
A. I. R. 1957 Bom. 24t at p. 242. 

2. Fry on Specific Performance, 6th Ed,, p. 
128; Chinnock v. Marchioness of Ely, 
4 Dc J. & S. 638; Koylash Chandr^^. v, 
Tarincy Churn, 1. L. R. 10 Cal. 588. 

3. Hyde v. Wrench, 3 Beav. 334. 

4. Thombury v. Bevill, 1 Y. & C. C. C. 
584. 

5. Harvey v. Perry, (1953) 1 S. C. R. 233 at 
p. 243 of Canada, per Estley, J. 


6. Kalidassi v. Nobo Kumari, 36 I. C. 655 : 

23 C. L. J. 606 : 20 C. W. N. 921 ; 
Narain v. Akhoy, I. L. R. 12 Cal. 153 ; 
Sorbesh Chandra v. Khetrapal, 14 C. 
W. N. 451 : 11 C. L. J. 345 ((1945) 

All E. R. 121 and A. I. R. 1941 Bom. 
247 considered]. 

7. (1945) 1 All E.R- 121- 

8. 43 Bom. L-R. 293 : A l-R- 1941 Bom* 
247 ; l.L.R. (1941) Bom- 361 : 196 hC- 
146. 
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it was part of the bargain that a written, contract would be drawn up and executed 
luter^ a distinction had to be drawn between (Q cases where there was a completed 
agreement at the time when the bargain was made, although the bargain con- 
tained a clause expressing an intention oi the desire on the part of the parties 
as to the manner in which the transaction already agreed upon was to be carried 
through where the essential matters to be incorporated into the agreement had 
been agreed upon, which, however, it was intended to incorporate in a formal 
document lo be Itiier executed, and (j 7) agreements where it was a condition or 
term of the bargain itself, that ii was to be subject to a document being further 
drawn up, agreed to and executed by the p. rties, to which the principle in Coope 
V. Ridout ' applied, where it was clear that it was an essential condition of the 
bargain made between the parties that the agreement was to be subject to, and 
dependent upon, a final agreement being drawn up and executed; where, there- 
fore, until the final agreement was formally executed there was no concluded 
agreement intended to be binding on the parties, according to the very terms of 
the bargain. Although the Privy Couicilhave reversed the actual decision in 
Shankerla! Narayandas v. New Mofussil Co, Ltd.,^ the legal position has been 
affirmed, and in fact stated in a manner even more favourable to the plaintiff 
in the present case. It is clear that in the present case all me essential terms of 
the lease had been agreed upon. The evidence of Mr. Tikamdas shows that it 
was agreed that a lease similar to the draft lease refened to in Ex. 8 was to be drawn 
up, incorporating the teims in that diaft, with the necessary modifications, re- 
quired by the terms stated in Ex. 8. The period of the lease was seated in CL 
the rent and commencement of the lease in Cl. 2 and other essential terms were 
s*a*ed in Cls. 4, 5, 6 and 8 of Ex. 8. It is qui*e clear that it was not a term of the 
bargain agreed upon in Ex. 8, ihat the agreement was to be conditional upon the 
execution of any further document. It is clear that the document Ex.8 contains 
the complete contract, setting out all the terms thereof, which, it was intended, 
was to be acted upon as a concluded contract. The Privy Council’s decision 
in Shankerlai Narayandas v. New Mofussil Co. Ltd.,^ goes much further than 
til© < ccisioii of the Bonib''y High Court in the same case to support the 
plaintiff s contention heie.^ After a contract for the sale of certain houses was 
completely made, the parties entered into a verbal agreement whereby the ven- 
dors who were Hindu widows were to apply for letters of administration and 
obtain the sanction of the Court to the intended alienation under Sec. 90 of the 
Probate and Administration Aci. On the application being made, the Court 
granted Letters of Administration but the Court declined to sanction the sale 
at the agreed price. Is sanctioned a sale, however, at a higher price to some 
other persons who ihen purchased the property with notice of the contract for 
sale. Thereupon the intending purchasers brought a suit for specific performance 
of the contract and m the alternative for damages for breach thereof. It was 
held mat by subsequent agreement of the parties the original contract was trans- 
formed into a contingent one dependent upon the consent of the Court being 
obtained to the sale and as the contingency had not happened the plaintiffs 
were not entitled to specific performance, nor to damages for breach of 
contract since there had been no breach of the modified contract.^ As 
held in the above cited case where the contingency does not happen it is 


1* t 90 L- J- Ch- 61 : 124 4, L. C. Sitlani v. Viroosing, A. I. R. 1947 

L.T- 409. Sind 6 at pp. 10 11 12. 

2* A-I-R* 1946 P‘C* 97 : 224 I*C. 598 (P-C.)- 5. Kalidassi v. Nobo Kumari, 36 I. C. 655 

3. Ibid. 
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'SSwnSct.i''’ of the 

ir iilif'i Z'®**® sanctioned by Commissioner of ward’s property is bindinp ovon 

^Ji?r if ?.“* Under Sec. 15, Bengal ^Cofirr of Wards Ac? 

* Commissioner to sanction or not a iease of the property of 
^ property of ihe ward it Is affi mf 

thr^iLnetff I transaction in all its essential particulars has obmined 
the sanction of the Commissioner and when it is requistite that the transnrtirui 

be carried into effect by the preparation of tlie appropriate deeds I challe^. 

ground that the document ultimately prepaied had not been sub- 
mitted for sanction cannot be sustained. In administmtive and departlntal 
?.rT i ™ iiecessanly be the case that the formal details may have to be en- 
tered upon m order to carry it into practical effect and put into legal shape the 
arrangement to which sanction was exhibited.a ^ ® 

-ft }u' ^sreement dependent upon assent of another can be enforced onlv 
after the assent has been obtained. — When the agreement or contract is depen- 
dent upon the promisor obtaining tne assent of another to the arrangement nro- 
posed, the promisee is not entitled to sue for specific performance of the agree- 
ment as long as the assent is not obtained. Section 53-A of the Transfer of Pro- 
perty Act would not apply to such a case . ^ 


Now it appears it is the case for t;,e respondents that the agreement can- 
not be enforced for it is. a contingent contract dependent upon the acts of others 
or It IS a contract at present impossible of performance. So far as it is a con- 
tract dependent upon the acts of others for its pjformance it is argued there must 
be taken to be an implied term that the zamindar will sell the land when his joint 
owners agree to partition and give him the 800 acres adjoining the land of the 
appellants. This argiimeni is borne out by the words of the argeement itself 1 

‘T shall get my land (sold hereby) measured out separately from the 
other shareholders in the land and shall get the 800 acres cut out as a 
separate piece and hand over the same to the purchaser so that he shall 
have the said land adjoining and bordering on his own land.” 

Looked at in this way the contract is dependent on a contingency which 
has not yet happened, the allocation to him by agreement with his joint 
owners or by an order of the Court of his 800 acres. The suit is, as is contended 
m the written statement, premature and as yet unenforceable. Under Sec. 21 
(old), Specific Relief Act, specific performance cannot be graiited.* 

16. Contract subject to conditions. — In Cleadon Trust Ltd. v. Davies,^ the 
question arose whether specific performance could be decreed where a contract 
for sale of building sites were subject to certain building restrictions In this 
case the vendors agreed to sell to B a piece of land for the purpose of building 
H^ts. The contract also contained an option of purchase over another piece 
of land. Both pieces of land were subject to certain building restrictions. Clause 
5 of the contract provided that it was conditional upon the vendors obtaining 


1. Kalidassi v. Nobo Kumar), 36 I. C. 655; 
Shendaparshad v. Sikandar, 34 I. C. 
461 : 12 N. L. R. 69. 

2. Rudra Das v. Kamakhya Narain Singh, 
I. L. R. 3 Pat. 968 : 84 T. C. 178 : A. 
I. R. 1925 Pat. 259. 

3. Kuchwar Lime & Stone Co., Ltd. 
Secretary of State, A.I.R. 1936 Pat. 374 at 


p. 376 : LL.R. 15 Pat. 460 ; 163 I.C. 50 : 
17 Pat. L.T. 217 : 1936 Pat. W. N. 252. 

4. Kirpal Das Jivraj Mai v. Manager, En- 
cumbered Estates, A. 1. R. 1936 Sind 26 
at pp. 27-28. 

5. C. A. (1940) 1 Ch. 940 : 56 T. L. R. 
1003 : 109 L. J. (Ch.) 471 : (1910) 3 
All E. R. 648. 
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a licence fom the persons entitled to the benefits of the restrictions releasing the 
covenant and permitting the purchaser to erect flats on the sites. One year 
after the first contract the purchaser exercised his option to purchase the second 
piece of land. A few days thereafter the Town Planning Authorities decided that 
the sites should be kept as open spaces. The vendors thereupon informed the 
purchaser that Cl. 5 of the contract was no longer applicable. The purchaser 
refused to complete tlie purchase. Judgment was given to the vendors in their 
suit for specific performance. 


17. ‘^Doctrine of frustration”— What it is ?— When the parties have 
entered into an agreement, unforeseen contingencies might occur which prevent 
the attainment of the object and the fulfilment of the purpose, the parties had in 
mind. The question is whether this discharges them from further liability. The 
law is that when a man enters into an agreement to do certain thing absblutely. 
he is bound to perform the contracts under all circumstances and if any un- 
foreseen contingencies arise, which make the performance by him impossible l.e 
cannot escape liability for damages by proof as events turn out, performance 
is futile or even impossible. The reason is that a party to a contract can alway^ 
guard himself against unforeseen circumstances orcontingencies by clear and 
express stipulation but if he voluntarily with his eyes open undertakes an 
unconditional and absolute obligation he cannot be bean. tt. say that unforeseen 
events, th:.t turned < ut subsequently made it impossible to carry out the 
contract but if he is unable to perform the contract for no fault of ms he is 
excused for non-performance and the contract is discharged. The doctrine ol 
frustration is the rule evolved by courts of law to mitigate the rigour and lessen 
the pirch of the rule of absolute contracts. In Denny, Mott and Dickson Xrwi- 
ted\. James B, Fraser Co. Ltd.?- r\x\e^ has been specifically stated to mean 
that if further fulfilment of the contract is brought to an ' brupt end by 
irresistible cause for which neither party was responsible the contract shall 
terminate and the parties are discharged. Instances may be cited to illustrate 
the rule, for example where the subject-matter of the contract is physically des- 
troyed before performance falls due*^, where the subsequent change in law rendws 
the performance of a contract illegal. These are the typical illustrations oi e 
operation of the doctrine of frustration. Whai the courts have been atiemp^ 
ing to lay down is that where some supervening catastrophe happens 
neither party is responsible as a result of which the subject-matter is ^stroye^ 
and the parlies are committed to a situation which is basically different from 
one which was in contempl at ion of the parties, then the contract is lorthwit 

discharged.^ 

Here it must be noticed that mere hardship or inconvenience to 
is not sufficient to justify discharge. There must be as well suph a cim ^ 
the significance of the obligations that the thing undertaken would, “ P® ® * 

be a different thing from that contracted for.* Two illustrations wiU su 
explain the catastrophic effects on the contracts which brought abou sign 


1. 1944 A. C. 265 at pp, 272, 274 : 
(1954) 1 All E. R. 678 at pp. 681, 683. 

2. Taylor v. Coldwcll, (1863) 3 B, & S. 826. 
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of basic obligations of the parties. In Krell v. Hemy,^ 
ne piaintiu b^d agreed to let out a room to the defendant for the purpose of 
jewing the Coronation procession of Edward VII which event never occurred. 
On an acUon brought by the plaintiff for the breach of the contract, it was held 
mat the ^ncellation of the Coronation procession due to illness of the King dis- 
charged the parties from all contractual obligations. The same effect was pro- 
T case illustrated by Tatam Ltd. v. Gamboa,^ where the facts were these : 

♦ j iZ Spain was going on in full fury a ship was char- 

tered by the plaintiff to the Republican Government for aperiod of 30 years, from 
1st July, 1937, for express purpose of evacuating civilians from the North Spain 
ports to French Bay ports. The hire was at the rate of £ 250 a day until 
actual delivery of the ship. This rate was about three times higher than that 
prevaihng in the market for equivalent ships not trading with Spanish ports. After 
a successful voyage the ship was seized by the Nationalists on 14th July, 1937 
and was detained up to 7th September, 1937. It was then released and redelivered 
ultimately to the plaintiffs on 11th September, 1937, The hire had been paid in 
advance up to 31st July, but the Republican Government refused to pay for the 
period from 1st August to 11th September, on the ground that the common venture 
of the parties had been frustrated by the seizure of the ship. Goddard, J., held that 
the seizure had destroyed ihe very foundation of the contract and that Repub- 
lican Government was not liable. He said: “If the foundation of the contract 
goes, either by the destruction of the subject-matter by reason of such long inter- 
ruption or delay that the performance is really in effect that of a different contract 
and the parties have not provided what in that event is to happen the performance 
of the contract is to be regarded as frustrated,” 

■h 

18 . Various theories considered. — There are various theories in the field 
which , according to the jurists of note, provide the basis of the doctrine of frustra- 
tion. But only two of them have received judicial support and recognition and 
it IS necessary to examine them in some details. The most important theory that 
has drawn the continued attention of the courts is the theory of implied term. 
T^s was the theory most commonly favoured in the past by courts. The theory 
of implied term can be fully stated in the following words : “If it must neces- 
sarily be presumed that both parties would have regarded themselves as totally 
discharged from further liability should performance be prevented or stultified 
^ the events or, by the change of circumstances which has in fact occurred 
■ tacit condition to that effect is read into the contract.”^ LordLoreburn 

j y- Anglo^ Mexican Petroleum Product & Co. Ltd.^'^ 

stated the principle of the implied term in the following words: “No court has 
an absolving power but it can infer from the nature of the contract and the 
surrcmnding circumstances that a condition which was not expressed was the 
foundation upon which the parties contracted....” Where the altered condi- 
tions are such that had they thought of them , they would have taken their chance 
of them, or such that as sensible men they would have said, “If that happens, 

It IS all over between us. ’ Another current theory is that the Court imposes 
just and reasonable solutions where unexpected contingencies happen, and which 
the parties could not foresee and did not provide for such contingencies in their 
contract. Thus,if in the opinion of the Judge, the happening of the unexpected 
event brought about a situation which was basically inconsistent with the further 


1, (1903 K. B. 740. (5th Ed.), p. 464. 

2:ks(| 939) I K, B. 132 ; (1931) 3 All E.R. 135. 4. (1916) 2 A. C. 397 at p. 404. 
3. : Cheshire and Fifoot, Ixm of Contract, 
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prosecution of the common venture of the parties to the contract it should grant 
proper relief to them. For i^ in such contingencies the contract is insisted upon 
and enforced they would be bound to a contract that they did not bargain for. 
Lord Sumner in Hirji Mulji v. Cheong Yue Steamship Co,^ stressed the circum- 
stances in which the doctrine of frustration operates. He says that the doc- 
trine of frustration operates, “irrespective of the individuals concerned, their 
temperaments and failings, their interests and circumstances. It is really a device 
by which the rules as to absolute contracts are reconciled with a special excep, 
tion which justice demands.” Lord Wright in Denny^ Mott and DicksoHy Ltd, v. 
Fraser {Fames) & Co, Ltd,,^ expressed his view on the doctrine of frustration* in 
the following words: “Where, as generally happens, and actually happened in 
the present case, one party claims that there has been frustration and the other 
party contests it, Court decides the issue and decides it ex post facto on the actual 
circumstances of the case. The data for decision are on the one hand the terms 
and construction of the contract read in the light of the then existing circumst- 
ances and on the other hand the events which have occurred. It is the Court which 
has to decide what is the true position between the parties”, and then again, 
“The event is something which happens in the world of fact and has to he found 
as a fact by the Judge. The effect on the contract depends on the meaning of 
the contract, which is matter of law. Whether there is frustration or not in any 
case depends on the view taken of the event ana of its relation to the express^ 
contract by ‘informed experienced minds’. In the opinion of Lord Wright tK^- 
doctrine of frustration has been invented by the Court to get over and supplement’ 
the defects of the actual contract. In other words, the Court supplements *its 
own conirac-s in order to do jusiice between the parties. Here it must be sthted^ 
that the theory of implied term played a very valuable pan in the evolution and 
development of the doctrine of frustration in the past. For njore thantflialf a 
century it held the field and was considered indispensable fpr the developmentiof* 
this branch of law. It had served its historical purpose very admirably in. the j 
past. But then there were serious objections to the theory and in the modefni 
context it is no longer regarded as an adequate explanation of the doctrine' 
of frustration.” Dealing with the implied term theory and its adequacy tin 
explaining the doctrine of frustration in all its implications Cheshire and. ^Fifoot- 
in The Law of Contracts'' observed ■: ‘‘The doctrine ^of, frustration is required 
because the parties have failed to provide for an unforeseen contingency^ i-Jfh 
then, the theory is accepted that the Judge fills this gap by inferring . wbat .thei 
parties would have provided had their minds been directed to the cpntingenqy^j 
the nebulous ground upon which he must base his reasoning is only tpo painful^j 
apparent. An impossible feat of speculation is demanded of him. He is expected 
to infer the intention of the parties not from what they have said, but from what 
they have omitted to say, a ta:.k that has been described by aTearned'-wten as 
‘preposterous’.^ The hypothesis becomes even more fanciful when it is .ipaliz^l 
that the theory assumes ‘not merely the existence of something unsaid but-unsmdj 
by. each I of the parties to the conuact and the position becomes still further 
volved,, if, .as generally happens, one of the parties at the hearingrof the!;case,i 
repudiates the suggested interpretation of his silence, [The Judge, indeed, may l 
dictate what each party should have said,, but ion such scanty materials: he 
scarcely . dogmatize upon, what each \youid have, said.V But ^there is (Something' 
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a logical difficulty in seeing how the parties could even impliedly have provided 
for something which e.v hypothesis they neither expected noi foresaw.” 

^ 19 . Executory agrccaiciit. An action lor specific performance is appro- 
pricite only to the enforcement of obligation ol an executory as distinguished 
from an executed contract. For this purpose an executory contract is an a^^ree- 
ment which is not intended between the parties to be the final instrument regulat- 
ing their mutual relations under their contract; an executed contract, on the con- 
trary> IS a contract in which all has been already done to settle finally the relative 
postition of the parties.^^ Later in the same book instances are given of “kindred 
but distinct remedies,” i. e, remedies which do not fall within tlie purview of 
“specific performance.” and the opinion is expressed that an action for the deli- 
very of a specific chattel, if the right to delivery flowea from contract, dilTers from 
an action for specific performance, since it is bused on an allegation not that a 
contract to deliver has not been performed but that the chattel is the property 
of ihe plaintiff and is being wrongfully detained by the defendant. ^ 

There may no doubt be provisions of the contract which froin ^heir nature 
or from the terms of the contract, survive after completions.^^ 

See also notes under the heading “Any contract” at page 109, supra, 

20. Title when passes. — So long as the agreement remains as an execu- 
tory contract or even when there is a decree for specific performance the title 
does not pass to the purchaser, because such a decree merely declares the rights 
of the decree-holder; title passes to the decree-holder only when the Court fxe- 
cutes the sale-deed on behalf of the defendant. The title does not relate back to 
the date of the agreement to sell.* 


21. Specific terms in contract. — Where by the terms of the mortgage- 
deed the mortgagee was entitled to have the deficiency in the mortgage land made 
good from other lands of the mortgagor and no specific khasm numbers were 
mentioned in the original mortgage-deed it was held that specification of land 
for making good the deficiency is not essential for the maintenance of the suit for 
specific performance. The contract between the parties was that the deficiency 
was to -be made in a specified manner and a suit for the performance of the con- 
tract in that manner is a suit for specific performance.® 


22. Uncertain contract. — Section 29, Contract Actl, lays down that agreeme- 

. iits, the meaning of which is not certain or capable of being 

a*? wi'i- Therefore it has been repeatedly held 
Specifically enforced. ^*^at speeme ^riormance of a contract, the terms of which 

are not cer^in cannot be granted.® Under the agreement the 
vendor had to make s'lph a title “to the satisfaction of the purchaser’s attorn- 
eys’*. The legal effect of this stipulation has been considered before in English and 
Indian cases. Davar, J. in. Co, Ltd. v. Mahomedally Adamji Peerbhoy^'^ 

came to the conclusion that in view of such a stipulation it was incumbent upon 
the vendor to establish either that the solicitors approved of the title or that there 
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was such a title tendered as made if unreasonable not to approve of it. It has 
been held ihat the words are not merely surplusage in the sense that they express 
only what is implied by the law, but that they import an additional term in the 
agreement. 

The term however does not give the solicitor arbitrary and absolute power 
to reject a title, however gooa it may be. He is the sole judge, provided the acts 
“reasonably and bona fide'\ The question of bona fides arises very rarely, if at 
all, but who is to determine whether the solicitor acted “reasonably”, a wora 
which has never been exactly defined, when disputes arise between the vendor and 
purchaser? It cannot be said that the vendor by such a stipulation entirely 
surrenders his right to assert and maintain that he has made out a marketable title 
to the judgment of the purchaser’s solicitor. When however one does assert 
that right, the Court has to determine whether he has or has not acted reasonably. 
For the purpose of such determination the Court has to examine the title tendered 
to the solicitor to consider whether it was such as would induce the Court to hold 
that its rejection was reasonable or umcasonable. The Court must then examine 
the grounds on which the solicitor rejects the title and consider whether on the 
whole it would also have come to the same conclusion, even though the solicitor 
may have acted in respect of one or the other grounds of rejection with greater 
caution than the circumstances of the case reasonably required. In Pyrke v. 
Wodingfiam,^ Turner, V. C., says in effect that a doubtful title which a pur- 
chaser will not be compelled to accept is not only a title upon which the Court 
entertains doubts, but includes also a title which, although the Court has a 
favourable opinion of it, may yet reasonably and fairly be a question for oiher 
competent persons to deciae. It follows therefore that the Court cannot lightly 
disregard the judgment of a solicitor on the question whether the title is market- 
able or not; but ai the same time when disputes arise. The purchaser is not 
entitled to maintain that his solicitor’s judgment is the last word on the subject. 
It comes ultimately to this : that the Court must determine whether the title is 
or is not marketable, having due regard to the grounds of rejection put forward 
by the solicitor. 

It is therefore for the plaintiff to show that a right of permanent occu- 
pancy of land is the same or substantially the same as a lease of land in perpetuity 
and he has not done so. If a person contracts to purchase one thing and does 
not get that thing or substantially the same thing, he can, if he chooses, refuse 
to accept another thing without being bound to give any reason or explana- 
tion for his refusal. If therefore a person agreed to purchase a property of one 
tenure, he cannot be compelled to purchase another of which the tenure or a 
material part of it is different, unless he is able to show to the Court that the two 
are substantially the same. In Ayles v. Cox,^ a person contracted to buy copy- 
hold and it was held ihat he could not be compelled to take the estate, even if 
a part of it turned out to be freehold. In that case there was a condition in the 
contract that errors in description should not vitiate the sale, but it was neverthe- 
less held that the condition did not alter the legal position. ^ 

The piospecting licence is merely ancillary to the mining lease and a draft 
of the lease is invariably annexed to the licence. In effect, the licence is merely 
a contract to execute the lease, if and when the licensee requires it to be executed. 
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^ this is so, then the contract sought to be enforced, viz., to grant the licence 
IS not a contract which is enforceable in law, because the law does not recognize 
a contract to enter into a contract.^ 

Where the defendants describing themselves as resideuvS of a certain place 
executed a bond and hypothecated as security for the amount and the words 
used in the bond describing the property were “our property with all the rights 
and interests”, it was held that the hypothecation was too indefinite to be acted 
upon. The mere fact that the defendants describe themselves in the bond 
as residents of a certain place is not enough to indicate their property in that 
place as the property hypothecated. If they had described themselves the owners 
of certain property it would have been reasonable to refer to indefinite expression 
to the description. 2 

According to the terms of the mortgage deed in plaintiff’s favour, the 
plaintiff was entitled to have the deficiency in the mortgage land made good 
from other land belonging to the mortgagor. It is not disputed that ihe land 
now sued for is out of that area and in the circumstances the mere fact that 
no specific khasra numbers were mentioned in the original mortgage deed does 
not appear to be of any consequence. In Kanhi Ram v. Pir Bakksh,^ to which the 
Lower Appellate Court has referred, the deficiency was no doubt to be made good 
from specific numbers but this does not appear to have been considered essential 
for the maintenance of a suit for specific performance. In the present case the 
contract between the parties was that the deficiency was to be made in a specified 
manner and the suit for the performance of the contract in that manner The 
learned Additional District Judge has remarked that the plaintiff’s mortgage was 
mentioned in the mortgage deed in favour of defendants. This statement of fkct 
does not appear to be correct ; but it would appear from the provisions of 
Sec 27 (old). Specific Relief Act, that the onus of proving that a person is a trans- 
feree for value in good faith and “without notice” would lie on that person. The 
general rule is that a contract can be enforced against any person who derives 
his title from a party to the contract, but an exception is created by that section 
m favour of a bona fide transferee “without notice”. In the circumstances the 
burden of proving that the case falls within the exception must lie on the trans- 
feree.* In the present instance, the transferees have led no evidence to prove 
that their case falls within the exception.® The contracting parties must appear 
m the contract or the memorandum of it in order to consititute a binding contract 

but they may so appear either by name or description or reference sufficient to 
ascertain their identity. 

*ir 

Property agreed to be sold. — Merely because a plot bears the same 
number C-5, it cannot be said to be the same property agreed to be sold. A 
mere number determines nothing. The identity of the property, if not in all 
respects atleast in all material respects, must be the same. It must answer, in 
all material particulars, the description of the property agreed to be sold. A 
mere number cannot answer the description of the property agreed to be sold 
Merely because some area of land which was a part of original plot C-5 is also a 
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part of reconstituted plot C-5 now it cannot be said that the reconstituted plot 
C-5 answers tlie description of the original plot C-5. Supposing A and B enter 
into an agreement of sale in respect of a plot of land which bears no. 10. The 
plots are'subscqueiitly renumbered. Plot no. 25 comes to be renumbered as 
plot no. 10 and plot no. 10 comes to be renumbered as plot no. 19. If a suit 
for specific performance of the agreement of sale of plot no, 10 is filed, in res* 
pcct of which plot shall the Court pass a decree for specific performance-plot no. 
25 which is renumbered as plot no. 10 or plot no. 19 which is the original plot 
no. 10 ? Specific performance can only be ordered, in respect of new plot no. 
19 (old plot no. 10). Therefore, merely because a plot bears the same number as 
it bore at the time when the parties entered into the agreement of sale it does not 
ipso facto follow that a decree for specific performance of the agreement of sale 
in respect of that plot must be passed. 

Section 12 of the Specific Relief Act, 1877 (corresponding to Sec. 10 of 
1963 Act) confers upon a court of law discretion in the matter of passing decree 
for specific performance. It is well settled that this discretion has to be exercised 
judicially and according to well-recognized principles. It cannot be exercised 
arbitrarily. Merely because one is able to look at the question from a slightly 
different angle at the appellate stage one cannot always interfere with the decree 
of the Trial Court in matters of specific performanc^. In this view of the matter 
the decree passed by the learned District Judge is liable to be set aside. 


Whether the defendant reconstituted the plots voluntarily or under com- 
pulsion is a material question. If he did it without any compulsion from the 
Municipahiy then it is open to the plaintiff to obtain the decree for specific per- 
formance in respect of that particular piece of land which was original plot 
irrespective of the reconstitution of plots.^ 


24. Specific performance of agreement to grant lease cannot be enforc^ 
when no date is fixed. — ^The date of the commencement of a lease is a material 
term in a contract for the grant of the lease and if this does not^ appear ih the 
contract either by express terms, or by inference the contract is incomplete. R 
is elementary that specific performance of an agreement to grant a lease ^ 

decreed unless that agreement either expressly or impliedly to be granted fixes 
the date from which the term is to run.® Where, however, oral evidence is 
sible, it may be led lo establish the existence of an oral agreement fixing the 
dace for the commencement of the lease and if this is done the contract wou d 
be a concluded one."^ But an agreement to grant a lease “hereafter** is not vague 
and uncertain.*"* Where there is an oral agreement to grant lease Sec. 92, Evi ence 
Act, cannot debar a party from leading evidence that there had been agreement 
by implication or inferable from the circumstances regarding time. Moreovw 
in view of Sec. 110, Transfer of Property Act, the intention of the parties must 
presumed , in the absence of any contract to the contrary, that the lease 
take effect from the date of the execution of the deed.® Where the lessee is already 
in possession of the property and according to the agreement the consideration 
is to be paid on particular date, there is an implied agreement that the lease i 
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to rua from that date.^ Where a Patta recites ihat the tenant has agreed to pay 
rent whatever the landlord might fix, the contract is void for uncertainty. 2 If 
the contract for specific performance is of such a nature as to admit of being spe- 
cifically performed, then the mere fact that the other remedy has become barred 
by time should not deprive the plaintiff from getting the relief to which he is 
entitled. It is the duty of the Court to examine whether there was anything in the 
contract which makes it inappropriate to grant its specific performance. The 
only point which has been pressed before the Court is that the option given to 
Atal Nath was to be exercised '‘at any time’' by him, and was accordingly indefi- 
nite in its nature. 

Where the option is so worded that the exercise of the piivilcge may be 
delayed indefinitely specific performance is refused, and the refusal is some- 
times based on the ground of lack of mutuality. Althougli it is not seen how 
the lack of mutuality can be regarded as the basis, the indefinite ness of time 
may be a ground for refusing specific i^rformance. Tlie language of the docu- 
ment was somewhat loose. But when it is remembered that the remedy to 
recover the amount with interest could not be exercised after the lapse of three 
years, there was necessarily limitation of time put on the exercise or the option. 
The indefiniteness of time was not as regards the right to recover the money, 
which was of course governed by the ordinary law of limitation, but it was with 
regard to the option, if any, to select one or the other remedy. As the document 
was unregistered it was inherent in its very nature that the option must be exer- 
cised before three years expired, and could not have been exercised after the 
expiry of that period. 3 If the essential terms of a contract are settled, the contract 
may well be regarded as complete and concluded and may be enforced or speci- 
fically performed, either as consisting of those terms only or together with such 
other terms and conditions as may be regarded as being usual in contracts of 
that description.'* 

25. Condition vague. — A contract with a condition that it should be “subject 
to force majeure conditions” was held in a recent English case to be vague and 
uncertain. Tbere were a variety of force majeure conditions and there was no 
indication whatsoever in the clause in question to what force majeure condition 

it related.® 

26. Meaningless danse in contract. — ^A meaningless clause in contract 
will not render the whole contract bad if it is severable from the rest. Thus in 
a recent English case the defendants while accepting an agreement (regarding 
sale of goods) said : “I assume we are in agreement that the usual terms of accep- 
tance apply.” There were no “usual terms” in operation between the parties. 
The defendant defaulted. The plaintiff sued for damages. The Court of 
Appeal held that there being no such “usual conditions” the clause must be re- 
iectSl as meaningless and that it was severable from the rest of the contract. 
The defendant was made liable for the breach committed.^ 

27 Deed of exchange not registered. — The present case however is to+ally 
different. It has already been stated that plaintiff had done his very best to 
obtain registration and had failed, because both before the Sub-Registrar and the 


A.l.R. 1933 Cal. 109 at p. Ill : I.L.R. 80 
Cal. 111:142 I.C. 465 : 36 C.W.N. 1108. 
British Industries v. Partly Pressings, 
(1953) 1 AU. e R- 94 at p. 97. 

Nicolene Ltd. v. Simnrionds, (1953) 1 All 
E.R. 822 at p. 824, 



Ik Nabakishoi© v. Paiichanan Mahto, A.l.R. 
1930 Pat. 601 at p. 602 : 129 I.C. 81. 

2. Ramaswami v. Rajgopal, I.L.R. 11 Mad. 5. 
200 . 

3. Sohan Lai v, Atal Nath, A.l.R. 1933 All. 6. 
846 at pp 850, 851:1933 A.L.J. 1584. 
Sriiopal Sridbar Kfahdeb Sashibhushan^ 
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Registrar defendant refused to attend and later removed himself from the juris- 
diction of the Indian registration authorities. The Registrar’s order of refusal 
was admittedly correct in the circumstances and even, if challenged by a suit, 
could not liave been set aside, because the courts could not compel the Registrar 
to register a document the registration of which was contrary to the provisions of 
the statute. Consequently all the laches were on defendant’s side. Plaintiff 
could not with any justice be held to be dilatory or neglectful, merely beause 
he tailed to comply with an admittedly useless formality and to institute a suit 
which admittedly had no possible chance of success. In these circumstances 
the equities are very strongly in plaintiff’s favour. 

As already remarked, the exchange deed was a completed transaction 
duly signed by both parties. Jt operated to create and assign present rights in 
land of more than Rs. 100 in value. It therefore was liable to registiation under 
Sec. 17 (1) (h). Registration Act, and under Sec. 49, being unregistered, could not 
be received as evidence of any transaction effecting the property concerned. 
It has already been pointed out however that the Indian courts as courts of equity 
have constantly been entertaining suits for specific performance of contracts 
contained in unregistered documents. ^ Where there is an agreement to exchange 

Exchange of lands. parties perform his part the remedy 

of the other is to sue for specific performance,^ 

28. Registration Act whether affects jurisdiction of Civil Court to grant 
specific performance. — ^A plaintiff who has nor presented his document for re- 
gistration can maintain a suit either to get it registered or to compel his vendor 
and a third party to execute a new ceed in his favour and register ihat new deed. 
The Registration Act does not touch or affect the equitable jurisdiction possessed 
by the Civil Court to pass a decree for specific performance where circumstances 
exist entitling the plaintiff to such a decree.® 

29. Quaere— Whether the Registration Act affects the jirisdiction of the 
Court to grant specific performance of a contract. — On this question there is a 
difference of opinion among the various High Courts. 

In Manicka Gomdan v. Elumalai Goimdan,^ the Chief Justice reviewed the 
entire case-law on the point and summarized his conclusions in the following 
words : On consideration of all the authorities it appears to us thrt there is 
no need to subscribe to either of two extreme propositions. One is that a party 
to an agreement has no right whatevei in any circumstances to seek specific per- 
formance of the agreement once a document has been executed in pursuance of 
the agreement but the document is not registered. The other is that a party of 
an agreement is entitled to compel the other party who has duly executed a docu- 
ment in pursuance of an agreement to go on executing fresh documents by resort- 
ing to a suit or suits for specific performance so long as no document has been 
registered. The decision in Chinna Krishna Reddi v. Doraiswami Reddi^ and 
Nynakka Rout hen v. Vavana Mohammad Natna Routhe,^ clearly demonstrate the 
u me liability of the first proposition. The acceptance of the second proposition 
would mean that a party can take advantage of his own negligence or laches. 
In our opinion the correct view to take which also seems to us to be just and 


1. L. Basheshar Nath v. K. S. Mian Feroz P.L.T. 580; but Madhorao v. Ratalba, 
Shah, A.I.R. 1935 Pesh. 12 at pp. 14-15. I.L.R. (1953) Mys, 259. 

2. Kishori Debya r. Jugunnath, 19 W.R. 269. 4. A.I.R. 1957 Mad. 78 at p. 81; (1956) 2 

3. Jogendra Sahu v. Gunei Sahu. A.I.R. M.L.J. 536. 

1942 Pat. 311 at p. 21 I.L.R. : 311 Pat. 150; 5. 5 Mad, H.C.R. 128. 

201 I.C. 60 : 15 R. P. 42: 8 B.R. 776 : 23 6. I.L.R. 20 Mad. 19, 
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equitable is this : Taking the case of an agreement to sell, it cannot be said that 
the contract has been fully performed till there is a properly executed document 
which is also registered. It cannot be said that the moment a document is execu- 
ted the contract ceases to be in force. The purchaser is always entitled to insist 
upon his right to have a proper registered instrument. Every vendor is bound to 
do all that is necessary to perfect that title of the purchaser which includes the 
execution and registration of a proper conveyance. It is true that the purchaser 
can resort to proceedings under the Registration Act and the special statutory 
remedy under Sec. 77 of the Act to detain registration of the executed docu- 
ment. But if for any reason it becomes impossible to obtain registration aft^r 
resort to such proceeding of because fo other circumstances which prevent any 
resort to such proceedings under the Act, then undoubtedly the vendee is entitled 
to bring a suit for specific performance of the agreement to sell in his favour. 
This does not, however, mean that every such suit should be decreed. Being 
an equitable remedy a court is not bound to grant specific performance in every 
case, in which an agreement has not been carried out in its entirety. Well- 
established equicable consideration would justify a court refusing to grant the 
relief of specific performance. To take an obvious case, if the vendor only 
executes a sale-deed and hands it over to the vendee and the vendor neglects to 
present it for registration within the time piescribed and therefore loses liis right 
to have it registered a court may well say that the plaintiff has only to blame 
himself for not securing registration and therefore he would not be entitled to 
any relief because of his own negligence or if a vendee after tne execution of the 
sale*deed fraudulently makes alteration in the document to the detriment of the 
vendor and therefore registration is refused he cannot obtain ihe I'clief of specific 
performance because of his fraudulent conduct. In Venkata Ses/iayya v. Dist- 
rict Boardy East Godavari'^ and Venkata Subamma v. Subbiah,^ it was ruled that 
the lesser remedy provided for under Sec, 77 of the Registration Act cannot 
take away the larger remedy provided for under the Specific Relief Act. The 
Registration Act does not touch or affect the equitable jurisdiction possessed by 
the civil courts to pass a decree for specific performance where circumstances 
exist entitling the plaintiffs to such a decree. The above principle has been quoted 
wiih approval in AT. Veer an v. Ambalam Vellaiammal'^ '• 

When ihc agreement is not a lease as contemplated in Sec. 2 (1) read with 
Sec, 17 (1) id) of the Indian Registration Act, since it did not create present 
demise in the property inasmuch as it was to be made available after the same 
was being constructed and be ready and that way to take place at any later time. 
It did not, therefore, require to be compulsorily registered, and thus it was admiss- 
ible in evidence in an action brought by the plaintiffs. Even if it was so required 
to be registered, since the suit was for specific performance in respect of that 
very agreement, falling under Sec. 12 (old) of the Specific Relief Act and that way 
under Chapter II thereof, it would be admissible in evidence under the proviso 
to Sec. 49 of the Indian Registration Act. While, however, a suit for specific 
performance of such a contract is tenable, the rule of law as contemplated under 
Sec. 12 (c) (old) of the Specific Relief Act is that the Court would not exercise its 
discietion in granting such a relief, where compensation can serve as an adequate 
relief . It becomes all the more so in an action brought by a lessor for the speci- 
fic performance of the agreement, as he is interested in money as against the case 
of a lessee who may be interested in getting the property particularly when it is 
intended for longer period such as 10 years or so as in this case. Such a lessor 

J ? | III l i| .|l>i<w II I .II . - I I 

1. A.I.R. 1939 Mad. 391. ' L.J. 469. 

2. A.I.R. 1942 Mad. 716 *(194^) 1 Mad. 3. A.I.R. 1960 Mad. 244 at p, 248. 
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would, however, be entitled to compensation under Sec. 19 (old) of the Specific 
Relief Act which is otherwise understood by the term of damages used in Sec. 73 
of the Indian Contract Act. But when the question comes for determination 
of those damages, it has to be remembered that the burden lies on him to take 
wise attempt to reduce to the minimum the injury that may be caused to him 
by such a breach of contract, and, if ht fails to do so, law debars him from claiming 
any part of damages which is due to neglect to take such steps on his part.^ 

30. Presence of unregistered paper. — It cannot be said that because a 
further step is taken by the execution of an unregistered sale-deed in pursuance 
of the agreement specific performance is not the remedy. An unregistered 
sale-deed is sufficient to suport a suit for specific performance. The document 
can be produced and proved,^ Where the Sub-Registrar could not register the 
sale -deed by reason of the enemy occupation of the place, ^ or where he refuses 
to register the document for any other reason,^ or where the vendor gets at the 
document and refuses to register the same^ remedy by specific performance may 
be granted. 

31. Doctrine of iiiutuality. — The doctrine of mutuality though a technical 
one is founded on commonsensc and amounts to this that one party to a bargain 
should not be held bound to that bargain, when he could not enforce it against 
the other. In other words, the general rule is that a contract to be specifically 
enforced must, as a general rule, be mutual, that is to say, such that it might be 
enforced by either of the parties against the other of them. Now it is clear that 
the Specific Relief Act nowhere touches this doctrine and it is for this reason 
that in some of tlic decisions it nas been held inapplicable to India,® and suggestion 
has been made for its inclusion in the Act so as to dispel all doubts on the point. 

But since the decision of their Lordships of the Privy Council m Mir Sar- 
warjan v. Fakhntddin Mahomed,^ it is too late in the day to contend that the doc- 
trine is inapplicable to India. A contract to be specifically enforceable must 
be muiual, which means that ai ihe time of the contract it muse be enforceable 
by cither of the parties or against the otlier. Thus if a contract on account of 
certain circumstances existing at the time of the contract, e.g. personal incapacity 
of one of the parties or by the nature of the contract itself is incapable in law of 
being enforced against one party, that party sho: Id not be given the right to 


1. Vora Sirajuddin Kalimuddtn v. Safkat- 
hassein Badruddin, 1966 Guj. L.R. 512 
at pp. 521-31. 

2. N.M.S.S. Subramanian Chettiar v. S.M. 
A.M. Arunachaiam, A.I.R. 1943 Mad. 
761 at p. 762 (F.B.) : (1943) 2 M.L.J. 425 : 
1943 N.W.N. 647 : 56 L.W. 627 ; 210 1.C. 
389, overrruling Venkatodri Somappa 
V.O.R. Belary A.I.R. 1930 Mad. 801 at p. 
802: (1938) 2 M.L.J. 362 : 179 I.C.240; but 
see Tribhovan v. Shankor, A.I.R. 1943 
Bom, 431 at p.455 : 45 Bom. L.R. 866: 211 
I.C. 133. where sale ifor less than Rs. 
(100) ; see also Venkata Subbamma v. 
Subbih, (1943) 1 M L.J. 469: 206 I.C. 564 : 
A.I.R. 1942 Mad. 719: 1942 M.W.N. 571 at 
p. 573 (where latte rportion of a letter reads 
as sale-deed but earlier portion reads as 
agreement to sell, the former portion can be 
enforced), 

3. N.M.S.S. Subramanian Chettiar v. S. 
M.A.M. Arunachaiam Chettiar, A.I.R. 
1943 Mad, 761 at p. 763 (F.B.). 

4. Jhaman Mahton, v.'Amrit Mahton, A.I.R, 


1946 Pat. 62 at pp. 64-5 : I. L.R. 24 Pat. 
325 :225 I.C. 541 ; but see Satyanarayana 
V. Chinna Venkatrao A.I.R. 1926 Mad. 
530 at p. 532: I.L.R. 49 Mad. 302 : 100 
I.C. 385 [this is no longer good law after 
A.I.R. 1943 Mad. 761 at p. 762 (F.B.) it is 
submitted]. 

5. Chinna Krishna Reddi v. Dorasami Reddj 
I. L. R. 20 Mad. 19 at p 20 ; but 
see Maya Ram v. Prag Dat, I.L.R, 5 
AH. 44 at pp. 51-2, per Stuart, C.J., 
contra. No specific performance where 
the purchaser has the document with him 
seeing that he could present it for regis- 
tration and get relief; I.L.R 16 Mad 34i, 

6. Kewal Ram v. Conald, 5 S.L-R. 6J ; 
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r 1 ^ f seated that it should come to an enrf ir # u 

failed to secure a beer and wine licence and the buyer was unahfe ir^ 
licence because the seller had annhi-d fnr i r ^ unable to obtain the 

same premises; it waTheldthaTafse^VSlrotre^^^^^^^^ 

o^r to'^ord a valid SefenJ To a 

aUty must exist at the time the contract is entered intoT 

A contract to be specifically enforced must be such that it miaht at the 

have been enforced by either of the partieTagaintt the 

« /.■ssruoSsr"”' ^ « —.ofoK 


. Abe mutuality of contract is, as we have seen, to be judeed of 

iTis obS?“‘ “ " parigraph 


‘From the time of the execution of the contract being the time 
to judge of its mutuality, it further follows that the subsequent per- 
formance by one party of terms which could not have been enforced 
by the other, will not prevent the objection which would arise from 
the presence of such terms’. 

Referring to Flight v. Bolland,^ Fry, LJ., says: “an infant cannot sue 
because he could not sued for specific performance”; but his obeservations 
in the foot-note in relation to the case of Clayton v. Ashdown^^ and the remarks 

succeeding foot-notes show that even in Eneland there have been 
differences of opinion in that matter but that the rule as stated in the text is in 
accordance with the preponderance of authority. Again, the objection on the 
score of want of mutuality may be waived, this indicates that this objection is 
not identical with a plea that the contract is void. The contradistinction is 
clewly brought out by the observations in the penultimate paragraph of 
2, Ch. 3, Part 2, in Leake on Contracts (7th. Ed., p. 402) where it is stated that 
a conxract which is voidable by an infant is binding upon the other contracting 
party until avoided and that the infant may therefore sue the other party but a 
party of equity will not in general grant specific performance of a contract at 
the suit of an infant. In the light of these considerations, it is instructive to 
note that in Mir Sarwatjan v. Fakhruddin Mahomed^ Lord Macnaghten took 
care to state the position in the following terms: 

*‘As the minor in the present case was not bound by the contract, 
there was no mutuality and the minor who has now reached his majo- 
rity cannot obtain specific performance of the contract.” 


1933 Mad. 322 at p. 325 : 1. L. R. 56 
Mad. 433 : 142 I. C. 315: 64 M.L.J. 354; 
Debendra Nath Mirtra v. Lalit Krishna 
Mitra, 42 C.W.N. 1092. 

(1828) 4 Russ. 298. 

9 Vin. 393. 

I.L.R. 39 Cal, 232 ; 13 I.C. 331:39 I.A.l. 
(P.C.). 


1. Debendra Nath Mitra v. Lalit Krishna 
Mitra , 42 C. W.N. 1090 ; see also Zebun- 
nissa v. Mrs. Danagher, I.L.R. 59 Mad. 
942: 163 LC. 384; A.I.R. 1936 Mad. 
564 : 48 L. W. 592:1936 M. W. N, 379 : 
70 M.L.J. 477. 

Rigs y. Sokale, 318 Mass. 337. 
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The earlier observation in the same case that it is not witliin the competence 
of a manager of a minor's estate or within the competence of a guardian of a 
minor to bind the minor or the minor’s estate by a contract for the purchase 
of imjiioveable property may be considered along with their Lordships’ observation 
in H^aghela Rajsanji v. Sheikh Masluddin^ that “the guardian exceeded her powers 
so far as she purported to bind her ward”. These observations must be under- 
stood as indicating the limitations on the power of a guardian, so as to give the 
minor the option of saying that he is not bound by such covenants and not that 
the covenants are void in the sense that the minor cannot stand by the contract 
and seek to hold the other party bound by it even for purposes of remedies other 
than specific performance. The observations of Sir John Wallis on Waghela 
Rajsanji Sheikh Masluddin'^ in Ramajogayya v. Jaganadham^ lay undue stress 
upon the fact that their Lordships “dismissed the suit altogether”. It would 
be sufficient for the present purpose to distinguish in Waghela Rajsanji v. 
Sheikh Mas/uddin,‘^ on the ground that the objection to the guardians’ covenant 
was tJicrc taken by tlie minor and their Lordships’ upholding the objection is 
quite consistent with the view that it is voidable at the instance of the minor. 
But the view of Sii John Wallis, that decision precludes not merely the “personal” 
liability of the warn in the narrow sense but also the liability of his estate, ignores 
the fact that their Lordships state an argument of Mr. Mayne which however 
they leave open on the express ground that the question before them related only 
to the liability of the talukdari estate and that the liability was precluded by the 
terms of Act 6 of 1862. In nearly all the cases where the decision in Waghela 
Raisanji v. Sheikh Masluddin^ has been discussed, the objection to the binding 
character of the covenant was raised by the minor liimself. 

This was certainly the case in Ririchand v. Manakkai Rahman Somayasajipad,^ 
referred to by Mockett, J., as pointed out by the Full Bench! in Raghavechariar 
V. Srinivasa Raghavachariai\'^ principles recognized or enacted for the benefit or 
protection of minors need not necessarily be held to apply to their prejudice. 
In respect of the covenant to repair, no question of specific performance can 
arise. “ The remedy of the tenant in the event of a breach of the covenant can 
only be either by way of a deduction from the rent or by way of a claim for damages, 
or reimbursement of moneys spent. The tenant cannot ordinarily treat a breach 
of this covenant as avoiding the lease or justifying him in throwing up the tenancy. 
It is unnecessary at this stage and for the purpose of this appeal to examine the 
argument that the covenant to repair imposes no special burden on the estate, 
because it may be said to be part of a guardian’s duty, even apart from the lease 
to do all things necessary to preserve the property of the minor, and in the case of 
a house preservation may include repair. On behalf of the respondents it has 
been suggested that the covenant here implies much more, but the main argument 
is based on the fact of iliis being a “covenant” and not merely an obligation under 
the personal law.'*' 

32. Mutuality, not of universal application. — Where the defendant tenant 
agreed to give up possession to the plaintiff upon the latier getting a liquor licence 


1. I.L.R. 11 Bom. 551 at p. 561 (P.C). 7. A.I.R. 1917 Mad. 630 : 36 I.C. 1921 : 31 

2. I.L.R. 11 Bom. 551. M.L. J. 575 (F. B.) : I.L.R. 40 Mad 308. 

3. I.L.R. 42 Mad. 185 : 36 M.LJ. 29 : A.I.R. 8. Set Woodfall on Landlord and Tenant^ p. 

1919 Mad 641. 769. 

4. I.L.R. 11 Bom. 551. 9. Zebunnissa Begum v. Mrs. H. B. Dana- 

5. Ibid, gher, A.I. R. 1936 Mad. 564 at pp. 567, 

6. A.I.R. 1923 Mad. 553 : 74 I. C. 309 : 44 569 ; 193o M.W.N. 379. 
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dUd p&yin§ the fornier & stated suitii it wfts held thcit upon the piciinti IT cioinc so 
he was cndtled to specific performance even in the absence of muiuality of equit- 
able relief^ because the doctrine of mutuality of remedy was not a rule of universal 
application.^ 

^ The doctrine of mutuality is, however, subject 

Exception. certain exceptions. 

33. Unilateral contracts. — (1) The doctrine of mutuality cannot apply 
to unilateral contracts. ^ Before the offer has been accepted there is no contract 
and after it has been accepted and a unilateral contract brought into existence 
the promisor has already obtained his advantage and he alone is bound to per- 
form his part.^ Thus where a lease is renewable at the option of the lessee, the 
option IS only a binding offer on the parr of the lessor. As soon as the lessee 
exercises his option, a binding contract for the renewal comes into existence 
and he may demand specific performance of the contract.'* 

(2) There can be specific performance of a contract the performance of 
which is optional with both parties.® If performance of a coniracc by one party 
is not compulsory, but is only to be rendered in case of his election to ao so, 
specific performance cannot be enforced against him as long as he has not made 
his election to perform, since this would be denying to him a right which by the 
terms of the contract he has reserved. 


(3) S]^cific performance of negative clauses of a contract by injunction, 
where neither the plaintiff nor defendant could have specific performance of the 
affirmative side of the agreement.® 

r 

(4) Where the mutuality has been waived by the subsequent conduct of 
the person against whom the contract could not originally have been enforced.® 

A suit for specific performance of a contract entered into by his guardian 
brought against the minor would have been defeated as the minor, who has the 
option of repudiating the contract, could in his defence to the suit plead that he 
was not bound by the contract and so avoid its effect. 

That reason would not apply where there is a decree of Court which had 
incorporated the contract. No doubt a minor is not bound by a consent decree 
on the ground that his guardian ad litem had not obtained leave of the Court 
to compromise. It is not, however, a void decree and he has to avoid it by 
proceeding attacking it in a direct manner, and until it is set aside it is binding 
on himA° 


This follows from the general principles. No doubt a decree passed on 
compromise can be avoided on the same grounds on which a contract can be 
avoided, because a consent decree derives its force from the compromise. But 
there is this material difference, namely, that a consent decree cannot be attached 
collaterally. In Wilding v. Sander son^^ Byrne, J., stated the principle rhus: 


“A consent judgment or order is meant to be the formal result and 


1. Cummings v. Riterer, 73 N. Y. S. 2d 347 
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expression of an agreement already arrived at between the parties to 
the proceeding embodied in an order of the Court. The fact of its being 
so expressed puts the parties in a different position from the position 
of those who have simply entered into an ordinary agreement. It is 
of course enforceable while it stands, and a party affected by it cannot, 
if he conceives he is entitled to relief from its operations, simply wait 
until it is sought to be enforced against him, and then raise by way of 
defence the matters in respect of which he desires to be relieved. He must, 
when once it has been completed, obey it, unless and until he can get ic 
set aside in proceedings duly constituted for the purpose.*’^ 

(5 to 7) See Secs. 14 to 16 (old) of the Specific Relief Act which deal with 
specific performance of part of a contract. 

34. Unilateral contract; applicability of doctrine of mutuality. — A contract 
is specifically enforceable only if, as a general rule there is mutuality between the 
parties thereto ; or in other words, if it might have been enforced by either of 
the parties against the other at the time it came into existence. But this rule is 
subject to well-recognized exceptions as set out in Sec. 368 of Halsbury’s Laws 
of England at page 270. The position, therefore, is that mutuality is essential 
for a suit for specific performance and the doctrine of mutuality cannot apply to 
an unilateral contract,^ 

35. Agreement which is legal; proof of abandonment. — The words **if 
permitted it would defeat tne provisions of any law’’ occurring in the third para- 
graph of Sec. 23 of the Contract Act refer to performance of an agreement which 
necessarily entails tne transgression of the provisions of any law. What makes 
an agreement wliich is otherwise legal, void is that its performance is impossible 
except by disobedience to law. 

36. When compensation in money is an adequate relief. — Ihe question 
whether compensation in money is an adequate relief naturally depends on the 
facts and circumstances of each case. But Sec. 21 of the Specific Relief Act in 
explicit terms provides for the asking of such relief either in additioii to or in sub- 
stitution for specific relief. It cannot, therefore, be said that the two reliefs arc 
mutually destructive.^ 

37. Breach of contract; compensation in money may not be adequate. — ^A 
presumption thus arises under the law that, unless and until the contrary is 
proved, the Court shall presume that compensation in money cannot adequately 
relieve a breach of a contract to transfer immoveable property. 

It is true that the provisions of Sec. 10 are not independent of the pro- 
visions of Sec'. 20, under which the jurisdiction to decree specific performance 
is discretionary, and the Court is not bound to grant such a relief merely because 
it is lawful to do so. It has, however, to be seen whether there was any justification 
for refusing to exercise the discretion in favour of the plaintiff. Section 20 
enumerated cases in which the Court may properly exercise its discretion not to 
decree specific prformance, bqt it is not in dispute that the defendant is not en- 
titled to the benefit of any of them. It is now well settled that the cases mentioned 
in Sec. 20 in which the Court may exercise a discretion not to decree specific 
performance, are not exhaustive, and that the discretion under Sec. 20 will not 


1. Hashem Howladar v. Sreenath Mistri, 475-76 :77 M. L.W. 115. 

A.I.R. 1946 Cal. 438 at pp, 439-40: 3. Pasumarti Ramulu V. Nuthi Anantha 

I.L.R. (1946) 2 Cal. 58. Ramulu, A.T.R. 1966 A. P. 70 at pp, 

2, A. Venkatasami Naidu v. Annamalai 70-72 : (1964) 2 Andh. W.R. 161, 

Goundar, A.I.R. 1964 Mad. 474 at pp. 
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be exercised in the plaintiff’s favour if he is guilty of laches so as to justify the 
infeienoe that the delay on his part was wilful and amounted to waiver, 
abandonment or acquiescence to forego the claim for specific performance, or 
caused hardship or prejudice to the other party* 

Ordinarily, in the absence of an agreement to the contrary, time is not of 
the essence of a contract for the sale of immoveable property and there is nothing 
wrong if the plaintiff exercises his right to claim, specific performance within ihe 
period of Umitation prescribed by the law. 

In a case of a breach of contract for the transfer of immoveable property, 
a presumption properly arises under Sec. 10 that it could not be adequately 
relieved by compensation in money and there is no valid reason why the discre- 
tion to decree specific performance should not be exercised in the plaintiff’s 
favour.^ 

On the findings that the plaint ilfs have always been ready and willing to 
perform their part of the contract, and that it was the defendant who wilfully 
refused to perform her part of the contract, and that time was not of the essence 
of the contract, the Court has got to enforce the terms of the contract,^ 


A defendant who avoids the specific performance of the contract on the 
ground that the property does not belong to him is liable to pay compensation.^ 
38. Interference by an Appellate Court in cases where discretion in granting 
a decree of specific performance was exercised arbitrarily or capriciously. — A 
relief for specific performance is, doubtless, a discretionary ont, but it is al^o 
settled law that an Appellate Court will not interfere with discretion of the 
courts below unless it were to be shown that the discretion was exercised by tliem 
arbitrarily or capriciously.* 


If the respondent was guilty of laches, it was the duty of the appellants 
to fix a reasonable time for the completion of the sale. Mere delay, short of 
waiver or abandonment of the contract is no ground for refusing relief, nor is 

it evidence of lack or readiness and willingness.^ 

39 . Minors and doctrine of mutuality. — It is now well settled law in 


Contract by minor 
being void cannot be 
specifically enforced by 
either party— Whether 
a contract entered into 
on behalf of minor by 
his guardian or mana- 
ger of his estate can 
be enforced. 


India that a contract by a minor himself is not merely 
voidable but absolutely void.® That being the case^ there 
is absolute lack of mutuality and there can be no claim for 
specific performance either by or against the minor. There 
was at one time difference of opinion as to whether a minor 
could sue for specific performance of a contract enterea on 
his behalf by an ordinaiy guardian."^ But their Lordships 
of the Privy Council in Mir" Sanvarjan v. Fakhruddm 




1 . 


2 . 
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IIS at pp. 118, 119, 120: 1965 Raj. L.W, 
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Mra. Ciurndnee Widya Vati Maddan v 
Dr. C.L. Katial, A.I.R. 1964 S.C 97f 

: (1963) 2 S. C.W.R 
138 : (19(54) 2 
r. 824. 

Mudaltar v. 1 Venlcah 
AXR. 19^ Mad 
672:IX.R. (1965) 1 


4. Abdul Kayum Ahmad V. Damodhar Paikaji 

Kinhekar, A.I.R. 1964 Bom. 46 at pp. 
47-49 : 65 Bom. L.R. 505 : 1963 

M.LJ. 738. 

5. Oomatbinayagam Pillai v. Palaniswams 
Nadar, A.I.R. 1967 S.C. 868 at p, 876. 

6. Mohori Bibi v. Dharmodas Ghose, I. L.R. 
30 Cal. 539 (P.C-) : 30 LA. 114 : 7 C.W.N. 
441 : 5 Bom. L.R. 421. 

7. F^atima Bibi p. Debnath, I.L.R. 20 Cal. 
503 : Krishnaswami v. Sunderappayar, 
I.L.R. 18 Nfad. 415f 
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have held that it was not within the competence of a manager 
or a manor to bind the minor or his estate by a contract for the purchase 
or sale of his immoveable property and, iherefoie, the minor could not sue 
for specific performance of such contract for want of mutuality.^ There is no 
general rule that no uecree for specific performance can be passed against 
minors. For instance, in the simplest and obvious case where a contract is 
entered into by a Hindu in respect of property whicn is not joint-family property 
and tlie property devolved by inheritance on heirs, some or all of whom are 
minors, it cannot be contended that no dcciee for specific performance can be 
made, and this is conceded by the appellant. The next case is where a Hindu, 
who is a member of a joint family enters into contract to sell his own share, 
and dies and the property descends by survivorship to other members of the 
family some or all of whom may be minors. In Bhagwan v. Kiisluiaji,^ it was 
held that it can be enforced against the undivided sons of the deceased. This 
decision is not in confiict with the opinions of Wallis, C. J., and Sadasiva Aiyar, 
J.,in Rangayya Reddi v. SubramanUt Aiyar, ^ nor with the actual decision in 
Bappuq, v Annamafai Ckettiar,^ which is not a case of a member contracting to 
sell his own share. 1 he case in Bhagwan v, Krishnaji^ is correctly decided on 
grounds which need not be stated. The case when the contract is made on be- 
half of a minor or minors, is settled by the decision in Mir Sarwarjan v. Fakhr- 
uddin Mahomed Chowdhury.'^ Thier Lordships say : 

“They are, however, of opinion thar it is not within the competence 
of a guardian of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immoveable property.” 

There is no reference here to “necessity”, nor is any distinction drawn between 
a contract being merely “advantageous” to a minor as opposed to its being for 
necessary purposes binding on the minor though, eailier in the judgmem, their 
Lordships accept the assumption that the purchase was an advantageous “pur- 
chase for ihe minor”. This »j.ecision also covers the case, where a joint family 
consists of minors only and therefore has no manager and a guardian of all the 
minors who is ex hypothesi not manager not being member of the family but is 
merely their guardian, enters into a contract on behalf of some or all of the 
minors, whatever the nature of the contract may be. 


1. I.L.R. 39 Cal. 232 (P.C.) : 13 I.C. 331:16 
C.W.N. 74:1912 M.W.N. 22:9 A.L.J. 
38:15 C.L.J. 69:14 Bom. L.R.5.: 21 M.L.J. 
1156:11 M.L.T. 8:39 LA. 1; see also 
Rosi Reddi v. Krishna Reddi, A.l.R. 
1944 Mad. 540:1944 M.W.N. 622: (1944) 
2 M.L.J. 187, where vendors severally 
agreed to sell their property jointly 
to vendees is enforceable at the instance 
of one of the vendees even though one 
vendor successfully impugned the contract 
and one of the vendees was a minor. 
The coiitract could not be held to be unen- 
forceable for want of mutuality on the 
ground of plainlilT’s minority at the 
time of the contract. 

2. Swarath Ram v. Ram Ballabh, LL.R. 47 
All. 84: 23 A.L.J. 625. Molla v. Mohd. 
Sharif. I.L.R. 8 Lah. 212:28 RL.R. 492; 
Zamindin v, Prabhu Dial, 215 P.L.R, 
1913 : 128 P. W.R. 1913:19 I.C. 755- 
Srinath v. Jatindra, 30 C.W.N. 363; 
Tarini v. Saris hi, 85 I.C. 667: A.l.R. 1925 
C^l. 1160; Imamband v, Mutsaddj, 
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91 :47 I.C. 513; Abdul Haq v, Yehiya Khan, 
2 Pat. L.R. 181;4P.L.T.533; Ramkrishna 
v, K. Chidambra, 1928 M.W.N. 155: 
27 L.W, 232:54 M.L.J. 412; Mova Nag- 
eswara v. Mandava, 1928 M.W.N. 214; 
Waghcla Rajsanji v. Sheikh Masluddin, 

I. L.R. II Bom. 55. 

3. (1920) 24 Bom. L.R. 997 : 58 I.C. 335. 

4. LL.R. 40 Mad- 365 : 32 M.L.J. 575 : 5 
L.W. 797:40 I.C. 429 : 21 M.L.T. 385 
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5. A.l.R. 1923 Mad. 313:44 M.L.J. 226: 
17 M.L.W. 364:(1923) M.W.N. 218: 
32 M.L.T. 256. 
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The preseat is a case where the contract is entered into by the manager 
of a family on behalf of the whole family for purposes binding on the family. 
The decision in Bappu v. Annamalai Chettiar^ does not help the appellant for the 
contract in that case was not for purposes binding on the family, and the remarks 
are against him. The remarks in Krishna Aiyar v. Shamanna^ are against the 
appellant and in favour of the respondent. The observations in both thes? 
cases are obiter, not being necessary for the decisions. In Narayana Rao v. 
Venkatasubba Rao‘^ Spencer, J., conceded that a coiiiract made by a manager on 
behalf of the family may be enforced against the manager, and where it is for 
the benefit of the family, the completed contract will certainly bind the minor 
members. Should the accident of the death of the manager before completion 
in such a case make any difference ? Where a contract is by a manager on 
behalf of a family and for the benefit of the family and the manager dies, it can 
be enforced against the survivors when they are all majors.'^ Should it make 
any difference that some of the survivors are minors, and does the case in Mir 
Sarw'arjan v, Fakhruddin Mahomed Chowdhury'^ support such a distinction? 
The matter is res Integra, and his Lordship is inclinea to answer the above queries 
in the negative. His Lordship is in agreement with Phillips, J.’s remarks in 
Bappu V, Annamalai Chettiar,^ where he refers with approval to Ramavhandra 
Aiyar v. Sundaramurthi Mudali,'^ and the obiter dicta in Krishna Aiycr v. 
Shamanna.^ The result is that a decree for specific performance may be passed 
against the minor defendants. 

The suit is not barred by limitation, as it does not appear that the specific 
performance of the contract was refused more than three years prior to suit.*'* 

The operation Sec, 27 {b) of the Specific Relief Act is confineu lo cases 
where the contr. cts are in the first instance enforceable a.s agai nst the parties to 
the contract. The liability of a person claiming under a party to the contract 
rests upon the antecedent liability of a party to the contract and arises by reason 
of the fact that as such transferee he takes subject to the transferor’s pre-existing 
contractual obligation; and where there is no pre-existing contractual obligation, 
it seems that the case entirely fails as against the transferee. It is quite clear that 
you cannot enforce a contract as against a transferee unless the transferee 
has notice of the original contract. Now notice of the original contract must 
mean notice of an existing obligation under the contract ; and where the contract 
is itself unenforceable, it seems that it is impossible to maintain the view that 
the contract can be enforced as against a subsequent transferee. The plaintiff’s 
suit must fail so far as defendants are concerned. 

Whether the plaintiff is entitled to a decree for specific performance against 
defendants in regard to their shares in the properties agreed to be sold. Now 
as to this the rule is that the Court will not, as a general rule, compel specific 
performance of a contract unless it can execute the whole contract. It may, of 
course, be that the contract, though in form one and entire, is in substance divi- 
sible and where the contract is in substance divisible, there is nothing to prevent 
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llie Court from carrying into effect that portion of it, in substance a separate 
coniract, which is capable of being carried into effect. 

Where the contract is in substance divisible, there is nothing to prevent the 
Court from cairyiiig into effect that portion of it which in substance is a separate 
contract and which is capable of being cairied into effect. But here again the rule 
is firmly t siablished that a contract for sale of property in one lot will generally 
be considered indivisible, for the reason that there is obvious injustice in compe- 
lling the purchaser of the entirety to take undivided parts or shares of the estate. 
Now in the present case the plaintiff having purchased certain specific properties 
belonging to four persons could not be compelled to take the shares of two of 
them in those properties. 

When, therefore, whetiicr iioin personal incapacity to contract, or the 
nature of the contraci, or any other cause, the contract is incapable of being 
enforced against one party that party is, generally, incapable of enforcing it 
against the other, though its execution in the latter way might m itself be free 
from the difficulty attending iis execution in the former. 

The contract was incapable of being enforced against the plaintiff. That 
being so the plaintiff is incapable of enforcing it against defendants. 

The exact point was decided by the English Court inLumley v. Ravensevaft^ 
That was a case where the defendant, an infant and his sister agreed by their 
agent to grant the plaintiff a lease of premises in which they were jointly interested. 
The plaintiff brought an action for specific performance of the agreement, and 
applied for injunction to restrain ihe defendants till after the tiial of the action 
leasing the premises to another person. It was held that an injunction ought 
lo be granted only wheie a case was made out for specific performance and that 
one of the defendants being an infant the plaintiff was not entitled to sj^cific 
performance against both of them, nor against the sister as to her interest in the 
absence of any proof of misrepresentation or misconduct on her part. Lindley, 
L.J., in delivering the judgment said as follows; 

“If Moor’s principals were both of age, there would be a complete 
contract and no difficulty in the case. But unfortunately one of the 
piincipals is an infant, nineteen years of age, and the agreement is un- 
questionably an agreement for a lease by the two. It is an agreement 
by the two with the plaintiff for a lease to him of certain property of 
which, as it appears, a lease was being granted to the two. What is the 
the law? Specific performance is out of the question. You cannot 
get specific performance against an infant, and upon the evidence before 
us no case is made out for specific performance against the other defendant 
either. This case is not within the exception as to misconduct stated 
in Price v. Griffith^ and Thomas v. Dering^^ but comes within the general 
rule that where a person is jointly interested in an estate with another 
person and purports to deal with the entirety specific performance will 
not be granted against him as to his shares.”^ 


1. (1895) 1 Q.B.683:64 L.J.Q.B.441: 14 R. 3* (1837) 1 Keen 729:6 L.J. Ch. 267:1 Juf. 

347:72 L.T. 382 :43W.R. 584 : 59 J.P,277. 427. , . 

2. (1851) I Deg. M.&G. 80: 21 L.J. Ch 78 : 4. Abdul Haq v. Mohammad Yehia Khan, 

15 Jur. 1093. A.T.R. 1924 Pat. 81 at. pp. 82-83, 84-85. 



ts. No, 89] C3A8B9 IN WHICH SPECIFIC PERFORMANCE. BTC. 


217 


1| Doade no difference that the contract centered into by the guardian was 
for purposes of necessity or for the benefit of the tninor.^ 

The operation of Sec* 27 ^ (6) (old) of Specific Relief Act, is confined to 
cases where the contracts are in the [first instance enforceable as against the 
parties to the contract. 

^ statute that you can bring la the subsequent puachaser, and that 

his liability depends in the first instance upon the validity of the contract of 
which it is alleged he had^notice, and which notice it is necessary to prove 
in order to establish his liability. But there still remains the question of 
whether a contract _ for sale of land is enforceable against a minor. 
To state the proposition broadly, that is to say, that a contract on behalf of a 
minor can in no way be enforced would be stating a pronosition which obvi- 
ously cannot be supported in its entirety. The leading case of Hunooman 
Persaud^ Panday y. Als^. Bahooee,^ prevents the assertion of such a proposition. 
It is quite clear in one form or another that contract on behalf of an infant 
for the benefit of his estate or for legal necessity is enforceable. 


Now the leading case with regard to the matter is that of Mir Sarwarjan 
v. Pakhtnddtn JMahonsd,^ This was a case of purchase of a certain immove* 
able property by a guardian on behalf of the minor, and Lord Macnaghten 
delivering the opinion of their Lordships of the Judicial Committee deairwith 
the matter in one br )ad statement. He said referring to their Lordships of 
the Privy Council ; 

“They are however of opinion that It is not within the competence 
of a manager of a minor s estate or within the competence of a guar- 
dian of a minor to ^biod the minor or the minor's estate by a contract 
for the purchase of immoveable property,** 

It is said on the one band that their Lordships* opinion thus expressed 
must be confined to those cases to which it particularly refers, that is to say, 
to a contract for the purchase of property. The proposition as laid down by 
Lord Macnaghten can be readily udderstood, if for no other reason, for 
the reason that it would be difiScult to show that a contract for the purchase 
of property would be for the benefit of the estate or for legal necessity But 
in Saikh Haq v. Mohammad Yehia Khm* Das,J., held that there was no distinc- 
tion between a contract for sale and a contract for purchase. 

What is the distinction that is to be drawn and where is the line 
of diflFercnce ? It cannot be said that all contracts by infants through 
guardians on their behalf were unenforceable for reasons which have been 
Juit stated. The Calcutta High Court in the case of SHnath Bhattanhafyya v. 
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Jcgifidra Mchan Chaiterji} Greaves, J., appears to bold the view that although 
a coniract iray in seme instances he a valid contract, yet specific performance 
cannot te obtained where the defendant is a minor. Does the decision of 
their Lordships of the Privy Council in the leading case decide that no 
contract is enforceable against a minor, that is to say, a contract entered 
into by his giardian or by his manager ; is there a distinction between 
contract for sale or purchase of land and that of a conveyance? Answering 
the question it seems quite clear that there can be no distinction between a 
contract for sale or purchase of land and a conveyance. That cannot be a 
point of difference. A contract was not enforceable on the grounds stated 
by their Lordships of the Judicial Committee in the leading case, that is to 
say, on the ground of mutuality or the lack of mutuality. The mere fact that 
a conveyance had been given and the transaction completed would make no 
difference. If mutuality did not exist at the time of the negotiation it must 
be said that it never existed.^ Though it was held by the Calcutta High 
Couri^ that the decision of their Lordships of the Privy Council in 
Mir Saruarjan v. Fakkruddin Mahomed* is to bt confined to a contract of 
purchase, but this contention has not found favour in subsequent rulings.® 
In a recent Patna case, however, it has been held that a contract for sale 
of immoveable property entered into on behalf of a minor by his natural 
guardian in the circumstances which would establish legal necessity can be 
specifically enforced.® 

In Mir Samar jan v. Fakkruddin Mahomed^ their Lordships refused speci- 
fic performance because there was no aihimation of the contract on or before 
the institution of the suit so as to make the remedy mutual.® A recent decision 
of the Madras High Court in Adinarayan v. Venkatsubbayya,^ would also seem 
to proceed on the view that want of mutuality can be waived. The facts were, 
however, dissimilar and no reference is made in the judgment to Mir Sarwarjan 
V. Fakkruddin Makomed^^ or to the decision of Madras High Court based there- 
on, Be that as it may, their Lordships were of the view that the defence of 
want of mutuality cannot avail defendant 2 for other reasons. The contract 
sought to be enfcrccd, although severable as regards the vendors and the pro** 
perties agreed to be sold, is joint and indivisible so far as the vendees are con- 
cerned. Defendant who was one of the persons to whom the property was to 
be conveyed was an adult at the time of the contract, and the consideration for 
the sale was to be the discharge of the debt due by defendant 2 to the plaintiff 
and defendant 1. It has beea held by a Full Bench of the Madras High 
Court in Annaj>urnamma v. Akkayya,^^ that one of several payees under a 
promissory note can give a valid discharge of the entire debt without the 
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concurrence of the other payees. If, therefore, defendant 2 had ofifered pay- 
ment of the debt in money, defendant 1 would have been bound to accept it 
and such payment would be a complete discharge. Gan it make any difference 
If defendant 2 offered immoveable property in pursuance of a valid contract 
to accept such property in satisfaction of the debt ? Thier Lordships think 
not. If defendant 2 was thus in a position to compel the acceptance of the 
property by defendant 1 alone in complete discharge of the debt, there would 
he no lack of mutuality of remedy and there is no reason why defendant 1 
should not be entitled to claim specific performance of the contract by the 
vendor, offering to give him a complete discharge of the debt.i It was 
further held that the doctrine of mutuality is not affected by the doctrine 
of Dart-Dcrformance. The doctrine of part-performance being a doctrine 
of Suitable relief could be held to apply only to the person concer- 
ned and if the contract was not a contract of the plaintiff who was suing, the 
equitable principle could not be invoked as against him.* Consequently, it 
was laid down that the guardian of minor could not enter into a contract 
on the minor’s behalf so as to bind the minor in such a manner as to be 
capable of being specifically enforced against the minor and it made no 
difference that pursuant to the contract the guardian, by way of part- 
performance of the contract had placed the other party in actual possession * 
This was the state of the law until recently. 


In order to find out whether a departure has been made from the 
principle enunciated by Lord Macnaghten in Mir Sarwarjan v. Fakhruidin 
Mahomed^ in the subsequent cases or to what extent the doctrine of mutuality 
adumbrated there can be applied. In his Lordship’s view that doctrine will 
apply only to instances where the contract is with regard to separate property 
of the minor alone and not where he is a coparcener in a joint Hindu family 
or co-tenant with other adults and the contract is with respect to such copar- 
cenary or co-tenancy properties. 

Before that il may he advantageous to consider the effect of an earlier 
decision in Waghela Rajsanji v. Shekh Masluddin,^ which related to a contract 
of indemnity cmered into by the mother of a minor as his guardian on favour 
of the purchaser agreeing to idemnify him in case the Government claimed 
to enforce their right to revenue upon certain villages which she as a guardian 
transferred to the purchaser as rent-free. The deed of sale purported to name 
both the guardian and the ward personally liable in that respect and also 
charired the liability upon other parts of the minor’s estate. On the minor 
beconiing a major Ld the transferee attempting to enforce the liability under 
the sale-deed the Privy Council held that no personal haoihty can be f^ten- 
ed on the erstwhile minor as a result of the contract of indemnity. Their 
Lordships held that the guardian of an infant, had no power to make the 
minor personally liable with respect to any contract and observed as 

follows 1 


“It would be a very improper thing to allow the guardian to make 
covenants in the name of his ward, so as to impose to a personal 
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liability upon the ward they hold that in this case the guardian 
exceeded her powers so far as she purported to bind her ward, and 
that, so far as this suit is founded on the personal liability of the 
ialukdatf it must fail/* 


The principle enunciated in this decision has so far not been questioned 
anywhere even if the contract is for the beneht of the minor. The doctrine 
of mutuality was not expressed in so many words till the judgment of Lord 
Macnaghten in Mir Sarwarjan v. Fakkruidin Mahomed?- The facts of the 
case show that it was a contract entered into on behalf of the minor by his 
manager or guardian found to be for his benefit. 

Still the Privy Council held that specific performance of the same can* 
not be had by the minor on attaining majority because of want of mutuality. 
In fact the manager of the minor’s estate was one Mr. Garth and the agree* 
ment was entered by the agent of Mr. Garth which was not to be specifically 
enforced by the minor on attaining majority. Lord Macnaghten states the law 
thus : 


*‘Thcy are, however, of opinion that it is not within the competence 
of a manager of a minor’s estate or within the competence of 
a guardian of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immoveable property and they are fur- 
ther of opinion that the minor in the present case was not bound by 
the contracts, there was no mutuality, and that the minor who has 
now reached his majority cannot obtain specific performance of the 
contract.” 

The decision in Narayan Row v. Venkatasubba Row^ laid down that it is 
not within the competence of a guardian of a minor to bind the minor or 
his estate to a contract for the purchase of immoveable property and the 
minor in such a case is not bound by the contract as there is no 
mutu? lity. 

Consequently it is not open to a minor on attaining majority to enforce 
specific performance of the contract following Mir Sarwarjan v, Fakhruddin 
Mahomed? It is in this case that Spencer, J., assumed that if the contract was 
to sell or to purchase joint family property then the action of the guardian 

will be binoing on the minor. Here again it related to the separate propertv 
of the minor. f 7 


The Full Bench decision in Venkatachalan Pillai v. Seihuram Rao^ was a 
case in which the guardian of a minor sold the minor’s property to another 
and in the sale-deed there was a covenant that in case the vendee or his heirs 
have to sell the property to others, then such a sale must first of 111 be^o 
tiic minor or his heirs at the same price. On ihc erstwhile minor filing a 
suit for specific enforcement of the agreement to re-sell, the Full Bench held 
that as^ the contract cannot be enforced against the minor for want of 
mutuality the minor is also prevented from enforcing it on the same principle, 
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haviog come to the conclusion that the contract in question was an executory 
one* Sundaram Ghetti, ].i who delivered the judgment of the Full Bench fol- 
lowed the Privy Council decesion in Mif Surwctrjan v. Fakhruddin Mahomtd^ 
and held that the contract is unenforceable for want of mutuality. 


This case also related to the separate property of the minor. The 
csk^t xeporied in Sin gara Mudali V, Ibrahifn Baig^ wa.s one in which the con- 
tract was with respect to the joint-family property of the tliree minors and it 
was held that such a contract is not enforceable. 


As stated in Raghundthan v. Raruiha Kanni,^ and Ramakrishna Reddiar v. 
Kasi Vasi Chidatnbara Swamigal,* inasmuch as the contract was by the guardi- 
an for the sale of property belonging to the minor such contracts were held to 
be not enforceable. Specific performance cannot be granted of a contract 
which can be enforced at the option of only one of the parties and it is imma- 
terial whether the purchase was advantageous for the minor. Various author- 
ities are cited the chief of which is Mir Sarwarjm v. Fakhruddin Mahomed^^ 
In the case of contracts entered into by an individual on his or her own behalf 
and as guardian of a minor with respect to a property belonging to both of 
them the doctrine of mutuality cannot apply has been laid down by Varada^ 
chariar» J., in Chisnakkal v. Chinnathamhi Goundan.^ In that case a mother 
for herself and on behalf of her xriuor son sold certain property by a register- 
ed document and on the same date there was an unregistered deed for 
reconveyance of the same property to the original vendors themselves and 
when a suit for specified performance of the contract was br^jught by the 
mother an objection as to want of mutuality for such a contract so far as the 
minor son was concerned was raised. Varadachariar^ held that no objection 
with regard to the question of mutuality can apply so far as the mother was 
concerned. He left open the question, whether the doctrine of mutuality can 
be applied to such an indivisible contract but held that it was open to the 
mother t> have specific performance of the entire contract. The learned Judge 
was inclined to think that the doctrine of mutuality was a doubtful proposi- 
tion so far as optional contracts were concerned. One thing is clear from 
this judgment and that is that such contracts are capable of specific perfor- 
mance though the transaction does not relate to the joint-family property but 
is concerned with the joint property as in the present case. 


The decision in China Munuswanti Naidu v. Sagalaguna NaiduP and its 
confirmation by the Privy Council in Sagalaguna Naidu v. Chinna Munuswami 
NaldM,” related to a contract for repurchase entered into by a father on behalf 
of himself and his minor son with a counterpart document by which the 
vendee agreed to ro convey the property for the same consideration mentioned 
in the sale- dee i itself if the vendors made an application for that purpose 
in the month of Ani thirty years later and in that case their Lordships held 
that the option created by the counterpart could be exercised not only by 
the father and his son personally but also by the assignees thereof. 

i ■ 

It was further held that taking contract and the surrounding circutn* 
stonces into consideration the option could be exercised by the two persons 
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or their heirs or assigns. It is clear from this judgment that the doctrine of 
want of mutuality was never sought to be applied in a case where the proper* 
ty did not belong to the minor separately. In Adinarayana v. Venkafasub- 
it was decided that a contract for sale of land belonging to a joint 
Hindu family signed by the major members and by the managing member as 
guardian of the minor could be specifically enforced against the whole 
family as such after the minor had attained majority. 


It was further held that if at the time of the hearing of the suit there 
was good title in the joint family though there was none such at the time of 
the contract still the same could be enforced. Here also the absence of 
mutuality was not considered as a bar to specifically enforcing the contract. 
It has been held that in the case of a d0 facto guardian dealing with a minor’s 
estate where he is not de jure or a natural guardian the transactions entered 
into by him will not be binding on the miner by an authoritative decision of 
the Supreme Court in Sriratnulu v. Pundutikethshayyaf while affirming the 
decision of the Madras High Court in Pundarikakskayya v. Sriramula? 

The principle deducible from that case is that where it is the minor’s 
property that is being dealt with the de facto guardian as such has no authority 
and if the de facto guardian is also the natural guardian or dc jure guardian 
then the touchstone is one of necessity for binding the minor. In view of 
the authorities discussed above it is clear that the doctrine of mutuality docs 

not apply to a case where the property belongs to the minor and another as 
tenants-in- common . 

A similar case in point is the judgment of the Chief Justice and Raja- 
gopala Ayyangar, J . ^ in S^intvasalu Naidu v, Raju Naicketf confirming the 
decision of Viswanatha Sastri, J., in App. No. of 19t7, where it was held 
that a sale followed by an agreement of reconveyance should be treated as 

one transaction and that consideration for the reconveyance should be the 
sale itself. 

In those circumstances it was held that such cootracts can be specifical- 
ly enforced. If the agreement to reconvey wis part of the birgaining which 

then the agreement could be supported on the ground of 
benent. are also observations in the decision in Sohanlal v. Atalnatk^ 

in which the Chief Justice refers to a case where the property was purchased 
for the joint family with the moneys borrowed and when the question of 

spaying the debt came up for consideration the minors disputed the debt. 
Ihe learned judge observed as follows : 

“We do not think that a minor member of the family can ukc a 
share in the property so acquired and at the same time repudiate the 
authority of the other memoers to enter into such a contract. If he 

wishes to repudiate such a contract he must repudiate the whole of it 
and sot take benefit under it.” 

Therefore in the instant case if the second defendant does not want to 
have the advantage of the purchase he can disclaim to purchase and claim 
the consideration paid for it but he will not be allowed to approbate and 
reprobate at the same time. Meld that the contract cannot be bifurcated, it 
has specifically to be enforced and the 2nd defendant cannot repudiate the 
liability to reconvey at the same time retaining to himself the advantage 
gained by the purchase.^ 
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\ J|i Vadak$Uu Sufyaprakasam v. Gofigffraju^^ the question arose on a refer* 
ence to the Full Bench by the Division Bench of the Court, ^ which was, 
“whether a contract entered into by a guardian of a Hindu minor for sale 
or for purchase of immoveable property is specifically enforceable against the 
minor*'. K. Guha Rao, the then Chief Justice, delivered the judgment of 
the Full Bench while answering the question in the affirmative, at page 45 : “I 
have held that if the contract of a sale was for necessity or for the benefit 
of the minor, it would be valid and enforceable* The competency of the 
^ardian to enter into a valid contract is conditianed by the existence of facts 
attracting the aforesaid doctrine. Once the condition is fulfilled the compet- 
ency to execute it is complete. If that is conceded it becomes enforceable and 
the supervening circumstances cannot invalidate it. But the existence of a 
valid enforceable contract cannot in itself deprive the Court of its discretion- 
ary power to refuse to enforce the contract, if the supervening circumstances 
obviously affect the interest of the minor.** The Judge strikes a note of 
caution here and says: “In all transactions affecting a minor a paramount 
duty rests upon a court not to put its seal on transactions affecting his interest. 
Therefore, though the contract might be valid and otherwise enforceable if at 
the time the Gout was asked to enforce it, it transpires that the circumstances 
have so changed that it would obviously be unjust and dettimental to the 
interest of the minor to enforce it, the Court may well in exercise of its 
discretion refuse to give a decree for specific performance.’* 


40. OrfigIn of doctrine.— The doctrine of mutuality as developed by 
the English decision with its deceptive appearance of symmetry and simpli- 
city, but having no foundation in reason or logic was imported in India by 
Lord Macnaghten of the Judicial Committee in Mir Sarwarjan v. Fahhtuddin 
Mahomed,^ This case related to a suit at the instance of a minor, after 
attaining majority, for specific performance of a contract of purchase by the 
guardian of the minor. It was found, as a fact, that the transaction was 
beneficial to the minor. On these facts Lord Macnaghten introduced in India 
the high technical doctrine of mutuality in these words : 

“It is not within the competence of a guardian of a minor to bind 
the minor of his estate by a contract for the purchase of immove- 
able property. The minor in such a case is not bound by such 
a contract and there is no mutuality : it is not open to the 
minor, on attaining majority, to enforce specific performance of ibe 

contract.** 

It is now well established that, as a matter of custom, the right of 
pre*emption in accordance with Hanafi law exists between Hindus in Bihar, 
and it is hardly necessary to enumerate repotted decisions in which the exist- 
ence of such a custom has been recognized. So well recognized, apparently, is 
custom that the plaintiff in this case did not think it necessary expressly to 
plead tM existence. The claim to pre-empt, however, by necessary implica- 
tion, pleaded the existence of such a custom, and the absence of a pleading of 
ito nqn- existence in the written statement amounts to an admission o f its exist- 
ll clear fn m the record that the parties proceeded on the basis that 
such^a custom exists and no issue on the point was raised. It is too late to 
raise the point in appeal. A sufficient reply is contained in the observation 

^ If . 
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with which the Judicial Gomiuittce dismissed a similar objection In Jadu ImI 
V. Janki Koer^ l 

“In the case of Fakir Rawai v. Emamhahski^ the High Court of 
Bengal gave judicial recognition to the existence of the right of prc“ 
emption among the Hindus of Bihar 

“In their Lordships* judgment the decision in Fakir RawaVs case’ 
is conclusive on the point raised on behalf of the defendants. Their 
abstention from taking the objection in a definite and distinct form 
at the earliest stage of the case was, it may fairly be presumed, due 
to the explicit enunciation of the law in the ruling referred to.*** 

Although the doctrine was new to India and highly [technical there 
was no alternative but to follow the said decision in all cases of contract 
of purchase by a guardian on behalf of bis ward;® but some cases 
arc to the contrary® and, on the same principle, to contracts of repur- 
chase in agreements relating thereto in the sale-deeds on behalf of the 
minors.^ 

It should be noted also that, as held In America, in a suit for specific per- 
formance by or against a minor on a contract of a guardian of a minor, 
the minor*s interest is safeguarded, for the Court can always refuse specific 
performance if the contract is not fair to him. Whatever the state of 
law might appear to be from a study of original Arabic books of Fikh, 
still there is the very clear pronouncement of their Lordships of the Privy 
Council in Mir Sarwarjan*s case® that it is not within the competence of 
a guardian of a Muslim minor to bind him by a personal covenant of the 
purchase of immoveable property.® 

The doctrine of mutuality which was one of the defences in English 
law to an action for specific performance has been deliberately left out from 
the Specific Relief Act by the Legislature and that it is not applicable to 
India, 

This distinction between “void** and “voidable** as regards minors* 
contracts, is not of much importance when courts are dealing with a suit for 
specific performance of an executory contract entered into on behalf of a 
minor by his guardian. The distinction between the non-availability of the 
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rtoedy by way of specific performance and the voidability only of the 
contract so far as the minor is concerned is pointed out in the same decision. 
Specific peiformance could not be enforced because they are contracts 
entered into on behalf of a minor on whom personal covenant cannot be 
imposed by the guardian. The question whether specific performance should 
be decreed or not depends not so much on the void or voidable nature of 
the contract but of its being executory or executed so far as the minor is 
concerned, and this is apparent from the Full Bench decision in V^nkatachalam 
PillM V, where it was held that a contract of re-sale in favour 

of a minor could not be enforced by him after he attained majority inasmuch 
as it was an executory contract and for want of mutuality cannot be enforced 
by either party even though on the date of the suit, the plaintiff had become 
a major and had elected to ratify or affirm the transaction that was entered 
into on his behalf or for his benefit. 


41. The possession of harta of a joint Hindu family consisting 
of some minor members is dififerent from that of the guardian of a 
minor.— In exercising its discretion, the Court can take into consideration the 
plaintiff *s abandonment of his claim to specific performance, position be is 
entitled to take op under O. XXIII, R. 1 of the Civil Procedure Code. A 
somewhat similar point arose in Bombay Cycle and Moioy Agency Ltd, v. ’Rustom- 
ji Dosi^ahhai N. Wadia,^ In that case also there was a change of position by 
the parties. The plaintiff sued for specific performance. Abandoning that 
he wanted to fall back upon the alternative relief of damages, if on an inspec- 
tion of defendant’s accounts he found it worthwhile to do so. In the Appeal 
Court judgment the learned Chief Juttice says : 

“It is the Court alone which has to decide whether specific perfor- 
mance ought or ought not to be granted, and unless the parties come 
to the Court agreed as to what the terms of the decree should be, the 
Court has to come to a decision on that question ; and it is open to 
the plaintiffs to say that considering all the facts of the case, the Court 
ought not to grant the prayer for specific performance in the plaint, 
but to grant the alternative prayer for damages. 

“The plaintiff's claim has been dismissed, as they were not then 
prepared to submit to a decree for specific performance by consent. 
They were in no sense bound to consent to such a decree; and just 
as the defendants changed their position, they were also in my opinion 
entitled to consider their position with reference to the state of the 
market as it developed during pendency of the suiti and to limit their 
prayer to damages, if so advised.” 


The Court can no doubt come to the conclusion that in the circum- 
stances the plaintiff's proper and equitable remedy is to get a decree for 
specific performance, and that if he refuses to take this his suit should be 
dismissed with costs. But where the controversy between the parties 
from time to time has changed with muked value of the property and even 
the form it has taken at the hearing is due largely to the fiuctuations 
in the market value of the property There can be no doubt, that the 
^defendant's failure to perform the contract prior to the suit and his 
l4^sue to peiform it after the suit is entirely due to such fluctuations. The 
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maxim applies **tbat be who comes into equity roust come with clean hands”, 
and the defendant is really in the same box as the plaintiff in regard to the 
latter seeking to avoid the performance of the contract.^ 

Where a manager of a joint Hindu family makes a contract for himself 
and on behalf of a minor coparcener, then such a contr<*ct can be specifically 
enforced against the minor if it is proved that it was made for family neces- 
sity or for the benefit of the minor.* 

It is not that specific performance of a contract cannot be obtained 
against a minor and therefore cannot be obtained by him because there are 
cases in which it can be obtained against him. The Allahabad case of 
"Ram V. Saidufinisa^ in which Mir Sarwarjan*s case* was distinguished, is one. 
The principle is that no person can sue for specific performance if he could 
not be sued for it, whether because he is a minor or for any other reason.* 


It must, however, be remembered that the case of a contract made in 
behalf of a minor by his guardian does not stand on the same footing as a 
contract made by a karta of a joint Hindu family on behalf of the family some 
of the members of which happen to be minors. Contracts made by the man- 
aging member of a joint family bind the minor members of the family and on 
the other band such contracts can also be enforced on behalf of the family. 
There is. therefore, ample authority for the proposition that where a contract 
is by the karia of a joint Hindu family on behalf of the family for purposes 
binding on the family it can be enforced against the family.® The reason for 
this rule of law is clearly stated both by Sulaiman,C.J. and Mr. Justice Rachb** 
pal Sinch in Dhaj>o v. Tiam Ckandra ^ : “There is a marked distinction,” ob- 
served Sulaiman, C. J., “between the position of the manager of a joint Hindu 
family and a mere guardian of a minor owner. In the former case the man- 
ager represents the whole family ds one unit to the outside world and the pro- 
perty is vested in him jointly with the other members. In the case of a mere 
guardian the property of the minor is not vested in him at all and he is acting 
merely as the agent of a minor who would not otherwise be capable of acting. 
In the case of the managing member the contracting party is the whole family 
as one unit acting through the manager, whereas in the case of a minor owner 
the contracting party is the minor who, however, acts through his guardian.** 
“It appears to me,** remarked Rachhpal Singh, J., “that a contract made by 
the manager of a joint family stands on a different footing from a contract 
made by a mere guardian of a minor or a manager of the minor's estate. A 
Hindu woman may be a guardian of a minor or a manager of an estate of a 
Hindu minor. Now a mere guardian or manager cannot make a contract 
which can be enforced against a minor for want of mutuality. A minor can- 
not enforce a contract specifically which has been made by his guardian 
or by the manager of his estate. So on the same principle such a con- 
tract cannot be enforced against him. But where a contract is made by a 
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karta of a joint family* then the position is different. Unlike the case of 
a guurdian or manager of the estate of a minor, he has his own interest 
in the joint family estate. To the outside world he represents the 
entire joint family consisting of himself and other major and minor co- 
parceners. Unlike the guardian or a manager of a minor’s estate he can 

enter into binding contracts on behalf of the whole family The 

distinction between contracts made by a guardian of a minor or a 
manager of the estate of a minor on the one hand and the contracts 
made by a managing member of a joint Hindu family consisting of 
minors is clear. In the first case such a contract cannot be specifically 
enforced for lack of mutuality, while in the second case there is no want 
of mutuality, because the manager of a joint Hindu family has power 
to make binding contract on behalf of the joint family.” There is, 
however, a limitation on the powers of a Aar/a of joint family which 
should not be lost sight of. His authority to alienate family property 
is not absolute, but is conditional on the existence of legal necessity or 
the benefit of the family or in a case when he is the father of the other 
members, the need for the payment of his antecedent debts. But when 
such conditions exsist, then his authority to alienate property is complete 
and in no way limited. The authority to alienate property necessarily 
implies authority to contract to alienate it first and then to fulfil the 
promise by alienating The point strongly pressed for the appellants 
is that the defendants 2 and being minors, there can be no decree for 
specific performance against them. I'here is no general rule that no 
decree for specific performance can be passed against minors. For 
instance, in the simplest and obvious case where a contract is entered into 
by a Hindu in respect of property which is not joint-family property and 
the property devolved by inheritance on heirs, some or all of whom arc 
minors, if cannot be contended that no decree for specific performance 
cannot be made. The next case is where Hindu, who is a member of a joint 
family enters into contract to sell his own share, and dies and the property 
descends by survivorship to other members of the family some or all of 
whom may be minors. In Bhagwan v. Krishna it was held that it can be 
enforced against the undivided sons of the deceased. This decision is 
not in conflict with the opinions of Wallis, C, J., and Sadasiva Aiyar, j., 
in Rangayya Reddi v. Subramania Aiyar ^ nor with the actual decision * in 
Bappu V. Annamalai CheUiar,*^ which is not a case of a member contracting 
to sell his o wn share. If the p flat arises for decision^ the case in Bhagwan 
v; Krishnafi^ is correctly decided on grounds whica need not be stated. 
The case when the contract is made on behalf of a minor or minors is 
settled by the decision in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhary,^ 
Mr. Srinivasa Aiyangar contends that, ail that the Judicial Gommutc*e 
decided was that such a contract cannot be specifically enforced only 
when it was not for purpose of necessity binding on the minors, and the 
contract in that case which was one for the purpose of immoveable 


1*1 Mst. Dbapo 9. Ram Ckaadlra, A. I. R. 
! Ail. 1019 at pp. 1022-23 : I. L. R. 
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property was not for the benefit of the minors. Court cannot agree with 
this narrow interpretation of the decision. Their Lordrhips say at page 
237 : *‘Thcy arc, however, of opinion that it is not within the competence 
of a guardian of a minor to bind the minor or the minor's estate by a 
contract for the purchase of immoveable property.** There is no reference 
here to necessity, nor is any distinction drawn 1 between a contract being 
merely “advantageous** to a minor as opposed to its being for necessary pur- 
poses binding on the minor though, earlier in the judgment, their Lordships 

accept the assumption that the purchase was an advantageous “purchase for 
the minor**. 

The present is a case where the contract is entered into 
by the manager of a family on behalf of the whole family for 
purposes binding on the family. The decision in Buppa v, AnttdfHcUai 
Cheitiar^ does not help the appellant for the contract in that case 
was not for purposes binding on the family, and the remarks at page 
228 are against him. Ihe remarks in KfishtiaAiyuv v, ShQfnuftnc^ 
are againt the appellant and in favour of the respondent. The obser- 
vations in both these cases are obitcT^ not being necessary for the decisions. 
In Narayana Rao v. Venkaiasuhha Rao^^ Spencer, J., conceded that a contract 
made by a manager, on behalf oi the family may be enforced against 
the manager, and where it is for the benefit of the family, the completed 
contract will certainly bind the minor members. Should the accident of 
the death of the manager before completion in such a case make any 
difference ? Where a contract is by a manager on behalf of a family 
and for the benefit of the family and manager dies, it can be enforced against 
the survivors when they are all majors.^ Should it make any difference 
that some of the survivors arc minors and does the case in AliV v. 

Fakhruddin Mahomed Chowdhury"^ support such a distinction ? The matter is 
fes ittiegTU, His Lordship is in agreement with Piiillips, J.*s remarks in Bappn 
V. Annamalai Cheiiiar^ where he referred with approval to Ramaihandra Aiyar 
V. Sundaramttrihi Mudali^ and the obiter dicta in Kiishna Aiyar v, ShamanttaJ^ 

The result is a decree for specific performance may be passed against the 
minor defendants. 

The suit is not barred by limitation, as it does not appear that the 
specific performance of the contract was refused more than three years 
prior to suit. The words “on demand** show, in a case like this, the 
cause of action arises only after request.^® Again where a Hindu who is 

* joint family enters into a contract to sell his own share, 

and dies and the property descends by survivorship to other membeis of 
the family, some or all of whom may be minors, the contract can be 
enforced against the undivided sons of the dcceastd,^^ Another patent 
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in^tBUCe Mrhere a specific performance may be allowed is the case where 
^ pintract is entered into by a Hindu in respect of property which is not 
joint family and which devolves on his death on heirs some or all of whom 
are minors. 

A reference to notes under the heading ^'Transfer in favour of minor’*, 
infta, may be made. 

42. Statutory guards ans.^The decision of their Lordships of the 

Privy Council in Mir Saru>arjan v. Fakhruddin Mahomed^ 
has no application to contracts by certiheated guardians, 
i. e. guardians appointed under the Guardians and Wards 
Act, Id90, or Court of Wards Act. Suen a guardian is 
competent to enter into a contract for sale or purchase 
of immoveable property on behalf of the minor.^ A 
contract between a certificated guardian and a person 
for the sale of a proparty of the minor of that guardian 
is contingent upon the permission of the Court. This is a 
correct proposition of law ; but, when the contingency happens, then 
by virtue of the sanction the contract becomes a completed one, and no 
case has gone to this extent that after the sanction is actually accorded, 
it is necessary for the certificated guardian to solemnly enter upon 
another contract with the proposed purchaser. And- a consideration 
of the various sections of the Guardians and Wards Act (Act 8 of 1890) will 
lead to the same result. The true view is that a certi heated guardian can 
enter into a contract with an intending purchaser, but such a contract 
is subject to sanction being accorded to the proposed transaction and 
that, when the sanction has been accorded, the contract becomes a 
completed contract by virtue of that sanction.^ Sanction under Sec. 
of the Guardians and Wards Act is complete authority to the certificated 
guardian to sell to any person he likes who is willing to comply with tne 
terms upon which permission to sell is accorded by the District 
Judge.^ It is also noteworthy that a sale by a certificated guardian in 
contravention of Secs. 28 and 2^ of the Guardians and Wards Act is 
voidable and not void.^ There is, however, no authority whether in 
statute or case*law for the proposition that a court is bound to decree 
specific performance of a contract entered into by a certificated guardian. 

No decree for specific performance of an agreement to 
Agreement ^ must immovcablc property entered into on behalf of a 

benefit! * * minor by his guardian should be patsed against the minor 

unless the Court is quite satisfied that the agreement was 
for the benefit of the minor and that it would be for his benefit to 
enforce The reason is that courts in India will not allow a bargain 


Contract of sale 
or purchase of 
immoveable pro- 
party entered into 
on behalf of minor 
or by legal guar- 
dian appointed by 
Court can be en- 
forced. 
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made by an improvident guardian to be enforced against the interests 
of the minor if it be shown to be a bargain made to the detriment of the 
mi nor. ^ 

The following statement of the law is worth perusal : "An infant 
is not allowed to enforce a contract because it is said the contract lacks 
mutuality. This is often thought so mean merely that since the adult could 
not have enforced the contract against the infant, the infant is similarly 
deprived of equitable relief, but the difficulty is not simply that the adult 
could not have enforced the contract against the infant, but that even 
though the adult performed the contract, the infant might subsequently 
exercise his privilege to rescind the transaction. The decree of the Court 
should not be used to deprive him of his privilege and unless he is deprived 
of it the adult is subjected to injustice if compelled to perform. This diffi> 
culty does not arise where the infant has come of age before seeking to en* 
force the conti act. In such a case specific performance should be granted, 
and also where the infant has irrevocably performed his side of the 
contract.^ 

43, Modern view, — According to the decisions of the Privy 
Council it must be taken that in a contract for sale of minor’s immove* 
able property by his guardian want of mutuality does not render the 
contract void and unenforceable specifically. In Sri Kakulam Suhrahman- 
yam v. Kurra Subba it would appear, therefore, that 

the contract was binding upon the respondent from the time 
when it was excluded. If the sale had been completed by a transfer, 
the transfer would have been a transfer of property of which the res- 
pondent, and not his mother was the owner. If an action had been 
brought for specific performance of the contract, it would have been 
brought by or against the respondent and not by or against his mother. 
Having regard to all the circumstances, their Lordships are of opinion 
that the respondent is the person who most aptly answers the description 
of "the transferor" in the sense in which these words are used in 
Sec. 53 A. It follows that he is debarred by the section from obtaining 
the relief claimed by him in the present action, which was rightly 
dismissed. On the point in question Lord Morton of Henry ton spoke 
thus ; 


"The contract (of sale) in the present case was binding on the 
respondent (minor) from the time it was executed ; if a sale had 
been completed by a transfer the transfer would have been a 
transfer of property of which the respondent (minor) and not 
his mother (guardian) was the owner. If an action had been 
brought for specific performance of the contract it would have 
been brought by or agamst the respondent (minor) and not by or 
against his mother (guardian)." 
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Docf»J«« dlfcirded,--Tbe words are dear and unmistakable. 
Mif SmvMfjcn s cafd was quotrd and relied on In the Hljrb Court's JudRirent 
under appeal. In these cirrumstarces this passaRe dearlv shows that the doc- 
tnne of mutuality which has so Ioor sterilized contracts of sale-entered into by 
• j.uTdi»i. on behalf of his ward for the latter’s benefit or interest, has been 
definitelv discarded by the very tribunal which was responsible for its intro- 
duct ion in India. It need not any longer cast its spell on Indian' courts. This 
^cw IS further supported by a still more recent decision in PamaNfTpa Peddi v 
Babanamm Amiral,^ in which Viswaratha Sastri, J., abb reviewed the Rn?lish 
and_ Indian decisions. This doctrine of "muluality" found its place, in English 
decisions rather from a desire for svnrmetrv than from its “inherent utility” 
and was discarded by the Specific Relief Act which defined and amended the 
law relating to specific relief in India.* Even in England ihTwan, of 
mutuality did not stand in the way of specific performance of a contract bv 
the grant of an injunction.* The objection on the score of mutuality may 

also be waived.* In Leak rn Contracts (8tb Ed. at pp. 410 and 411) the rule 
is thus stated : /» c 


“A contract which is voidable by an infant is binding on the other 
contracting party until avoided ; the privilege of avoidance being 
that of the infant only An infant may sue upon the contract 

during his minority. But a court of equity will not. in general grant 

specific performance at the suit of the infant because the remedy is 
not mutual until he has come of age." ^ 

That this doctrine of "mutuality” is a conventional rule evolvtd graduallv 
by the decisions of the English Courts of Equity and does not rest on any 

logical or fundamental principle appears from the following oassape m 
Pollock on Centraots^ at pages 46 and 47 : ^ passage m 

"An infant is not absolutely incapable of binding himself but in 
generally speaking incapable of absolutely binding himself by con- 
tract. His acts and contracts are voidable at his option, subject to 
certain statutory and other exceptions. Where the obligation is inci- 
dent to an interest (or at all events to a beneficial interest) in prooertv 
it cannot be avoided while that interest is retained. An infantas 

express contract may be valid if it appears to the Court to be ben*, 
ficial to the infant.” ^ 


In Salisbury v. HaiehtrP Knight Bruce, V.G., observed : 

‘•In cam of iprcific performance the want of mutuality is a 
connderation geneially material, but it is contrary to principle 
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and authority to say that perfect mutuality Ss required in order to 
call a court of equity into action. There arc cases In which plamtiirs 
have had a decree for specific performance against dependentf, 
who when the bill was filed were not in a condition to enforce 
specific performance in their ov^n favour*^ Where no legal invalidity 
affects the contract the enforcement of it in this Court is a matter of 
judicial discretion.’* 

Learned Judges of the English courts have found it difficult to define 
precisely the metes and hounds of this doctrine of mutuality* 

The doctrine of mutuality as developed by English decisions with its 
deceptive appearance of symmetry and simplicity but having no fonnMtion 
in reason or logic, was fimperted in India by- the decision of the Judicial 
Committee in Mir Saruarjan v. Fakhti.ddin Mahtned} delivered by Lord 

Macnaghten. 

Principles laid down for the protection or benefit of minors had been 
applied in this country to their prejudice by invoking this artificial doctrine 
of mutuality. If the guardian has made an advantageous contract for the 
sale or lease of the property of the ward there is no reason why the ward 
should be disabled from enforcing it against the other party to the contract. 
The doctrine of “mutuality”, illogical in form and in substance unjust, has 
now been discarded by the very tribunal which was responsible for its intro- 
duction in India and it need no longer cast its spell on Indian courts and 
sterilize contracts of sale entered into by a guardian on behalf of his ward for 
the latter’s interest or benefit. 

Held that the guardian’s contract for sale was within her authority, 
tha.t it was necessary and beneficial to the minor and that the vendee should 
be given a decree for specific performance.^ 

45. True tests. — As a result of the above discussion it may be stated 
that the true test for validity and enforceability of a guardian’s contract of 
sale on behalf of a minor is not the existence of mutuality in the contract 
but whether it was by a competent guardian and for legal necessity or benefit 
of the minor’s estate. This may be put in the form of general propositions, 

namely — 

(<) A minor’s contract being now decided to be viod it is clear 
that there is no agreement to be specifically enforced ; 

It is however different with regard to contracts entered 
into on behalf of a minor by his guardian or by a manager of his 
estate. In such a case it has been held by the High Courts of 
India* (and now by the Privy Council also) in cases which arose 
subsequent to the decision of the Judicial Committee in Mohori 


1 I L R. 39 : 39 I. A. 1 (P. C.). nambal Ammal, A. I. R. 1951 Mad. 431 
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47J OASES IN WHICH SPECIFIC PERFORMANCE, EFC. 238 


Bibi v^pharmodas Ghosh Chat the same can be specifically enforced by 
or against the minor if the contract is one which it is within the com- 
petency of the guardian to enter into on his behalf so as to bind him 
M by it and further it is for the benefit of the minor. But if cither of 
these two conditions is wanting the contract can be specifically en- 
forced at all,”* 


Minority of deities 
is pure fiction. 


46. Contract on behalf of deities. — There is no authority for the 

proposition thst the deities are perpetual minors and s j 
no contract made on their behalf can be specifically 
enforced. The analogy of the minority of deities is a 
pure fiction for which no authority is to be found in Hindu law itself 
and it is not possible to conceive of any principle on which, on such aaa> 
®ogy, a contract otherwise good and valid can be taken out of the class of 
the contract of which specific perfo'mance may be granted! under the 
law.® 


47, Option contracts— Mutuality, — “An opMon a contract or other 
act in the law containing a term by which one parly (who may be called the 
option -bolder) is empowered to elect wtthln a specified time whether the con- 
tract or other act in the llaw shall operate further than by conferring the 
power of so electing it has already done.’*^ 

**In other words, an option is an act, in the law which is conditional 
upon the option-holder electing that it shall become fully and (so far as 
regards the power of election) unconditionally operative between the 
parties.”® 

A conditional contract which is an option, is generally in the form 
of a deed. Consideration is also necessary as in the case of the other 
contracts. 


The option-holder has the benefit not of a mere revocable offer but of 
an irrevocable and binding, though conditional, contract. 


Page Wood, V. G,, in Weeding v. Weeding^ while speaking of an option 
to a lessee to purchase demised premises observed : “It is as much a condi- 
tional contract as if it depended on any other contingency than the exercise 
of an option by a third porty, such as for cxemple, the failure of issue of a 
particular person.” 

There can be no mutuality in respect of what are known as “option 
contracts” until at any rue the party to whom the option is given has 
exercised the option. Where the plaintiff executed a sale-deed to the 
defendant (which was registered) for himself and on behalf of the minor 
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son, and took on the same date from the defendant an agreement to 
recover the properties, and when she sued for specific perforoiancc of the 
agreement the defendant pleaded want of mutuality. It was held that 
the privilege under the agreement was conferred either on the plaintiff 
or on her minor son and whatever force there may be in the objection 
as regards the minor, no such objection could arise as regards the 

plaintiff.^ 

48. True doctrine of mutuality. — Specific enforcement may properly 
be refused if a substantial part of the agreed exchange for the performance 
to be compelled is as yet unperformed and its concurrent or future perfor- 
mance is not well secured to the satisfaction of the Court. 

The rule is flexible enough to alljw wide discretion in granting or 
refusing specific performance, thus obviating the difficulties inherent in 
stating a general rule to cover all the situations. For example, when 

the par^y seeking specific performance has fully performed, or is now 

tendering complete perft rraance, clearly specific pcrlormance should be 

granted. Where the contract is executory on both sides, the Gjurt may 
still give specific performance if it is satisfied that the person seeking 
relief v ill continue to perform. This may be shown by past conduct ; 
or the person seeking specific performance may have such a strong 
economic interest in the carrying out of the contract by reason of 

extensive investment of his funds and lab mr that default on his part is 
highly improvable. The Court may further secure the defendant by 
means of a conditional decree or by requiring the person seeking per- 
formance to give security for his o #n performance. In answer to the objec* 
tion tu this latter procedure, on the ground that the Court is enforcing a new 
contract between the parties it has been pointed out taat almost every decree 
cf ^pecific performance requires a performance diflering some degree from 
that required by the contract. 

The correct doctrine in regard to mutuality has been more than once 
enunciated by eminent Judges but other inconsi'<tent andiconfused statements, 
though generally made in cases which were properly decided on any view, 
have somewhat obscured the matter.^ 

49. Specific eniorcement of options. — An option is a term of 
business u^^age rather than of strictly legal nomenclature, and has 
frequently been used to include indis riminately buch binding condi- 
tional contracts and mere usealed orfer without consideration. Both 
ate oflers, but the latter kind has, of course, no binding force either at 
law or in equity. On the other hand, an op. ion for which consideration 
has been given is both an ofiPer and also an unilateral contract. The 
only dificrence in the tvo kinds of oflers is that one is revocable, the 
other is not. In cither case when the offer is seasonally accepted a 
new contract, usually bilateral arises, and it is, strictly speaking, this 
convract which is specifically enforced. Failure to recognize this has 
sometimes caused confusion. It is, indeed, abundantly settled that if 
the opiion wf-s given for valid consideration the acceptor may enforce 


1. Gbinsakkal Ghinatbambi Gobinda, W. N. 1122. 

152 I. C. 634 ; A. I. R. 1934 Mad. 703 i 2. Williaton oa Contracts, Sec. 1440. 
67 M. L. J. 635i 40 L. W. 626 i 1934 M. 
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iti and it is not Ilcce^sary that the consideration shall have been given 
exclusively for the option. It is enough if it is one term of contract 
for consideration was given. Thus, an option in a lease or in an- 
other instrumfnt given contemporaneously with a lease, and as part of the 
same transaction, may be speciGcally enforced. Even though no considera- 
tion was given for the option, it is, nevertheless, enforceable if under seal 
in a jurisdiction where seal still retain their common-law significance. The 
enforcement of such an option is no exception to the rule that equity will not 
enforce a contract without consideratiio, for as has been said, it is the con- 
tract created by the acceptance of the option which is enforced, and ic might 
as well be said that no contract which originatedJn an offer and a subsequent 
acceptance could be enforced as to deny enforcement to a contract arising 
from the acceptance of an option. 

It is true that if an attempt has been made to revoke the offer contained 
in an option for which consideration has been given or which is under seal, 
to deny effect to the revocation and treat the offer as irrevocable is equiva- 
lent to a preliminary specific performance, but it is not effected by a decree 
in equity. A court of law as well as a court of equity assumes the irrevoca- 
bility of such offers. An option for which no consideration is given and 
which is not under seal is subject to the same rule if accepted bet ore revo- 
cation or expiration by lapse of time ; for every offer is an option, revocable 
or not, as the case may be, for the time therein stated, or, it no time is stated, 
for reasonable time ; and cases which bold a contract based on an option is 
not specifically enforceable, because the option at the outset lacked mutu- 
ality, are suggesting a test which is not only -intrinsically unreasonable but 

is distructive of the right to enforce any contract based on accepiance ot 
a continuing offer.^ 


50. Gonsldcrotion lor option contract.— It follows that in order 
to support an option contrai t it is not necessary to have distinct and separate 
consideration. As observe 1 by Lord Green, M* R., the covenants in the 
contract including the option clause must be read as part of the consideration 
for the purchase price,* Thus in Huii&n v, Wdilittg,^ the plaintiff took on 
lease, in 1937, a business concern and an option was given to her to purchase 
for a stated sum the house in which the business was being earned on. In 
1914, the plain iff exercised the option to purchase. The defendant pleaded 
want of consideration for the option covenant. The Court repelled tue con- 
tention and decreed specific performance. 

51. Maximum time fixed, but not date, — Specific performance can 
nevertheless be granted though the contract did not fix a dehnttc time for tcie 
exercise of the option while limiting the maximum period. Tne reason is the 
Court can determine with reasonable certainty parties* duties and conditions 


under which performance was due/ 


1, Willitton on Coniratis, 1940 Ed,, See* 
144L 

2. Hutton V, Watliag, (194ft}l All B.R, 803 
at p. 806 : G. A. (1948) Gh. 398: 64 

T.UR. 326. 

3. IHd. 

4. Trotter v. Lewis, 185 Md, 528. 
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52. Damages for breach of option contract. — In an option contract 
it is open to the optionee to contract that, on his failure to exercise the 
option within the time limited, the optioner, despite the lapse of the option, 
would be entitled to the remedies open to him for the breach of the 
covenant. The Supreme Court of Canada, in a recent case, relating to an 
option agreement on petroleum and natural gas in certain lands decreed that 
in such circumstances, the proper measure of damages was not the cost of 
performance to the optionees but the value of the performance to the optioner, 
i. e. to place them in the same position as they would have been in if the 
covenant had been performed.-^ 

53, Re*purchase sub|ecc to conditions,— In a contract for repur* 
chase subject to certain conditions no claim for specific performance can be 
granted unless the conditions are strictly satisfied. Thus in a r-.cent Supreme 
Court case, Skanmugam t'iilai v, Annalakskmi Ammal^^ their Lordships observ- 
ed as follows : 

“It is well settled that, when a person stipulates for a right 
in the nature of a concession or privilege on fulfilment of certain 
conditions, with a proviso that in case of default the stipulation 
should be void, the right cannot be enforced if the conditions 
are not fulfilled according to the terms of the contract. Such 
conditions though relating only to payment of money, are not 
regarded as a penalty and courts of equity will not afford relief 
against a forfeiture for their breach. Thus in Davis v. Thomas^^ 
which was decided on very similar facts, there was a sale of the equity 
of redemption in a certain estate which was followed by a demise of 
the estate to the vendor fora term at a certain rent payable half-yearly. 
That was a collateral agreemeat whereby the vendor stipulated 
that he should have the right to repurchase the premises any time 
within five years at a price slightly in excess of the original price in 
case he ‘regularly paid the rent by 4th June and 26th October*, with 
a proviso that il default were made in the payment of rent within the 
stated periods the agreement was to be void. The vendor failed to 
pay the rent at the periods stated and distresses for it had been levied 
on the premises, but within the five years he applied to repurchase and 
at the same time tendered the arrears of rent then due. The vendee 
having refused to reconvey, a bill was filed claiming specific perfor- 
mance or redemption on the footing that the transaction was a mort- 
gage The bill was dismissed by the Master of the Rools (Sir John 
Leach) and the decision was affirmed on appeal by the Lord Chancel- 
lor ^Lord Brougham). It was held (to quote the head-note) though in 
cases of non-pa) ment of money the Court will relieve against penalty 
or forfeiture, yet when it is not a question of penalty or forfeiture 


1. Collcr u. General Petroleums Ltd., Can- F.C.R. 537: 1950 S.C.J, 1 t (1950) I M. 

ada, (1951) S.C. R. 154 at p. 160 ; Wet- L.J, 683 (F.O.) (Mahajan and Mukhcr- 

heim V. Chicantini Pulp Co., 0911) jea, JJ., contra) , 

A.C. 301 at p. 307. 3. j(l830) 1 Russ. & M. 506 : 39 B, R. 195. 

2. A. I. R. 1950 F.C. 38 at pp. 42, 43; 1949 
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but a privilege is conferred upon payment of money at a stated 
period, the privilege is lost if the money be not paid accordingly. 

•‘The position then, as already pointed out, was that forfeiture 
for non -payment of rent had been incurred in respect of the lease as 
well as^ the agrement both of which had therefore beconie voidable 
at the instance of Rangaswami. Having the option to a£Brm or 
disaffirm the transactions he had elected by giving notice in writing 
of his intention to determine the lease and the lease had accordingly 
determined. By the same notice he had also terminated the agreement 
as he was entitled to do under the terms thereof. Acceptance of 
payments as rents for the subsequent period from the appellant who 
was continuing in possession might result in a renewal' of the tenancy. 
But such renewal, even if one was to be presumed in the circumstan* 
CCS, could not ipso facto or of necessity, revive the appellant*s right 
of repurchase under the agreement which was a distinct transaction.” 

54. Re.sa1e agreement without conditions.— But where in a contract 
of re sale no conditions are imposed, the contract is enforceable as a bindinc 
bilateral contract on the exercise of the option.^ 

55. Re sale, no time 6xed.— Where no time is fixed for the execution 
of the re-sale the law presumes a reasonable time. In view of Secs. 54 and 

1^* ^Transfer of Property Act, the contract of re-sale does not offend the rule 
against perpetuities.^ 


56. Clause of pre-emption. — Where usufructuary mortgage contained 
a clause relating to pre-emption to the effect that if the mortgagors choose 
to sell clay, they should first offer it to the mortgagees at a fixed price, it 
was held that the clause would not come into operation unless the mortgagors 
made up their mind^ to sell clay to others. Again, a decree for specific 
performance after notice of redemption, offering mortgage money, would be 
inequitable and should be refused.^ 


57. Transfer in favour of minor. — A minor though he is incom- 
petent to enter into a valid contract is capable of being a transferee. 

Therefore a completed mortgage or sale in his favour is valid and his riehts 
under the same may be enforced.^ ° 

. . refcrenDe may be made to notes under the heading *‘33. Minors and 

doctrine of mutuality , supra. 


nf authority for holding that the principle 

f mutuality applicable to suits for specific performance of contracts before 
the institution of a suit applies to the parties after the suit has been decreed 


1 . 


3. 

4i 




Sarclar Arjan Sisgh o. Sahu Mahara 
Narain, 1. L. R. (1950) All. 32. 
Rajammal o. Gopalaswami Naidu. A 
I. R. 1951 Mad. 767 at pp. 768.9. 
Fioto 0 , Sheenappa Malli, (1950) 2 M 
X. L 169 at p. 170: 63 h, W. 1002. 
Uliat Rai v, Gouri Shankar. I. L. R 
33 All, 657 ; HI. C. 20 : 8 A. L. J 


670 ; I. L. R. 40 Mad. 308 : 36 I. C. 
971: 31 M. L. J. 570 i 20 M. L. T. 407 i 
1916 M. W. N. 363 (F. B.) ; Narain Dai 
0 , Mat. Dhania, I. L. R. 38 All. 154 : 
35 I, C. 23 : 14 A. L, J, 65 ; ste also 22 
C, W. N. 130 ; I. L. R. 33 Mad. 312 ; 
^ L. R. 38 AH. 62; I. L. R. 30 All. 
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and the money has been dcprsited by the purchasers before he becomes a 
bankrupt.^ 

In Kamal Krishna Kunda Chowdkury v. Chaioorbhuj Dtssa,^ it was urged 
that the plaintiff having become an insolvent* the decree for specific ^pcrf or* 
mance cannot be enforced. Xhere is no doubt that if the plaintiff had 
become a bankrupt before the institution of the suit, he could not have 
enforced the contract. In the above case, however, the bankruptcy took place 
after the suit had been decreed. 

Accordingly specific performance cannot be enforced against a purcha' 
scr’s trustee in bankruptcy without his consent.^ Section 62 of the Presidency 
Towns Insolvency Act upon which also reliance is placed on behalf of the 
appellant runs as follows : 

‘ Where any part of the property of an insolvent oonsists of land of 
any tenure burdened with onerous covenants, of shares or stocks in 
companies of unprofitable contracts, or of any other property that is 
unsaleable, or not readily saleable by reason of its binding the pos- 
sessor thereof to the performance of any onerous act to tbe payment 
of any sum of money, the official assignees may, notwith- 
standing that he may have endeavoured to sell or have taken possession 
of the property, or exercised any act of ownership in relation thereto, 
but subject always to tbe provisions hereinafter contained in that 
behalf, by writing signed by him at any time within twelve months 
after the insolvent has been adjudged insolvent, disclaim the 
property.** 

It was contended that the principle of mutuality should also be 
extended after the decree for specihe performance bad been passed. 
But, in the first place, specific performance may be enforced against the 
trustee in bankruptcy of a vendor. In the present case, as already 

stated, the bankruptcy of the purchaser took place after the suit had 

been decreed, and the money had been deposited by the purchaser. 
There is no authority for holding that the principle of mutuality applic- 
able to suits for specific performance of contiacts before the institution 
of a suit, applies to the parties after the suit has been decreed and 
the money has been deposited by the purchaser before he becomes a 
bankrupt/ 

There is no invariable rule that in cases relating to moveable 
property, damages only should be given. 

Where the judgment- debtor has become an insolvent but that does 
not mean that tbe decree has become entirely infructuous. No doubt, 
it may be that the amount of the money realizable in execution of the 

decree had become reduced, but that is no ground for saying that the 

agreement to assign has become invalid." 


1. Kamal Krishna Kunda Ghowdhury ir. 
Chatoorbhuj Dassa, A. I. R. 1925 Cal. 
324 at r. 327 : 78 1. C. 962. 

2. A. I. R. 1925 Gal. 324. 

3. Fry on Sptdjie Pirformante^ para. 951. 


4. Kamal Krishna Kunda Ghowdhury o. 
Chatoorbhuj Dassa, A. I* R. 1^5 Gal. 
324 at p. 327. 

5. K. S. Krishna Aiyar o. Nynadikkam 
Filial, A. I. R. 1924 Mad. 801 at p. 
801 : 1924 M. W. N. 693. 
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ruptcy, 


59. PlalntifiF committing act of bankruptcy cannot enforce 
contract of sale. — The commission of the act of bankruptcy by the 
plaintiff prevents him from enforcing a contract of sale, either as a pur- 
chaser or vendor. In the former case, because he may not be able to 
pay the money ; in the latter case, because he may not be capable of 
conveying the estate. Similarly, a trustee In bankruptcy is unable to 
, . enforce a contract of the debtor involving onerous covc- 

* V nants unless on the terms of the trustee assuming personal 

re an - liability for such covenants, Performance is enforced 

against a vendor’s trustee in bankruptcy, but not against 
the purchaser’s trustee.^ The bankruptcy or insolvency of a party does 
not alone necessarily result in such an incapacity to perform the con* 
tract as to entitle the other party at once to treat it as broken and to 
claim damages ; the trustees of tlxe bankrupt may disclaitu an onerous 
contract or may perform all that the bankrupt was neglecting to per- 
form at the time when he was bound to perform them and the bank- 
ruptcy having no other effect on the contract than to put the trustee 
in the place of the bankrupt neither rescinding the obligation on either 
side nor imposing new ones, nor anticipating the period of performance 
on either side, if the trustee does all that the bankrupt ought to have 
done, he may recover against the contracting party the damages which 
the bankrupt himself could have recovered if he had performed the 
contract or if he omits to do so and neglects to perform the contract, 
he loses the benefit of the contract and the other party has his remedy 
against the bankrupt’s estates.® Thus in J mnings I'rustBQ v, King,^ the 

defendant agreed to sell certain property to A and 
received some miney as deposit in April, 1951. The 
agreement was to complete the contract by executing the 
sale-deed by the end of November. But a few days 
before the due date the purchaser became a bankrupt 
and gave notice to that effect. Alter the due date (on 3rd December) 
the defendant’s solicitor wrote to the purchaser rescinding the contract 
and forfeiting the deposit. 'I’he trustee of the purchaser contested. 
Harman, J,, gave judgment for the trustee for damages for breach of the 
agreement because the defendant had no right to rescind the contract. 
The law does not require that the trustee in bankruptcy should give 

es.press notice within a reasonable time after the date 
of the bankruptcy of his adoption of the contract. The 
law only requires the trustee io bankruptcy to perform 
the bankrupt’s part of it as and when he should have 
done it himself.* The effect of a company going into 
liquidation while a contract entered iuto by the company before the 


Bankruptcy of 
purchaser, could 
seller rescind 
contract ? 


No express notice 
is necessary by 
trustee in bank* 
ruptcy. 


1. Ha1sbury*8 Laws of England, Vol. 27, p. 
59t see also Gurrimbhoy Sc Go. Ltd. u, 
L.A. Greet, 123 1.G. 250; A. 1. R. 1930 
Cal. 113 1 50 G. L. J. 208 ; I. L. R, 57 

.1 J : 

GaUl70. 

2. Gurrimbhoy Sc Co, Ltd. u, L. A. 
Greet, A, I. R. 1930 Cal. 1 13 at pp. 


121-22 : 123 1,0. 250 ; 50 C, L. J.208* 
I, L, R, 57 Gal, 170 j Gibson v, Carru* 
thers, (1841) 8 M. & W. 321 : 51 R. R, 
713; 11 L, J. Ex. 138 ; 151 E. R. 
1061. 

3. (1952) W. N. 431 at p. 432. 

4. Hid, 
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liquidation is subsisting is the same as when a party to a 
Effect of com- contract becomes bankrupt or insolvent.^ When a party 

H^uiclluotf ^ contract has failed to perform it within a reason* 

* able time, the contract comes to an end and his 

receiver in bankruptcy cannot take advantage of it.^ 


60. Insolvency as a ground for specific performance. — In the 
law of bankruptcy an insolvent debtor’s obligations by way of mere 
contract must be sharply distinguished from his obligations to surrender 
specific property because the legal or equitable ownership is in another. 
If under the facts of the case apart from the defendant’s insolvency 
equity regards the plaintiff as having an interest in the property in 
question, specific enforcement of the obligation to transfer to him that 
interest should be granted, and if the defendant becomes bankrupt, the 
Court of Bankruptcy should recognize the plaintiff’s interest in the 
property. Whatever the character of specific personal property however 
readily purchasable for a money equivalent to the distinction is always 
vital in bankruptcy between a right to the return of specific property from 
the bankrupt estate and a claim for its money value. Therefore, 
bankruptcy courts since they have equity powers, always give the 
property itself to the claimant of personal property of any kina, if he 
has an equitable property righ', and do not relegate him to a claim for 
damages. 

But if a bankrupt has contracted to sell ordinary goods and still 
retains title and possession, they are assets of the estate and if he has 
been paid in advance before the bankruptcy and has subsequently 
delivered the goods within four months prior to the presentation of the 
bankruptcy petition in England and in India, it would be a perform- 
ance if he had delivered the goods ‘*with a view” to prefer, and in 
America, it is a preference, it being immaterial in that law with what 
motive or view he delivered. For a court to decree specific performance 
of such a contract because of insolvency, would in America, be absolutely 
in violation of the bankruptcy statute.^ 

61. Partition. — There is nothing in Hindu law which prevents 
parties from making private partition orally in respect of < the immove- 
able property provided possession changes. If two brothers owning 
immoveable properties decide to partition the same, it is open to them 
without executing any deed to agree between themselves what share 
each of them would get and then to make over possession in accordance 
with those terms but there can be no partition of any immoveable 
property without change of posression. The only other method for 
partitioning the immoveable properties is to execute a registered deed.^ 

A minor son is entitled to show that the agreement to partition made 
between his father and his father’s brother should not be enforced against 
him because it is not fair to him.^ 


1. Currimbhoy & Go. Ltd. v, L. A. 
Greet, A. I. R. 1930 Gal. llSatpp. 
121-22 : 123 I. C. 250 i 50 C.L.J. 208 i 
I. L. R. 57 Cal. 127. 

2. Ibid. 

3. WillistoQ on Contracts, 1940 Ed.t Sec. 


1420 . 

4. Kiahan Lai o. Lachmi Ghand, A. I. R. 
1937 All. 456 at p. 460 : 1937 A. L. J. 
729. 

5. Ibid. 



241 


[S. 10— Syn. No, 64] OASES IN WHICH SPECIFIC PERFORMANCE, ETC. 


62 . Partition deed, partly acted upon —A jortiori. where there is 
no question of unfairness in a pariition deed execut'd between tlie panieji and 
it is not given effect to after acting upon it partly the proper remedy of the 
aggrieved party is to sue fer srcciho performance of the partiii n deed but 
not asking to be put back in the original position.^ 


63. Sale, contract of —If parties enter into an agreemen . for sale and 
the vendor makes certain representation as to his title, the c nveyance which 
follows must he in conformity with the terms of the agreement. If that is so, 
a court decreeing specific performance of an agreement to sell is hound to* 
put the parties in the same situation in which they were on the date of ihc 
agreement. The recitals of representation in the sale deed must affect the 
spirit of the agreement.* If a proper title by advcr<^c possession is made out 
it would fulfil the vcndor*s obligaiion to make out a marketable title. 

The ordinary rule governing vendors and purchasers is that the payment 
of the consideration is to be simultaneous with and at the time when the 
conveyance is executed by the vendor.® In any particular case, however, the 
parties may agree to deviate from the ordinary rule. Unless, therefore, there 
be any special contract the parties arc to follow the normal rule governintr 
vendors and purchasers. Now, whether the failure on the part of the plain’* 
tiff to actually tender the amount of the con.sidcration bars a suit for specific 
performance. There is no question that there had been an express repudiation 
of the contract by the defendant as conveyed in the solicitor’s letter dated 
!8th December, 1942. Was it necessary for the plaintiff after such clear 
repudiation to tender the amount of the consideration ? Such a tender would 
be a useless formality when the defendant repudiates the contract itself. 


Non ‘performance of some of the terms o’’ the contract on part of the 
plaintiff in a suit for specific performance is excused when that has resulted 
from the default of the vendor-defendant.* “Reference noay, however, be 
made to the principle enunciated by Wigram, V. G , in Hu-tfer v. Daniel,^ 
with approval by the Judicial iGoramittee in Chelikanti Venkata Rajanim Garu 
v. Venkata Suhadeayamma.^'^ “The practice of the courts i.s not to require a 
party to make a formal tender where from the facts stated in the bill or fr jm 
the evidence it appears that the tender would have been a m(re form and that 
the party to whom it was made would have refused to accept tbe 
money. 


64, Tha meaning of term ^'marketable title” explained —‘ Market- 
able title” is one which could be enforced on an unwilling purchaser under 
a contract for sale made without any special conditions at all times and umirr 


1* Bhawani Koonwar d. Thakoor Das, 2 
Agra 277 ; Nukchand Chand v. Hunoo 
man, (1868) 10 W. R> 69 : Viraiami v. 
Ramswamia I. L, R. S Mad. 87 at p. 
91 (agraement to enforce right of pre* 
‘mptioii, after partitio * 1 ) , 

*'"'”*"af 0 . Ram Cbanora, A. 1 . 1 A. 

^ejb^sen v,* Smith, {1882) 22 Gh. 
alto Tratap Ohandto, »• 



Kali Gharan, A. I. R. 1952 Cal. 32 at 
pp. 33-34. 

4. Hotham v. East India Go., (1787) 1 
T. R. 638 : Manik Chandra o. Abhoy 
Gharan, A 1. R. 19(7 Cal. 28$ ; Par- 
ian ta Kumiir Sur v. International 
Contractors Ltd., A. I. R. 1955 Gal. 
101 at pp. 103-4 : 59 O. W, N. 675. 

5. (1845) 4 Hare 420 at p. 433 referrel 

to. 

6. A. I. R, 1923 F. G. 26 at p. 28. 
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all circumstances. Where the rectitude of the title depends upon facts which 
are certainly capable of being disputed, a court of equity will not enforce the 
contract of sale. This is all the more so when questions of fact depend en- 
tirely on matters within the knowledge of third party and the only proof is 

their oral statements which bind no one except themselves,^ The cflfcct of a 
stipulation by a vendor to make out a marketable title *‘to the satisfaction of 
the purchaser’s attorney*’ is that it is incumbent on him to establish cither 
that the solicitors approved of the title or that there was such a title tendered 
as made it unreasonable not to approve of it. The term docs not give the 
solicitor arbitrary and absolute power to reject a title, however good it may 
be He is the sole judge provided he acts “reasonably and hona fide'\ For 
determining if he acted reasonably, the Court has to examine the title tendered 
to the solicitor, to consider whether it was such as would induce the Court to 
hold that its rejection was reasonable or unreasonable. On the one hand, the 
Court cannot lightly disregard the judgment of a solicitor on the questioii, 
but on the other hand the purchaser is not entitled to maintain that his soli- 
citor’s judgment is the last word on the subject.^ The vendor can enforce 
spccitic pcrfurmance of a contract to sell even though he is not in possession 
of sale deed, provided he is able to prove the terms of his agreement.® 

65. EngHah law — “Toe vendor is not at liberty to require the purcha- 
ser to assume as the root of his title that which documents within his posses- 
sion show not to be the fact, even though those documents may show a 
perfectly good title on another ground.” Specific performance will not be 
accrced even when such representation may be due to an innocent 

oversight,^ 

66. American law.— ^As regards granting of specific performance of 
ccntracis to buy and sell, Williston on Contracts (Art. 1419) says : 

“A contract to convey land is always specifically enforceable by 
the purchaser whatever may be the form of contract, whether an 
ordinary contract to purchase, or an agreement to exchange 
lands, to reconvey on the mortgagor finding a purchaser, to partition 
land held in common, or to make conveyance by way of comprombe. 

. . . Contracts to sell ships, to transfer documents of any 
kii d, as well as the intangible right of the owner of a stock 
exchange or annuity [sw Sec. 13, Ulus, (if), S. P. Act] are also speci- 
fically enforced.” 

67. Agreement by two or more, one Incompetent. — Where vhree 
persons agree to .^ell certain property belonging to them as tenants-in- 
commen and one of them is incompetent to enter into the agreement, 
there is no impediment in the purchaser having sfcciBc performance as 
against the two who are competent.® But it is different where the 


1 . 


2 . 


3 . 


I. N. DuBgan^o. Talyar Khan, A. I« R. 
1938 Botn. 77 at pp. 78, 81 i 173 I, C. 

714 : 39 Bom. L. R. 1166. 

Krisharji Gopinatha o. Ram Chandra, 
A. T. R. 1932 Bom. 51 at pp. 52, 53 ! 
135 I. G. 417 : 33 Bom. L. R. 1377. 
Piwan Singh ». Gurbachan Singh, 
A. I. R. 1932 Lah. 276 at p. 277 i 197 


I. C. 41 : S3 P. L. R. 227. 

4, Pollork on Contracts, 1951 E'*., p. 4H ; 
Broad v. Munton, (1879> 12 Ch. D. 131 
at p. 149; Sottingham Brick Co. o. 
Butler, (1886)516 Q. B. D. 778 ; 53 
L. T. Q B. 280. 

5. Abdul Kartm o. Gladys Murial, 54 G. 
W. N. 770 at pp. 776-77 (P. G.). 
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executant is the owner of “protected property*’. In Raja Bahadur Singh v. 
^om Stimtroft Afisra,* the Court had to consider whether a High Court will be 
justi^ed in granting speciBc performance of the contract of sale to the plain- 
tiff knowing fully well that the plaintiff u under a statutory disability to 
execute the sale-deed, where it is not open to a “protected” land without the 
permission of the Sub-divisional Officer. Admittedly within the period 
allowed by the Sub-divisional Officer no sale deed was executed by the pro- 
prietor in favour of the appellant. She utilized the opportunity which the 
permission had given to her to transfer the property to some other persons. 
It is obvious that she was not acting in a straightforward manner so far as 
the appellant is concerned. 

In Enayat UUah v, Khalil Ullah Khan^ it was laid down by Iqbal 
Ahmad, ]., that t 

“The sale-deed executed by a court in pursuance of a decree for 
specific performance is a transfer, by the Court on behalf of the 
judgmcnt*debtor and it is the title of the judgment-debtor to the 
property that is transferred by the sale -deed executed by the Court. If 
the judgment^debtor is precluded from transferring his property by 
some statutory provision, the Court cannot, in violation of that provi- 
sion, execute a sale-deed of the property. Clause (3) of Sec. 7, 
Encumbered Estates Act, provides that until the happening of certain 
contingencies the landlord shall not be competent, without the sanc- 
tion of the Collector, to make any exchange or gift of or to sell, 
mortgage or lease his proprietary rights in land. . . As the Court 

was asked to execute the sale>deed on behalf of the judgment-debtors, 
the Court could not ignore the statutory pr ^vision just referred to and 
could not execute the sale-deed without the sanction of the Collector. 
We consider that it is not for the Court to apply for the sanction of 
the Collector.” 

This was a case under the U. P. Encumbered Estates Act but, no doubt, the 
pifnciple which ;it has laid down is applicable to cases under the U. P. 
Regulation of Agricultural Credit Act also. Reference may be made to an- 
other case of the Allahabad High Court on this point, viz, SH Narain Dubs v. 
Jtmg Bahadur? In this case it was remarked by Verma, G. J , in delivering 
the judgment of the Bench that the execution of a deed of sale by the G /urt 
in the enforcement of a decree for specific peiformance is a transfer on 
behalf of the party and not by the Court and that such a transter is a volun- 
tary transfer within the meaning of Sec. 12 of the Act. It was further laid 
down by the learned Judges composing that Bench that the intention of the 
Legislature beirg to prevent a transfer of certain classes of land it was the 
duty of the courts to give effect to that intention.* 

68. Agreement to sell, what right fit confers.— It may be noted 
that an agreement to sell gives a personal right to the obligee against 
the obligor or his assignee *witfa notice, to compel the latter by a suit, to 
specifically perform his contract ; but the obligee has no direct right over the 
land.^ 


1. A. I. R. 1950 All. 692. 

2. 1938 A. L. J. 569 : A. I. R. 1938 All« 
432. 

3. 1947 A. L. J. 196 : A. X. R. 1947 All. 
431. 

4 . Raj Bahadur Siiif|;h o. Ram Sumiran 
Miira, A. 1. R. 1950 All. 692 at pp. 
692-98 i m also Unayat Ullab o. Khalil 
Ullah Khan, A. I. R. 1938 All. 432 


at p. 434 : 1938 A. L. J. 369 (decree 
docs not transfer title); Sri Narain 
Dubeo. Jang Bahadur, A. I. R. 194>7 
All. 431 at p. 433 s 1947 A. L. J. 
196. 

5. Peer v. Mahomed, I. L. R, 29 Bom. 
234 at p. 238 ; Fateh e. Narsing, (1912) 
J6 I. G. 988 at pp. 989-90 [Sec, 27 (3) 
considered]. 


244 


SPECIFIC RELIEF ACT, 1^63 [S. lO— Syn. Ko. 61 *] 


69, Suit to enforce an agreement — InDhap^i v Dalia,^ there was a 
contract between the parties inasmuch as the plaintiff gave to the defendants 
one- half I 1 the fishery rights in the tank on the condiii n that they would 
p^iy him half the theka money. The allegations made in the plaint show that 
ihc delendants had already worked out tne theka in respect of their share of 
it. All that retnairied to be d( ne wa« to pa / the prc>portionatc theka money 
to tl e plaintifi. In such circumstances no suit for specihe performance of 
con ract could be filed ; only a suit to enforce the agreement so far as it 
related to the payment of the proportionate theka money could be. and has 
been fihd. A tuii for the recovery of la specified sum under a contract cannot 
be said to be a suit of the nature where pecuniary c impensation would not 
all Old adequate relief. 

70. False plea of payment. — In Kommisetti Venkata uhbayya v , K^atanv- 
s(tti Venkateswarlu,^ the plainiifif filed a suit for specific performance of an 
agrcea.cnt ot himself and the 2no defendant on 24 tb April, 1960, agreeing to 
jcJl a house site in Kavali. He paid Rs. 50 on the date of the execution of 
the agreement and he averred that he paid a further sum of Rs. 1,500 on 
14th October, 1960, receiving which the defendants put him in possession of 
the sun site He said that be was ready and willing to perform his part of 
ihc contract and called upon the defendants by a notice, dated 10th October, 
tu execute a sale deed after lectiving Rs. 272 the balance of the purchase- 
n-Liiey. Ihe statement that he had already paid Rs, 1,500 was found to be 
not true by buih the courts. 


lie Lower Appellate Court refused to exercise the discretion in favour 
of the pUiiitifi who had set up false plea of paymeot of a major portion of 
pijit ha; c money. It wa< held that the plaintiff was not only disentitled to 
the ciscrciion Jiy relief c n the ground mat he had set up a false plea but also 
on tfe giound that that discloses that he v/as not ready and willing tj per- 
form his part of the contract. 

7l. Instances where specific performance is allowed. — In 
the t olio wing cases it has been htl i that specific performance could be 
decreed^ : 


(1) Specific performance may be decreed notwithstanding difficulty in 
tlic value ot coal and nuncrals on the land.^ 

{2) Ordinarily, non-payment of the full purcliise-mjncy is not a ground 
for denying the plaintitt's claim lor specific perioral mce of a contract ot 
^ale, In Jamsfied KhvUaram v. 'Burjorj^ Dhunjibhaxy^ Viscount Haldane 
obsci vtd ai page : 

*^p 7 iTna jade equity treats tlie -importance of such time-limits as 
being iuuoruinaic lu the main purpose of the parties and it will 
ciijuy specific per ormance notwithstanding mat from ttie point 
v.ew ot a court ul law the contract has not been literally 
peiloimed by the plaintitl as regards the time limit specibed. * 

Ic itie same ellcct are the observations of Lord Cairns in TMey v. 
ThttnaV 1 

**A court of equity will indeed relieve against and enforce 
specific performance notwitlistandtug a failure to keep the dates 


1. A. I.R. 1970 All. 206 at p. 208 

2. (1971) 1 Aq h. W. B, 125 at pi>. 125 , 
127 : A. I. R. 1971 A. P*279. 

3. See Banerji, App. pp. 43, 44* 


4. BirmiDghazn Coal Go. n, Bularam, 
I, L, R. 5 Cal. 932 at p. 937 (P. C.). 

5. 43 I. A* 26. 

6. (1868)S*Cli. A. 61. 
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assigned by tbe contract either for compi^tion or for the steps 
towards completion, if it can do justice between the parties 
and It as Turner,^ L* J., said in Roberts v. Berry^ there is nothing 
in the express stipulation between the parties, the nature of 
the property, or the surrounding circumstances, which would 
make it inequitable to interfere with and modify the legal 
right.*’ ^ 

Applying the above principles to the agreement as found by the Lower 
Appellate Court, it must be held that time was not of the essence of 
tte contract. But there is another insuperable difficulty in the plain- 
tiff’s way. As was pointed out by Lord Blanesburgh in Ardeshir H, 
Mama v. Flora Sflssoow,^ the plaintiff in a suit for specific performance 

had — 

“to allege and if the fact was traversed, he was required to prove 
a continuous readiness and willingness, from the date of the con- 
tract to the time of the hearing, to perform the contract on his 
part.” 

It was also observed in that case that — 

* although so far as the Act is concerned, there is no express state- 
ment that the averment of readiness and willingness is in an Indian 
suit for specific performance as necessary as it always was in 
England iSec. 24 (6) is the nearest], it seems invariably to have 
been recognized and, on principles their Lordships think rightly, 

that the Indian and the English requirements in this matter are the 
same.” 

In the pre^sent case, the plaint did not allege any willingness to abide by the 
contract, in fact the terms set out arc to some extent different from the con- 
tract as proved,® 

(3) Specific performance will be decreed notwithstanding execution of 
a formal document if the vendor gets at it and fraudulently suppresses it and 

prevents registration . The decree must direct the execution ol a fresh docu- 
ment and to get it reghtered/ 

/ ^e^^cment to make a dedication, i. c. to make a gift of property 

(shop) to dnarmshala can be specifically enforced.® 

^ (5) An agreement to exchange lands can be enforced specifically. Wli-re 
a piece of land yias fold in consideration of receiving in exchange another 
piece of land, which was n .t given, it was held that the seller’s remedv was 
not by a suit to get back the land sold, but by a suit for damages 
for the breach of the contract, by a suit for specific performance of the con- 
tract or so much of it as was left unperformed,® 


1 . 

2 . 

3 . 




(1853) 3 D. M. & G. 284 at p. 299. 

55 I. A. 360. 

Smt. Parul Bala Ghosh o. Saroj Kumai 
Goiaswmi, A. I. R. 1948 Cal. 147 at d 
148. 

Ruhumutoollali o. Shtiriutoollah. (186£ 
10 W. R. SJ (P. R. ) j Toolsce o, hCaha' 
dto, (1868) 10 W. R. 483 ; Irabbooran 
a.^biiisoa. 11 W, R, 396; Tripura 
ff.^ussl6k, (187>} 15 W. R. 189; Foote! 
Oi Leclambar (I8?l) 16 W. R, 26 
jP, O.) ; Banerji, p. 43 ; Chiuna Kris 
blia Rcddi o# l^raswami Reddif 1, 1$, 


R. 20 Mad. 19 at p. 20 (Nynakka. 
Routhen o. Naina Md Naina, 5 M. H. 
G. R. 123 foil; Venkatyswami p, Kris- 
bnaayya, I. L. R. 16 Mad. 341 dist.) 
in which the document was with the 
plaintiff. 

5, Shiv Dial o. Hira NanJ, 100 P. R. 

1 890. 

0 . Government, 3 Agra 
3W j Bashes har Natli u K. S- 
Mian Feroze Shah I R 1935 peeh. 
12 at p. 14. 


Specific relief act, 1963 [S. lO— Syn. No. 72 ] 




In Tatayya v. Pitchayya} the purchaser of the property under an agree- 
ment of sale agreed to discharge a mortgage existing on the property. He 
deposited the amount into Court under Sec. 83, Transfer of Property Act, 
In these proceedings there was a compromise whereby the vendee was to 
pay the mortgagor Rs. 400 and to convey part of the property to the 
mortgagee in discharge of the mortgage debt. It was held that the 
mortgagee was entitled to specific performance of the contract to 

convey. 

72, Subject-matter acquired . — Nohinehandra Sah Pratnanik v. Smt, 
Krishna Baroni^ was a suit for damages for breach of an agreement of sale. 
Since the plaintiff claimed damages to start with and his cause of action had 
arisen prior to the acquisition proceedings, he was permitted to sue. The 
case here is entirely difFercnt. The plaintiff in the present suit has elected 
to sue for specific performance and even when he knew that^ the claim for 
specific periormance had become impossible, he has persisted in that course. 
The case in Nohinohandra Sah Pramanik v. SmU Krishna Barons^ docs not, 
therefore, help the appellants. 

After Lord Cairns’ Act, the courts of equity could award damages addi- 
tional to or alternative to specific performance. But this exercise of p 3 wcr 
was limited by certain wcll settled considerations. In Ard^shir H. Mawa v. 
Flora Sassoon their Lordships have given the history of the development 
of this branch of law in England and stated the considerations in these 

words l 


“In a series of decisions it was consistently held that just as itt 
power to give damages additional was to be , exercised in a suit wl ich 
the Court had granted specific performance, so the power to give 
damages as an aUernative to specific periormance did not extend to 
a case in which the plaintiff had debarred himself from claiming 
that form of relief, nor to a case in which that relief had become 

impossible.” 


The case of Ar deshir H, Mama /. Flora Sassoon^ fell within the first 
category of cases described above under the alternative relief of damages. 
This case falls within the second part where the relief of specific performance 
has become impossible. 


To a case of this type the observations of their Lordships in Ardeshif 
H* Mama v. Flora Sassoon^ apply with even greater force. The plaintiff^ 
elected to pursue the remedy of specific performance even though he knew 
that if not impossible at the time (the acquisition proceedings might have 
been abandoned;, it could at any moment become impossible. Twelve 
years have now elapsed and having lost the claim for specific performance 
the plaintiff seeks the alternative relief. On a dismissal of such a suit, 
the plaintiff’s right in respect of the contract must be .deemed to be at 
an end and there was no reservation of any right as if, to proceed 
for damages. And this is what it would amount to were the plaintiffs 
(appellants} allowed to amend the pleadings at this late stage. The Court 
ot Equity refused specific performance not only for fraud but also for 
trickiness for he who comes into equity must come with clean bands. 


1, I, L. R. 13 Mad. 316 at p. 318. 

2, 15 U. W. N. 420 s I. L. R. 38 Cal, 458 : 
9 I. C. 525. 

3, Ibid. 


4. A. I. R. 1928 P. G. 208 : 55 I. A. 360 1 
111 I. C.413<P.G.). 

5. Ibid, 

6. Ibid, 



[S. 10— Syn. No. 75] CASES IN WHICH SPECIFIC PERFORMANCE, ETC. 


247 


Damages also should not be granted in cases where the Court of Equitv 
would not have granted speciBc performance.^ ^ ^ 


73. Sale of reversion - As regards the granting of relief by way of 
specific performance^ in case of sales of reversions, the law in India ^was 
different from what it used to be prior to the Act 31 Vic 4 (the Sale of 
Kevepions Act). The law in England then was that inadequacy of consi- 
deration was a sufficient ground to refuse specific performance although there 
was no question of fraud or oppression involved. After the said Act inade- 
quacy of consideration is not ground for lefusing specific performance of 
reversionary interests.^ 


^«voke will,— Where a contract is not simply to make a 
specified devise or bequest, but not to revoke a specific will already drawn, 
as where the parties agree upon mutual wills, the contract will in effect be 

enforced specifically by denying validity to any attempt made to revoke the 
will by later testamentary acts.^ 

75, Mortgage, contract to. — A promise to advance money in loan 

Promise to borrow sustain a suit for specific performance. The Con- 
or advance money proposition that a promise to borrow money is not 

cannot be enforced, susceptible of specific performance is equally not open 

to any doubt. Nor will equity specifically enforce 
contracts to lend or borrow money, except under extraordinary circum- 
stances. In Columbus Club v. Simons,^ the plaintiff, in reliance upon he 
defendant’s agreement to loan money, brought up property, made contracts 
for the construction of a building, and executed a note and mortgage to 
defendant. Specific performance was granted in those circumstances. 
In the absence of such circumstances, the real question is as to mutuality 
of performance. If the lender is required to advance the money, can the 

Court assure him that he will get back his money years hence when it 
is due.® 


As a broad proposition it may be accepted at once that it is settled 
in the law of England that a promise to advance money in loan can- 
not sustain a suit for specific performance. The converse proposition 
that a promise to borrow money is not susceptible of specific performance is 
equally not open to any doubt? But in the events which have happened 
that proposition has no bearing on the determination of this case. In the first 
place a promise t) execute a mortgage of immoveable property in lieu of 
consideration advanced is a promise to transfer title in such property. 
Section 58 (a) of the Transfer of Property Act, 1882, defines a mortgage as 
follows : ® 


“A mortgage is the transfer of an interest in specific immoveable 
property for the purpose of securing the payment of! money advanced 
or to be advanced by way of loan an existing or future debt or the 
performance of an agreement which may give rise to a pecuniary 
liability.” ^ 


1. Set Lavery a. PunellB (1888) 39 Cb, D. 
508atpp. 518-19*57 L. J. Ch. 570 1 
58 L. T. 846 : 37 W. R. 163 $ Moham- 
mad Abdul Jabbar v, Lalmia, A, I, R. 
1947 Nag. 254 at pp. 255-56 : I. L. R. 

. (1947) Nag. 328. 

2 ^ GItabai o, Balaji Kcahav, I. L. R. 17 
Boss. 232 at p. 234. 

Fry onf^n/k Per/ormarue, pp. 217-18; 
Pollock on Confroefr, 1951 Ed., pp. 498- 
99. 


4, Williitoa on Contraeis, Art. 1421 ; Fra- 
zier 0 . Patterson, 243 111. 80 : 90 N. E. 

O 1 

5. liobkl. 48. 

6, Pound , Progress of the (1920) 

33 Harv L. Rev. 432 j Kunbitti o. 
Joseph, 4 D. L. R. (Coch.) 217. 

7. See South African Territoriei o, Wall- 

ington, (1898) A.C. 309 i 67 L. J. Q. B. 
470 t 78 L. T. 426 s 14 T. L. R. 298: 
46 W. R. 545. 
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Tlie reason of the lule of law ennunciated in the case of the South AffiC^H 
TenitorUi Lid. v. WalHngtov' is that damages furnish adequate relief 
in relation to a contract of loan. This was recognized by the Indian Legis- 
lature in the third illustration of Sec. 21 of the Specific Relief Act, 
1877. In the explanation to Sec. 12 (old) of the same Act. however, we find 

the following provision : 

“Unless and until the contrary ;s proved the Court shall presume 
that the breach of a contract to transfer immoveable property can- 
not be adequately relieved by compensation in money, and that the 
breach of a contract to transfer moveable property can be thus 

relieved.’' 

The nature of a mortgage transaction being what it is given in the 
definition quoted above it follows from what has been stated that specific 
performance of a contract to transfer immoveable property by way of 
a mortgage may be granted under Cl, (t?) of Sec. 12 of the Specific 
Relief Act, 1877. In the circumstance of this ca^c it is abundantly clear 
and indeed it was not disputed that a relief by way of damages will not 
be an adequate relief. A simple money decree in favour of the plain- 
tiff's will bring no fruits to them for the reason that almost the whole 
of the sale-proceeds will be distributed amongst the secured creditors and 
nothing will be left to fall to ihe share of the plaintiffs as such decree- 

holders.^ 

A claim for specific performance can only be granted or refused. If 
it is granted, that must be performed, which is promised, not something less 
or soroeihing more but the thing itself- You cannot ^have a partial grant 
of specific performance. Consequently if» since the time when the agree- 
ment was made, the party claiming specific performance of that agre^ 
ment has received in part the benefits provided for by that agreement, it 
would make it impossible in fairness to the other side to decree fully specific 
performance of the agreement. In such a case specific performance will 

be refused.® 


When the defendant, on pressure put by the plaintiff to repay the 
amount due to him under promissory notes or to furnish security by way 
of mortgage, handed over the title-deeds of certain properties and also wrote 
that if the amount was not paid without much delay, he would execute a 
mortgage-deed on stamp paper and the defendant failed to pay the amount, 
it was held that the plaintiff was entitled to a decree for specific perform- 
ance of the contract to grant the mortgage of the properties.^ The Bombay 
High Court, however, is of opinion that in India a mere agreement to 
mortgage cannot create any interest in the mortgaged property in favour 
of the party to whom the property is agreed to be mortgaged, nor does it 
create any charge. An agreement to mortgage gnes rise only to a per- 
sonal obligation which docs not constitute either a charge or a mortgage, 
nor is an agreement to mortgage capable generally ot specific perform^ 

ance.® 


1. ( ’893) A. G. 309 : 67 L. J. Q.. B. 470 : 
78 L. T. 426 : 14 T. L. R. 298 : 46 W. 
R. 545. 

2. Hakmi Chand v. Pioneer Mills Ltd., 
A. I. R. 1927 Oudh 55 at pp. 57-58 : 
1 L. R. 2 Luck. 299 ; Satyanarayana- 
murti 0 . Venkata Pitchaih, A. I. R. 
1916 Mad. 56 at p. 57 (I* L. R. 36 
Mad. 426 considered). 


3- Appu V, N. V. Sivaramalcriahna Ayyar. 
A. 1. R. 1935 Mad. 560 at p. 562 : 1935 
M. W. N. 834. 

4. Ibid, 

5. Waman Mahadeo v, Janardhan Bal- 
want, A.I.R. 1938 Bom. 357 at p. 858: 
177 1. G. 467 : 40 Bom. L. R. 545 ; sa 
Rani Bai o Khimji Hirji, A. 1. K. 
1950 Kut. 86 at p. 86. 
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76. Suit for recovery of money left with morteaeee.^The 
principle that no suit to specifically enforce a contract to lend money is main- 
tainable does not apply to the case of a usufructuary morteage in which 
a portion of the consideration is left with the mortgagee to pay off the 
creditors of the mortgagor and on failure of the mortgagee so to do the 
mortgagor sues to recover the amount held in trust for him. Nor is the 
tailure of the mortgagee to obtain possession through no fault of the mort- 
gagor any defence to the action.* 


Xhe earliest case in which the question was raised was that of Ganesha 
V, Dyala,^ and in that case the learned Judges were clearly of opinion that 
a suit for money due under an award was not, as such, excluded from 
the cognizance of a Court of Small Causes. In the next case, Simson v 
McMaster,^ the provision of both Arts. 15 and 24 of Sch. 2 of the Provincial 
Small Causes Courts Act were considered and it was held that neither of 
those articles excluded a suit for money payable under an award from the 
cognizance of Small Causes Court and that the suit was cognizable by such 

\ Hajam v. Oli Mohammad Mea,^ a B^nch of 

the High Court of Calcutta took the same view and referred to the case of 
Simson v. McMaster^^ and also to an earlier case in the Calcutta Court namrli. 
Bkajakari Saka Banikya v. Behari Lill Basak.^ * ^ 


D Calcutta case of Kunj Behari 

Burdhan v. Gosta Behan BurdkanJ In that case the award disposed of certain 

immoveable properties and also gave directions for payment of sums of 
money by one of the parties to the other. One of the parties sued for money 
due to him under the award and objection was taken that the award could 
not be enforced piecemeal. Objection was also taken that the Small Causes 
w ? jurisdiction. The cases of Simson v. Me Master,^ Sukar HMam 
V. 01% Mohammad Mea^ and Bkajakari Saha Banikya v, Behari Lull Basak 
were considered but the Bench came to the conclusion that a suit lo enforce 
an award is in essence a suit for specific performance of a contract and is 
therefore, barred by Art, 15 from the cognizance of a Court of Small Causes’ 
The answer to this view has been suggested in the order of reference. The 

payment of money is not regarded as specific relief under the Specific Relief 

Act, Vide the provisions of Secs, 21 (a) and 12 (old) of that Act, the relief pro- 
vided in that Act being relief tn that is the performance of a specific 

act or the delivery of particular articles, and not the payment of money, unless 
of course the contract is for the delivery of particular coins 


, Kannm. The contract was really and substantially not for lend* 

ing money but for a tenure in land the fact that one of the incidents of the 
tenure » that the kanom tenant advances money to the jenmi and that there 
are stipulations for the return of the sum or such portion of it as is left after 
settling of arrears of rent at the termination of the tenure, is not sufficient 
the contract one of borrowing or lending. By Sec. 12 (c) [new Sec 10 
(fr)j. Specific Relief Act, the Court may enforce specific relief if the act 

agreed to be done is such that pecuniary relief would not afford adequate 


** Singh p. Jagat Siogh, A. I. R. 

1933 Lah. 1 at pp. 2, 3 : HO I. G, 495 ; 

1. 33 P.L.R. 1085. 

2. 0877) 57 P*R, 1877. 

3. .I.L,R. 13 Mad. 344. 

4. 0914) 25 1, a 926. 

13 Mad. 344. 

l¥L.R. 33 Gal. 891 ; 4 G. L, J. 162, 

$.E«Act~32 


7. 

8 . 
9. 

10 . 

11 . 


(1918) 27 G. L. J. 486 ; 42 1. G. 590, 
l.L.R. 13 Mad. 344. 

(1914) 25 I, C. 826. 

l.L.R. 33 Cal. 881 ; 4 G.L.J. 162. 

*?aung Aung Ba, A. I. R. 
1926 Rang. 198 at p- 199 ; I. L, R. 4 
Rang. 227. 
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relief and ihe explanation says that a breach of contract to transfer im- 
moveable properly shall be presumed to be one not capable of adequate relief 
by compensation in money. To those conversant with the system of property 
holding in Malabar, including in the expression the whole of the Malayalam 
speaking country, it would certainly come as a startling surprise to learn 
that a bargain for a kanom was one for money and not for land.* 


In proper cases a decree for specific performance of an agreement to 
grant kanom can be passed. The principle that no decree can be made for 
the specific performance of a contract to advance or take a loan will not 
apply to such a case. While the tenant’s (defendant’s) possession by itself, 
though coupled with an agreement to renew, would not be complete defence 
to a suit for possession by a person in the position of the plaintiff in the 
circumstances, yet as was pointed out by one of the learned Judges in the 
Full Bench case in K, Veerareddi v. K, Papireddi,^ where the right of the 
defendant to enforce specific performance of the agreement in his favour 
had not become barred by limitation it would be open to him to apply to 
the Court to have the suit for ejectment stayed and in the meantime he could 
file in his turn a suit for specific performance of the agreement and after 
having got a duly registered document he could file the same in the first 
suit and thus completely sustain the plea that the plaintiff is not entitled to 
the relief asked. This view has been approved by their Lordships of the 
Privy Council in Arif v. Jadunatk Majumdar,^ 


73. Lease. - An agreement to lease which does not create a present 
demise is not required to be in writing or registered, and can be oral. Such 
an oral agreement can be specifically enforced under this section. Section 
35-.\ (new) which applies to a contract in writing does not operate as a bar 
to a claim for specific performance of the oral agreement.^ An agreement to 
grant a permanent lease ^‘hereafter” cannot be said to be vague and uncertain; 

the word ‘‘hereafter” only means after the date of 
‘•Hereafter” ia lease. the contract. In such a case the plaintiff would be 

entitled to specific peiformance of the agreement to 
lease; even the granting of time to the defendant to exclude the deed would 
not amount to giving up of his rights.® Specific performance of a contract of 
lease may be decreed though the lease was intended to enable the lessor to 
obtain money fjr comm' ncing legal proceedings against the then tenant of 
the subject-matter of the lease.® 


79. Lease and specific performance. — In order that a lease in res- 
pect of the property demised be effective and operative, it is not necessary that 
delivery of possession be. given in praesenti. Under Sec. 105 of the Transfer 
of Property Act, delivery of possesion is not a condition precedent. Where, 
therefore, a lessee obtains an interest in the land by mean.s of a lease, he is 
entitled to sue for posse.'^sion, if the possession is not delivered to him under 
the lease. In such a case a suit for possession is the proper relief. This 


1. Thlruthiyil Uniari Kutti y. Narayana 
Ghettiar, A. I. R. 1929 Mad. 777 at 
pp. 777' 78. 

2. I. L. R. 29 Mad. 336 : 16 M. h. \ 395 
(F. B.). 

3. A. I. R. 1931 P. C. 79 : 131 I. G. 762 : 
38 I. A. 91 : I.L.R. 58 Gak 1235; Valiya 

i 

Kalyani v. Krishnan Nambiar, A, I. R. 
1932 Mad. 305 at p. 307 : 1932 M.W.N. 


193 { (1929) M.W.N. 686 foil,). 

4. Gokul Chandra v. Haji Mobaminad, 
A. I. R. 1938 Cal, 136 at pp. 138-39 i 
I. L. R. (1938) 1 Cal. 563 ; 176 I. C. 
832 ; 42 C.W.N, 97. 

5. Kalidas Bhanja y. Giribala Dasi, (1914) 
23 I. G, 360 atp. 362. 

6. Pitchukutti Ghetti w. Kamata Nayakhan, 
1 M. H. C, 153. 



[S. 10— Syn. No, 82] CASES IN WHICH SPECIFIC PERFORMANCE, ETC. 


251 


he can claim as a matter of right under the lease. A suit for speciBo per- 
formance of contract will be misconceived. i 

#0. Restitution of conjugal rights.— In Gokuldas v. LutchmL^ it is 
held that a suit for restitution of conjugal rights is in the nature of a suit for 

specific performance, because the granting of such a relief is in the discretion 
of the Court. 


81, Lost deed. — Where a deed that has been executed is lost the proper 
course is not to file a suit for requiring the defendant to execute a fresh deed 
but a suit on the basis of the lost deed.® 


82. Plaintiff’s duty. — A plaintiff seeking to enforce specific perform^ 

ance of a contract must show that he has performed 

contract or that he has ever.been willing 

hu part of the* contract to perform the terms of the contract on his 

or he hai ever beea will- part. The law on the point is the same in India as in 
ing and ready to per- England.* He must also show that he is ready and 

““ willing to do all matters and things on his part there- 

actually as. done.^ A default on his part in either of 

these things furnishes a good defence to the defendant.® 1 he basic principle 
for this rule of law is that “if you desire to enforce a contract, you must first 
put yourself right by performing your part of or being willing to perform 
The plaintiff has to allege and, if his allegation is not admiited by other side, 
to prove a continuous readiness and willingness from the date of the contract up 
to the time of the hearing to perform his part of the contract. Failure to do 
so will result in the dismissal of his suit.® In Bindeskri Prasad v. J air am Gir^ 
there was a contract for the sale of the proprietary right in certain lands and 
the intending purchaser had unjustifiably insisted on a right to compel the 
vendor to give an absolute warranty of the title and when suing for specific 
performance of the contract he required a guarantee of this character from 
the vendor, until it appeared that the judgment of the Appellate Court was 
about to be given against him on the ground that he was not entitled to the 
guarantee which he claimed. In the course of the judgment their Lordships 
of the Privy Council remarked as follows : 

“He distinctly claimed to have the contract performed by having 
this warranty of title, and when he says that he was ready to have 
the contract completely performed, as far as he himself was con- 
cerned, it must be taken that he was ready to have it performed in 
that way”. 


1. Stt Narayaa Ghetti c*. Muttiah Scrvai, 
I, L. R. 35 Mad. 63 : 8 I. C. 520 (F. B.i; 
Ramjoo Mobainfoed u. Haridas Mullick» 
A. I. R. 1925 Gal. 1087 : I. L. R. 52 
Gal. 695 ; H. V. Rajan v. G. N, Gopal, 
A.I.R. 1961 Mvs. 29 at pp. 31, 32. 

2. A. I. R. 1937 Rang. 308 at p, 310: 1.L.R. 
4 Rang. 227 (it is lubmitted that the 
decition goes too far). 

3« St€ Maya Ram ti. Prag Dat, I . L. R. 5 
All. 44. 

4. Af Mama o. F, Sassoon* A.I.R. 1928 F.C. 
208 at pp. 216. 218 : 1. L. R. 52 Bom- 
597 (P. O.) : 55 I. G. 360 ; 30 Bom. L.R. 
1242 ; 1928 M. W. N. 893 : 28 L. W. 
257 1 26 A. L, J. 1220 i 55 M. L. J. 523; 
48 G. L. J. 451 : 32 C, W. N. [953 ; 11 1 
i. G. 413 ; Bansidhar v, Calcutta Auc- 


tion Go., (1862) 1 Hyde 45 ; Abbot k. 
Blair, 8 W. R. 672 ; Ram v. MulUck, 14 
W. R, 338 J Ka sandas y. Ghhotabbai. 
25 Bom. L. R. 1017 ; Re Nicholas, (19101 
1 Gh. 43 G A. ' ' 

5. Walker y. jefferys, (1812) 1 Hare 341 * 
Vishva Naih r. Bapu, 1 Bom. H. G. r! 
262 ; Saukht Sab v. Mahamaya Prasad 
Singh, A. 1. R, 1934 Pat. 518 at p. 519 ; 
15 P. L. T. 469 (must also prove a 
concluded contract). 

6. General Bilporting y. Atkinson, (1909k 
App. Gas. 122. 

7. Lumley v. Wagner, (1892) 19 I>, T. O. S. 
264. 

b. A Mama v, F. Sass.'on, supra, 

9. I. L. R. 9 All. 705 ; 14 I. A 173 ♦ 5 
Sar. 61. 
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The plaintilT was ready and willing to have the contract performed 
only in the way upon which he himself was insisting, namely that the khancka 
should be included in the property of which he required the conveyance. 

In ArdesfUr Mama v. Vlora Sas^yoon^ their Lordships of the Privy Council 
were dealing with a case that was somewhat different in its facts from the 
present case, but while remarking that — 

“although there is no express statement so far as the Specific Relief 
Act is concerned that the averment of readiness and willingness is in 
an Indian suit for specific performance as necessary as it always was in 
England, it seems invariably to have been recognized and on prin- 
ciple their Lordships think rightly that the Indian and English 
requirements in this matter are the same.” 

“in a suit for specific performance the injured party had to allege, 
and if the fact was traversed, he was required to prove, a continuous 
readiness and willingness, from the date of the contract to the time 
of the hearing, to perform the contract on his part.” 

That rule prescribes a course of conduct which the plaintiff has certainly 
not followed in the present case, regard being had to the finding of the Trial 
Judge (from which the District Judge did not dissent, as pointed out aboveh 
namely, that the plaintiff had never from the date of the contract up to the 
date of hearing shown willingness to have the house alone for Rs. ^,500 and 
regard being also had to the nature of the prayer which the plaintiff made 
in his plaint that — 

“in case the kkancha could not be included in the sale he should be 
awarded Rs, 500 damages in addition to the sale-deed of the defen- 
dant’s house.” 


On the -above view of the case it was held that the plaintiff was not willing 
and ready to perform his part of the contract as it rea lly was and that he is 
thereby debarred from obtaining the relief of specific performance of the 
contract as it really was.® 

In Ardeshir H. Mama v. Flora Sasioon^ their Lordships of the Judicial 
Committee held that the plaintiff — 

“in a suit for specific performance had to allege and, if the fact 
was traversed, he w^s required to prove a continuous readiness and 
willingness from the date of the contract to the time of the hearing, 
to perform the contract on his part. Failure to make good the 
averment brought with it the inevitable dismissal of his suit.” 


In Waring v. Manchester, Sheffield & Lincolnshire Ry, Co,,^ Vice-Chancellor 
Wigram laid down ; , . 


“In the common case of a bill for specific performance by a pur- 
chaser ihe Court will not direct a conveyance unless the plaintiff will 
pay what is due. The Court can decree that, and the Court will 
therefore, in that case, give relief; but if that which the plaintiff is to 


L A. I. R. 1928 P. C. 208 • 111 I. C. 413 ; 

55 I. A. 360 ; I.L.R. 52 Bom. 5 37. 

2. Narinjan Mohd. Yunus, A. I. R, 
1932 Lah, 265 at pp. 266.67. 


3. A.I.R. 1928 P, G. 208 ; I. L. R, 52 Him. 
597 : 55 I. A, 360. 

4. (1848) 7 Hare 492. 
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give on a bill for specific performance be something to be done at 
a turther time, and which the Court cannot enforce, the understood 
rule has always been that the Court in that case will not give relief.” 

And in Blacket v. Bates^^ Lord Granworth said : 

<*Had it been an agreement, would there have been a case for 
specific performance ? I think not, and for this short and simple 
reason that the Court does not grant specific performance unless it 
can give full relief to ,both parties. Here the plaintiff gets at once 
what he seeks, the lease; but the defendant cannot gets what he is 
entitled to, for his right is not a right to something which can be 
perforn^d at once, but a right to enforce the performance by the 
plaintiff of daily duties during the whole term of the case. ”2 


It is incumbent on the plaintiff to prove that he was ready and willing to 
perform the contract as it actually was and not as he alleges it was. Where 
therefore, the plaintiff’s case is that he agreed to purchase the property for 
Rs. 85 and that he was ready and willing to pay this price but the Court 
found that the^ purchase price fixed by the contract was not Rs. 85 but 
Rs. 130, the claim for specific perforihance must fail.® Similarly, where the 
plaintiff alleges that he was willing and ready to perform his ’part of the 
contract but it appears that he was without any justification insisting on an 
absolute warranty of title or on the inclusion of a property in the conveyance 
to which he was not entitled, his suit could not be decreed,'* But there is no 

ReadincM till «d, be ready up to the date of the 

when no need. suit where the ^ defendent has repudiated the contract 

prior to the plaintiff’s suit for specific performance ® 


In a suit for specific performance of contract of sale by vendee, the 
plaintiff should prove that he was “ready” and willing to perform the con- 
tract of sale. It is not necessary in such a contract to establish that he had 
arranged for the requisite money or ready arrangement for the same. The 
question whether the plaintiff was ready and willing to carry out the contract 
of sale on his part depended upon the facts and circumstances disclosed by 
him in evidence.® 


83. The meaning of the words "readiness and willingness’’ 
explained and illustrated. — In a suit for specific performance the plaintiff 
is bound to aver that he was willing and is still willing at the time of suit to 
perform the part of contract to plead and prove that he was willing and is 
still willing to perform his part of the contract.^ 


1. (1866) 1 Cb, 125. 

2. Madan Ghoudbry v. Kamalaldhari 
Xbakur, A. I. R. 1930 Pat, 121 at pp. 
126-27. 

3. Rustomali v. Sheikh , 45 .G. W. N. 837 ; 
iM also Teju Kava & Go. o, Gaoji, 142 
I. C, 381 ; A.I.R. 1933 Bom. 71 : 34 
Bom. L, R. 1629: 1.L.R. 57 Botrt. 29 ; 
Binde^hri v. Jairam, I. L. R. 9 All. 705 
(P. G.}; 14 1. A. 173; Narinjan v. Mohd. 
Yunus, 136 1. C. 557 i A.T.R, 1932 Lab. 
265:33 P. L, R, 151. 

4. Bindeshri I/. Jairam, I. L. R. 9 All. 705 
(P. C.) ; 14 1. A. 173. In Rama- 
kriihnayya y. Sreeramulu, • 188 I, G, 
691 I 49 L. W. 3F2 : 1939 M. W. N. 
451 : A. I. R. 1939 Mad. 547 1 <1939) 1 
M. L. J. 436, it hai been held that the 


execution by the plaintiff of mun guiia 
lease for the purpose of raising money 
to enable him to sue for enforcement 
of the contract could not by itself be 
held sufficient to show that he wos not 
ready and willing to perform his con- 
tract as there was no evidence to 
show that by that transaction he intend- 
ed to abandon the contract or treat it 
as at an end. 

5. Srec Lai y. Hari Ram, A.I.R, 1926 Cal* 
181 at pp. 182-4 : 88 I. C. 737. 

6. Subrayya Ghoudhary Vccrayya, A.LR. 

1955 Andh. W. R. 502. 

7. Surendra Ghandra Roy y. Baikunth; 
Chandra Roy, A, I. K. 1973 Gau, 21 at 
pp. 22, 23. 
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The Privy Council in Ardeshir H. Mama v. Flora has held that 

in this regard the law in India is the same a . the law in England and that, 
“although so far as the Act is concerned, there is no express statement in a 

suit for specific performance the averment of readiness and willingness on the 
plaintiff’s part up to the date of decree is necessary as it was always in Eng- 
land”* Approving this decision of the Privy Council the Supreme Court in 
Gomalkinayagam Pillai v. P alaMswami Jiadar^ has held ; 

it ^ , the respondent has ; claimed a decree for specific per- 

formance and it is for him to .establish that he was since the date of 
the contract continuously ready and willing to perform his part of the 
contract. If he fails lo do so, his claim for specific performance 

must fail.” 

In Prem Raj v. D.L.F. Housing and Construction (Pvt.) Ltd.,^ the Supreme Court 
has held : 


“In a suit for specific performance the plaintiff should allege that 
he is leady and willing to perform bis part of the contract. 

It must, however, be remembered that “readiness and willingness” in this 
context connote not only the disposition to perform his part of the 
by the plaintiff but also his capacity to perform it. In order to 
themselves to an order for specific performance, it was necesspy for the 
vendors to aver and prove that at the date when they raised their claim for 
specific performance they were in a position, that is to say, were ready ana 
willing to carry out their part of the contract. 


The vendors having failed to prove that they are entitled to Specific 
performance have no answer to plaintiff’s claim for the return of the money. 
The Court will not decree a suit for specific performance of a contract it it 
finds that at the date of the suit the plaintiff cannot complete the contract by 
doing what remained to be done by him under it. Where a decree-holder 
agrees to sell his decree, the transfer to the purchaser could be effected only 
by an assignment in writing and until execution of such an assignment 
it is the duty of the decree-holder (vendor) to keep the decree alive, and if 
owing to bar of limitation the decree becomes incapable of execution, the 
vendor cannot maintain a suit for specific performance of the agreement 
against the purchaser inasmuch as the decree which the purchaser has aigrced 
to purchase and which the vendor has agreed to assign to him is a decree 
capable of execution.’ The fact that the tender of the full sale-price if made 
would not have been accepted by the vendor is not a sufficient ground for not 
making such offer on the part of the vendee.® 


In Sreelal Chamaria v. Hariram Goenkap it was urged that the plaintiff 
was absolved from showing that he was ready and willing to perform his part 
of the contract, namely, the payment of the decree held by the Maharajah 


1. A.I.R. 1928 P. C. 208. 

2. A.I.R, 1967 S. G. 868. 

3. (1968) 3 S.e.R* 658 : A. I. R. 1968 S, Gt 
1355. 

4. British & BeDington Ltd. tr. Gachar Tea 
Co., (1923* A. C. 48. 

5. Teju Kaya & Go. o. Gaogji Nensey & 
Go., A. L R. 1933 Boro. 71 at p. 74 : 34 
Bom. L- R. 1629. 

6« Ibid, at p. 76, 


7. Jatindra o. Payer Deye, I, L. R. 43 CaL 
930 (P. CO : 43 I. A. 108 i 34 I. G. 
69:24 G.L.J. 67;29GiW.N, 866: 
14 A. L. L 527 ; 18 Bom. L. R. 509 : 
31 M. L.J. 248 : 1 M. W. N. 403 : 20 
L. T. 25. 

8* Manak v, Abboy, 37 I. G. 257 : 24 G,L. 
J.90. 

9. A.I.R. 1926 Gal. 181. 
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of Darbhanga, and thus to save the property from sale, because the defen- 
dant had repudiated the contract before the suit was brought. In support of 
mis contention he relied upon the case of British & Benington Ltd, v. W, 
Cachet Tea Co, ^ The proposition of law, as broadly stated, is undisputable 
but then the proposition which remains to be established is “was there such 
a repudiation in fact as would attract the operation of this rule”. Lord 
^btngcr, III ^DctHcditia v. laid down that the words **readincss and 

willingness” used in such a connexion imply not only the disposition but the 
capacity to perform the contract, when repudiation is accepted and acted upon 
by the seller, as it evidently was in this case, the seller is relieved from the 
performance of all conditions precedent, including the condition of being 
ready and willing at the date of repudiation. In commonsense the meaning 
of such an averment of readiness and willingness must be that the non- 
completion of the contract was not the fault of the plaintiffs, and that they 
were disposed and able to complete it if it had not been renounced by the 
defendant. 


In Jones v. Barkley,^ it is observed x 

“The party must show he was ready ; but if the other stops him on 
the ground of an intention not to perform his part, it is not necessary 
for the first to go farther and do a nugatory act”.* 


The claim for a decree for specific performance of contract is not a 
matter of right. The Court has to consider the whole of the surrounding 
circumstances and the position of the parties and then to consider whether, 
in the exercise of its discretion, no doubt to be exercised on well-known prin- 
ciples, the Court should grant such relief or grant damages in lieu thereof.^ 
The Bombay High Court is of the view that in a suit which is really a suit 
for specific performance, the strict law as to tenders is applicable, and consi- 
dering the negotiations which went on for several months, and the fact that 
the suit was filed before the three years had expired, and also the fact that the 
defendants had been in possession of a portion of the village when they under- 
took to re-convey to the plaintiff, there is no reason why justice should not be 
done by directing the defendants to re-convey on payment of the consideration 
money,® 


The plaintiff, it may be remembered, is not responsible for the non- 
performance where the same is due to the defendant.^ Again, non-per- 
formance of a condition precedent by the plaintiff may be excused where the 
performance has been waived by the party entitled to insist on it.® But the 
vague rumour that the other party was trying to secure a higher price does 
not amount to such waiver or repudiation,® When the agreement for transfer 
of property is such that its specific performance cannot be granted, the 
plaintiff will not be entitled to such relief merely because his other relief 
has become time-barred. But at the same time if the contract admits 
of being specifically performed, then the mere fact that the other remedy 

has become time-barred is no ground for refusing specific performance, 

« 


1, (1973) A. C. 48 : 92 L. J. K. B. 62 : 123 
L, T, 422 : 23 C. C. 265. 

2, (1842)9 M. &W, 820; 2 D. (N. S.) 
239 : U L.J, Ex. 320. 

3, (1731) 2 ^ugl. ©B4. 

4, Sree Lai Ghamaria o. Hariram Goenka, 

; A.T.R. 1926 Gal. 181 at p. 182. 

^ 184 

\q:<. Tribhovandat Vaijivandas v, Balmukun- 


das Kishoridas, A. I. R, 1923 Bom. 15 
at pp. 15- 16. 

7. Hothern E. I, Go,, (1878) I T. R, 638. 

8 Bcalson v. Nicholson, (1842) 6 Jut, 620; 

Jones D, Barkley, (1781) 2 Dougl. ^4. 

9. Sree Lai Ghamaria*&. Hari Ram Goenka, 
A. I. R. 1926 Cal. 181 at p. 183. 

10. Soban Lai v, Atalnath, A. 1. R. 1933 
All. 846 at ppi 850-51; 34 A.L.J. 1584. 
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84. Burden of proof. — In a suit for specific performance of a contract 

the onus is on the plaintiff to prove the contract unless 

Onus on plaintiff to its existence is adinitted by the opposite- party There- 
prove contract. fore, where the plaintiff fails to prove the contract and 

payment of earnest- money, the mere fact that the defen- 
dant admits receipt of money but on an altogether different account, does not 
suffice to shift the burden to the defendant. =* But where the written statement 
admits the contract but does not disclose any valid defence, the plaintiff may 
move for a decree for specific performance and may get decree at once as a 
matter of course.^ 


85. Lis pendens. — There is ample authority for the proposition that 
the doctrine of Its pendens applies to suits for specific performance of contracts 
to sell immoveable property.'* 


86. Delay. — In England, to entitle a party to specific performance of 
17 I- u . • j £r contract, he must show that he has been in no default 

fro^the Indian having performed the agreement and that he has 

taken all proper steps towards the performance of his 
own part.® The law in India is not at par with the law in England in this 
respect, for in India a suit for specific performance of a contract is governed 
by three years* limitation under Art. 113, Limitation Act, 1908. “The right 
to enforce a contract specifically may in England be lost by delay in resorting 
to Court and a large mass of cases exist relating to this doctrine. The Bill 
contains no rules on the subject, for in India the provisions of the Limitation 
Act (IX of 1877) (now IX of 1908), Sch. II, Art. 133, that suits for specific 
performance must be brought within three years from the day on which the 
plaintiff has notice that the performance is refused renders the doctrine of 
laches inapplicable to this kind of litigation.**® But it would be too wide a 
proposition to state that in no case can delay defeat a suit provided it is 
brought within limitation. 


87. Delay as evidence of abandonment oc waiver may prove 
fatal. — There is abundant authority for the proposition that delay may in 
certain cases be the evidence of abandonment, acquiescence or waiver.^ In 
Kissen Gopal Sadaney v. Kally Prosonno Seth^^ the learned Judge, who decided 
the above noted case made the following observation in his judgment ; 

“When a right is not in fact actually abandoned, delay to enforce 
it may induce a reasonable belief that the right is foregone and the 
party, who acts upon the belief so induced and whose position is 
altered by this belief to his prejudice, may plead delay as an answer 
to a claim made against him. But, in my opinion, mere delay is not 


1. East Indian Railway Co. o. Nuthumha- 
doo, 5 M.LA, 217 j Bengal Goal Go. 
Ltd. 9 . Frosannakumar, A. I. Rt 1932 
Cal. 39 at p. 40 : 54 G.L.J. 110. 

2. Bengal Coal Go. Ltd. v. Prosanna- 
kumar, A. I, R. 1932 Cal. 39 at p. 40 : 
54 G. L. Jf. 110. 

3. Ikramul v. Wilkie, 1 1 C. W. N. 946. 

4. Vedacharl o. Narasimha, A. I. R. 1924 
Mad, 307 at p* 307 » 76 I. G. 793 : 45 

M. L. J. 825 ; 19 L. W. 28 : 1924 M. W. 

N, 14 ; Johar Mai v, Bhupendra, I.L.R. 
49 Cal. 495 : 67 I. C. 108 » A. I. R. 
1922 Cal. 412 : 34 G. L. J. 79 ; Bhaskar 
D. Shankar, 80 I. G. 453 ; A. 1. R. 1924 
Bom, 467 : 26 Bom. L. R. 418. 


5. Story’s para. 77!. • 

6. Statement of Objects and Reasons of 
Specihe Relief Act. 

7. Lachman Das v. Kharak Singh, 57 P.R* 
1919 ; 51 1. G. 701 ; Malpuri p, Sana- 
gavarapu, 26 I. G. * 121 : 27 M. L. J. 
482 ; Kissen GU»pal Sadaney v. Kally 
Prosonno Seth, I. L. R. 33 Gal. 633 ; 
Peer o. Mohomed, I. L. R. 29 Bom. 245; 
see also 27 G. W. N. 199 ; 50 I. G. 171 j 
LL. R, 71 Cal. 568 ; 37 I. C, 776 ; 
T. L. R. 40 Bom. 289 (P, G.) ; 32 I. C. 
246 : 43 !• A. 26 ; 22 G. L J. 328 ; 14 
A. L,J.225 ; 1916 M. W. N. 229 :3 
L. W. 239. 

8, I.L.R. 33 Gal. 633. 
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a sufficient reason for debarring the plaintiff from relief by way of 
specific performance. , . . In my opinion delay is not material 

so long as matters remain in status quoy and it does not mislead the 
defendant or amount to acquiescence. It must be shown that delay 
has prejudiced the defendant. To operate as a bar to relief the delay 
should be such as to amount to a waiver of the plaintiff’s right by 
acquiescence^ or where by his conduct or neglect he has, though 
perhaps not waiving that remedy, yet put the other party in a situation 
in which it would not be reasonable to place him if the remedy were 
afterwards to be asserted.*’^ 

In no case does mere lapse of time deprive the plaintiff of his right to 
specific performance, unless it be held that there has been abandonment, 
acquiescence or waiver or at the least, an alteration in the position of the 
defendant, in that the other party has been put in a situation in which it 
would not be reasonable to place him if the remedy were afterwards to be 
asserted.* Delay which does not amount to waiver, abandonment or acquies- 
cence and which in no way alters the position of the defendants does not 
disentitle the plaintiff to sue for speciBc performance. Where the suit is 
within time and the delay is not so great as to induce the Court to hold that 
the plaintiff has forfeited his right under the agreement, the Court will not 
refuse specific performance.^ Lapse of time may prove fatal to an action for 
specific performance unless the defendant is the cause of it.^ What amount of 
delay is fatal is a question of fact depending upon the circumstances of each 
particular case.® A delay of one month has been held not to be fatal® wliilc 
delay of 20 months and two years have been held to be so.’ According to 
the Bombay High Court an unexplained delay of one year or even less is 
sufficient to negative the rights of a party to obtain specific performa ice. 
This applies also to the case of a consent decree where execution is in the 
nature of specific performance.® In the case of contract for sale of land time 
is not of the essence unless expressly so stipulated at the time of the contract. 
Failure to keep to the dates assigned will not disentitle a party to a relief 
unless the delay has been gross.® 


Specific performance may be denied if the hardship to the defendant or 
to a third person will be out of all proportion to the value of the perfor- 
' mance to the plaintiff. Appreciation or depreciation in value or other events 
subsequent to the formation of the contract will not ordinarily afford ground 
for- refusing enforcement by equity even though they make the performance 
of the two parties unequal. But if the plaintiff was in default or guilty of 
gross laches, and the value of the property has materially changed, specific 


1. Jugal Sin^h v. Ghulam Mahomed. 
A. 1. R 1922 Lah. 461 at pp. 465 66 : 
I.L.R. i Lab. 376. 

2t Allah Ditta o. Jamaa Das. A I. R. 1929 
Lah. 679 at p. 680 ; 117 I. G. 22^ : 30 
P. Li R. 285, 
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pi'rformance may be denied, since otherwise a plaintiff might endeavour to 
Jake a speculative advantage of the changes in value. Even apart from such 
default if the subsequent events though not amounting to such impossibility as 
would excuse at law are, nevertheless, of a kind which not only greatly change 
tlie value of one performance or the other, but also could not reasonably 
have been anticipated when the contract was made, specific performance has 
been denied. ^ 


88. Decree. — A decree for specific performance only declares the right 
of the decree-holder to have a transfer of the property covered by the decree 
executed in his favour. The decree by itself does not transfer the title. It 
is the execution of the sale-deed that transfers the property,^ Where a vendor 
sues a purchaser for specific performance, the form of the decree js that the 
plaintiff be at liberty to prepare and execute a conveyance to the defendant 
as an escrow to be delivered to the defendant on payment of the purchase- 
money within the time limited and the defendant should pay the purchase- 
money after a conveyance is ready. If the contract is that the purchase-money 
is to be paid before execution of the conveyance, then, the decree must be 
made accordingly.^ It is open to the G^urt to extend time for the payment 

fixed in a decree for specific performance. The delay 

Extension of time fixed payment, when time is not of the essence of the 

in decree for payment. f . -i .u i c • • i 

contract, cannot entail the penalty of rescission unless 
there has been such persistent delay as to justify the rescission.* Where there 
is a condition in the contract for the payment of damages in default of 
performance, whether by the vendor or by the vendee, it must be held that 
the parties considered that the enforcement of these damages would be 
adequate in case the contract is not performed. So far as the default on the 
purchaser’s side is concerned, it is not suggested that the provision for default 
can be treated otherwise than as furnishing security for performance.® 


89. Decree enures for beneBt of both parties. — On a general 
principle, leaving aside altogether the dealings between the defendants and 
other parties that the decree for specific performance was capable of being 
executed by tlie defendants as well as by the plaintiff. If this were not so, 
it would follow that if a plaintiff who has obtained a decree for specific per- 
foimance, refuses to take the sale-deed and pay the consideration-money, the 
defendant is left with no remedy whatever, while, owing to the decree passed 
against liim, he would still be debarred from dealing in any way with the 
suit property. It is clear in such a case that a defendant would be entitled 
to come to Court and ask for the payment to him of the consideration-money 
for the purchase on his tendering a sale-deed. The order made by the Judge 
in the Court below was a perfectly correct order and that the defendants came 
within the definition of decree-holder in Sec, 2(3), G. P. C. If the plaintiff in 
suit for specific performance, after having obtained a decree, discovers or is 
apprehensive that the defendant cannot give him a good title, then it seems 
that the proper course is to apply to the Court that passed the decree for a 
review, or in the alternative it may be open to him to file another suit against 
the defendant to set aside the previous proceedings.® 
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In Karim Mahomed Jamal v, Rajoama Noorbaiy^ the form of the decree had 
not followed the ordinary form. The decree was to this effect that the agree- 
ment should be carried out by the defendant ; and afterwards an application 
was made to the Court to compel the plaintiff to carry out his part of the 
agreement, Sargent, G. J,, said as follows : 

“The declaration which the decree contains that the plaintiffs are 
entitled to have the agreement of 27ch September, 1871, specifically 
performed implies that he is himself specifically to perform it as well 
as the defendant. As however the absence of mandatory words as 
against the plaintiffs has given rise to difficulties, we ha\/6 now to 
consider whether the decree can now be rectified so as to allow the 
necessary orders to be made. Gan we now insert the mandatory 
words ? >tt***We are merely asked to put the decree into the ordinary 
and usual form of decrees in cases of this nature. I can see no 
difficulty in doing this. The plaintiffs asked for a decree for specific 
performance of an agreement and they got ic. How can they object 
to the decree being in the form in which such decrees are ordinarily 
framed ? The decree, as it stands at present, declares that the 
plaintiffs are entitled to specific performance of the agreement. The 
usual form is to declare that the agreement ought to be specifically 
performed and the Court doth order and decree that the same be 
specifically performed accordingly. 1 think the decree may be 
amended so as to put it into the usual form. 

In Bai Karima Bibi v. Abde Raheman Sayad BariUy^ the Bombay High Court 
held that ; 

“The decree for.specific performance was capable of being executed 
by the defendant as well as by the plaintiff. If this were not so, it 
would follow that, if a plaintiff who has obtained a decree for specific 
performance refuses to take the sale-deed and pay the consideration- 
money, the defendant is left with no remedy whatever while, owing 
to the decree passed against him, he would still be debarred from 
dealing in any way with the suit property.” 

That it has always been regarded as a maxim in equity, that a decree fur 
specific performance operates in favour of both parties, may be seen not only 
from the text books but from a reference to the judgmeut of a most learned 
Judge. In Halkett v. Earl of Dudley the learned Judge observed in passing, 
as though it was a matter of common knowledge, that ; 

<*a decree for specific performance enures for the benefit of both 
parties”. 

The theory of the matter has been very fully expounded by the judgment 
delivered by Lord Blanesburgh in the case of Ar deshir H. Mama v. Flora Sassoon A 
It is pointed out in that case that in a suit for specific performance the 
plaintiff has to treat the contract as subsisting, he has to allege and it is neces- 
sary for him to piove his continuous readness and willingness from the date 
of the contract to the time of the hearing to perform the contract on his part 
and that failure, to make good that averment brings with it the inevitable 
dismissal of bis suit. And in dealing with the question whether in a suit for 
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specific performance the Court ought to allow an amendment asking for 
damages, an amendment inconsistent with the willingness of the plaintiff to 
have the contract performed, their Lordships of the Privy Council pointing 
out how serious the effect of such amendment is, had occasion to observe as 
follows : They point out first that, in that particular case, the plaintiff held 
the defendant to the contract for four years and thus ; 

“without any undertaking in damages on his part held an effective 
injunction against the defendant’s dealing with that property in dero* 
gation of his claim thereto as purchaser.” 


“An amendment which deprived to Court of the power to compel 
him to accept a decree on pain of having his action dismissed if he 
did not was not one lightly to be granted.” 


The position therefore of the plaintiff in a specific performance suit is 
that at the time of the decree he submits to having an order made against 
him that he should perform the contract and that unless he is willing to make 
that submission, puma facie his suit will be dismissed with costs. It seems 
impossible to assent to the argument that the defendant is bound by that 
decree and is not able to enforce it. In the case of a suit for specific per- 
formance where untimately the purchaser being the plaintiff it is found 
that the vendor had no good title there is on the authorities great difficulty in 
giving the remedy of damages as well as the remedy of cancellation. There 
is no reason in this case why the plaintiff who came before the Court hold' 
ing the defendants to the contract and asking the Court to require both 
parties to perform it should be allowed to resile from ;hat position. Their 
Lordships were not at all satisfied that the plaintiffs have any excuse for the 
attitude they have now adopted. The coincidence that the plaintiffs are 
unwilling to complete the purchase and the defendants are anxious to have 
it completed leaves little room for . doubt that the learned Judge is right 
in thinking that the dismissed value of the property is the secret of the 
inconsistent conduct of the plaintiffs.* 


A question of general importance has been argued whether when a 
decree for specific performance is made, it operates in favour of both’ parties 

also can have it carried into effect. It is areued on 
I ^ that the defendant to the action does not. enjoy the same privi- 

P o K obtain in the suit itself, 

° ®^olicf Act. prescribes a remedy and that he cannot 

obtain any other or further relief in the action than what is provided by that 

fo“ ■ K ‘be decree in the suit enures 

benefit of boih and each of the parties can after judgment claim 
specific perforaance. The question is, which of these two, views® is correct? 
1 he Specific R^ief Act, it has been pointed out, is based on the rules and 
practice of the English law in relation to the doctrine of specific performance.* 

of the Judicial Committee have interpreted the sections of 
this Act, both as to substantive law and practice, in the light of the orincinle 

by the English courts. If there is an express divergence then 
the Act will be strictly adheied to, whatever be the English law® It ’ seems 
t^o be well settled under the English practice that a decree for specific per- 
formance operates in favour of both parties. The usual form of a decree E to 
declare that the agreement ought to b e specifically enforced without stating 

Hcramba Chandra Mitra a. .hoiish 2 . Ard, shir H. Mama v. Flora Sassoim 
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that it shall be so enforced at the instance of the plaintiff only. The form 
given in Seton on Decrees runs thus ; 

“Declare that the agreement in the pleadings mentioned, ought to 

be specifically performed and carried into execution and order and 
adjudge the same accordingly.”* oraer ana 

In India also this view was taken in some cases.* In a recent case the 
point was discussed at great length by Rankin, G. J., who after an elaborate 
examination of the authorities, came to the same conclusion.® In England a 
suit for specific perfornaance is not deemed to come to an end by the passing 
of the decree. In Chapter 4 of Fry’s Standard Work on Specific Performance he 
discusses the various reliefs that may be obtained, after judgment. The right 
to these reliefs is not possessed by the plaintiff alone. The learned author 
says : 


“It may and not unfrequent ly does happen that after judgment 
has been given for the specific performance of a contract, some further 
relief becomes necessary, in consequence of one or other of the parties 
making default in the performance of something which ought under 
the judgment to be performed by him or on his part, as, for instance, 
where a vendor refuses or is unable to execute a proper conveyance 
of the property or a purchaser to pay the purchase money. The 
character of the consequential relief appropriate to any particular 
case will of course vary according to the nature of the subject-matter 
of the contract and the position which the applicant occupies in the 
transaction ; but in every case the application must, under the present 
practice, be made only to the Court by which the judgment was 
pronounced. 

“There are two kinds of relief after judgment for specific perfor- 
mance of which cither party to the contract may, in a proper case, 
avail himself.” * 


Then he goes on to describe at some length the various kinds of relief 
that are open to a vendor and those open to a purchaser. The nature of the 
relief depends upon whether the applicant is the vendor or the purchaser, not 
upon whether he is the plaintiff or the defendant. The chapter deals with 
varieties of reliefs, and some of them may probably not apply to India, the 
law and practice here being in some respects different ; but there is no 
reason why the principle, which has been accepted by the English courts 
should be departed from in this country. The Specific Relief Act is defective 
in this respect, and^ courts should turn for guidance to the English practice on 
the subject. In this case the defendant happens to be the purchaser. The 
plaintiff, who has obtained judgment, makes default. What then is the 
defendant’s position ? He is prepared to pay the purchase price and otherwise 
observe the decree, but on the hypothesis that it does not enure for his bene- 
fit, he cannot compel the plaintiff to execute the conveyance. There is no 
provision in the Specific Relief Act, which such a defendant can invoke 
The decisions say that the plaintiff may obtain in certain circumstances an 
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extension of the time originally granted. When then can the defendant feel 
that he is absolved from the contract ? How long is he to keep ready in his 
hands the purchase-money ? It cannot be that tlie intention of the law is 
that a defendant-purchaser should be subject to this unmerited hardship 
Therefore in the case of a defendant-purchaser at any rale, there being no 
provision in the Specific Relief Act, one must necessarily turn to the recog- 
nized English practice in that respect. Next, is there anything to show 
that, where the defendant is the vendor, the remedy provided by the Act 
is exhaustive? Section 35 applies to both the plaintiff-vendor as well as the 
defendant -vendor and is not confined to the latter case only. Supposing a 
vendor as plaint iff obtains a decree for specific perfoimance but finds that 
the defendant is impecunious and cannot pay the purchase-money, why 
should it not be open to him to have ,the contract rescinded under that 
section ; and secondly the words “in the same case” in the final paragraph 
refer to the case mentioned in Cl. (c),^ 


The opening paragraph of the section refers to the “following cases”, 
then three cases follow, case [c) being one of them. The words “in the same 
case in the” in the final clause of case (c) must therefore refer to that particular 
case. And further, why should it be assumed that a departure from the 
English law is intended and the relief is restricted to the contingency 
mentioned in the penultimate clause, namely, where the purchaser is in 
possession ? 

Section 35 thus applies to both the plaintiff-vendor and « the defendant- 
vendor, and it enables them to have the contract rescinded in the very action 
in which the decree for specific performance was made. But is that any reason 
for holding that the other remedies open to them under the English law are 
denied to them under the Act? It is difficult to overlook that the word used 
in the final clause of Sec. 35 is “may” and not “shall”. It therefore seems 
that a defendant, whether he be purchaser or vendor, must after judgment 
be in a position to require specific performance from the opposite party in the 
same action. If the principle on which the rule of mutuality is founded be 
accepted, the remedies open to the plaintiff after judgment must be equally 
available to the defendant and the varied nature of the remedies is set forth, 
as already noticed, by Fry in his work. Thus, the right of rescission recognized 
in Sec. 35 (c) (old), Specific Relief Act, is not confined to a vendor, whether 
plaintiff or defendant, but must be equally open to a purchaser it being 
immaterial whether he appears in the action as plaintiff or defendant. 
That the principle of reciprocity is not limited to the enforcing of the decree 
by requiring specific performance, is the effect of the observations of Sir 
Walter Schwabe, G. J., in Abdul Shakur v. Abdul Rakiman^ already cited. The 
learned Chief Justice gives a rough summary of the remedies enumerated by 
Fry as they obtain in the English system and assumes that they are equally 
available to either party in this country. 

This is the necessary result of the acceptance of the dual principle 
recognized in the English law : first that the passing of the decree docs not 
terminate the suit but that various reliefs may be obtained after judgment in 
the action itself (according to Sir Walter Schwabe, G. J., the decree is in the 
nature of a “preliminary decree”), and secondly, that the decree enures not 
only for the benefit of the plaintiff but also the defendant. Mr. Seshagiri Sastri 
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suggested (though on the facts of this case it was not necessary for him to take 
up this position) that in regard to limit of time, applications by a defendant 
to enforce the decree would be governed by the provisions of the Limitation 
Act.i The reason for this rule of law is not far to seek. If this were not 
so, it would follow that if a plaintiff who has obtained a decree for specific 
perfoimance refuses to take the sale-deed and pay the consideration money, 
the defendant could be left with no remedy whatever, while owing 
to the decree passed against him he would still be debarred from 
dealing in any way with the suit property. 2 The definition of the term 
“decree-holder” is quite applicable to the defendant in a suit for specific 
performance because the decree is just as much in favour of the defendant as 
in favour of the plaintiff, 

90. Nature of decree. — On principle, the decree that the agreement 
ought to be specifically enforced, is a decree against the plaintiff as well as 
against the defendant and in favour of the plaintiff.^ The decree is in the 
nature of a preliminary decree and the Court can pass all necessary orders to 
enforce the decree.^ In case the plaintiff succeeds the proper decree to pass 
is to direct both the original contracting party and the subsequent purchaser 
to convey the property to the plaintiff.^ Since in case of a decree ffor specific 
performance the implication is that both the plaintiff and the defendant are 
to perform the agreement the decree can be rectified to compel the plaintiff 
to carry out his part of the agreeinent.® 

Where after obtaining a decree the plaintiff feels that the defendant 
cannot give him a goud title, his proper course is to apply to the Court that 
passed the decree for a review or in the alternative to file another suit against 
the defendant to set aside the previous proceedings. ^ 

91. Foundation for rule of specific performance. — The original 

and sole foundation of the jurisdiction to decree specific 
Review of decree. performance of contracts is that an award of damages 

does not give adequate compensation to which the party 
is entitled, that is, it does not put him in a situation as beneficial to him 
as if the agreement were specifically enforced.® According to the common 
law of England the legal right which arises upon the non-performance of a 
contract in favour of the party injured by its breach is a claim for damages. 
The inadequacy in many cases of that remedy for the purpose of justice 
supplied the incentive to a court of conscience, as the Chancellor’s Court has 
been called, to decree when applied to in particular cases, the more complete 
remedy of specific performance. As a result of long course of decisions by 
Chancellors and other equity Judges there was gradually evolved in England 
a body of settled principles and rules governing the exercise of that jurisdiction 
so that in the course of time its limits were settled almost as definitely as if 
they had been embodied in a statute, by 1877, when the Specific Relief Act, 

I of 1877, was passed and in most respects long before this stage had been 
reached. 
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92. Speciac Relief Act a Code— The Specific Relief Act, like the 
Contract Aci. is a Code. Part II, Chapter 2, which deals with specific i^r- 
formance of a contract, is a codification, with modifications called for by the 
InXn conditions and procedure, of the then existing rules and practice of 

the law in relation to the doctrine of specific performance. In every c^e of 
SD^ific performance the question for decisions is whether damages will afford 
In adeqLte remedy for the breach of the contract. The Legislature has by 
way of explanation to Sec. 12 (now explanation to Sec 10) enacted a pre- 
sumption to be kept in view by courts in deciding whether in particular 
case an award of damages would or would not put the party aggrieved m a 
situation as beneficial as if the agreement was specifically performed. The 
explanation to Sec. 12 (now Explanation to Sec. makes it clear that 
unless and until the contrary is proyed the Court shall presume that the 
breach of a contract to transfer immoveable property cannot be relieved by 
compensation in money.* Where the Court below exercises its discretion to 
erarit specific relief, before a court of appeal thinks of interfering with that 
discretion it should come to the conclusion that the discretion was exercised 

by the Court below arbitrarily.^ 


93, EfiFect of presumption arising under the explanation. — The 

effect of this presumption is that in a suit to enforce a contract to transfer 
immoveable property the Court will grant specific performance as a matter of 
course provided of course, the plaintiff has been himself up to date of the 
decree’ ready and willing to perform his part of the contract.^ The presump- 
tion arising under explanation, however, ;is not absolute but is a rebuttable 
one and may be rebutted when it is fouud that the breach of the contract can 
be adequately relieved by compensation in money.® 


It would be noticed that in the explanation to Sec. V it is clearly 
mentioned that unless and until the contrary is established the Court will 
presume that the breach of a contract to transfer immoveable property cannot 
be adequately relieved by compensation in money and that being so, the 
decree for specific performance of the agreement can be rightly passed, where 
the defendant has not brought anything on the record to show that the plain- 
tiff could be suitably compensated by the award of liquidated damages.*^' 

In the above-noted case the defendant did not bring anything on the 
rprnrd to show that the plaintiff could be suitably compensated by award of 
liquidated damages. It was held that the decree for specific performance 

could be rightly passed. 


In Ardeskir H. Mama v. Flora Sassoon^^ it was decided that in a case of 
breach of contract by one party the other party may elect to put an end to 
the contract and to sue for damages, or he may keep the - contract open and 
sue for specific performance. In the latter case he must, if required, prove a 
continuous readiness and willingness from the date of the contract to the time 
of the hearing to perform the contract on his part. If during the progress oi 
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the suit and before the hearing he abandons his claim to specific performance 
or disentitles himself to that relief by some act on his part, he cannot claim to 
be awarded by the Court damages in lieu of specific performance of the con- 
tract. Jurisdiction to award damage in substitution of the relief fjr specific 
performance remains so long as the plaintiff does no act on his part to dis- 
entitle himself to a decree for specific performance. A court may allow a 
plaint for specific peiformance to be amended into a plaint for claim of 
damages, pure and simple, but discretion to allow such an amendment should 
be exercised with grrat care and caution. It i^ to be observed that this deci- 
sion is no authority to the proposition that the G )urt is precluded from award- 
ing damages in a suit for specific performance where the plaintiff during the 
pendency of suit withdraws his claim for specific performance. After an 
exhaustive review of the law upon the question the Board observed : 

‘'In other words, that the Court should have the power of granting 
such amendment in a proper case is salutary and indeed necessary. 
The possibility that the power will be exercised may, in certain cases, 
be the only effective check upon a defendant to a specific performance 
suit, who by delay, expensive appeals and other devices, >eis himself 
to starve a relatively impecunious plaintiff into submission by making 
continued performance of the contract on his part beyond his power. 
And such a power is possessed by the Court in England, and in a 
proper case and under suitable condiiions it may be used But it is one 
to be most carefully and exercised jealously in all the circumstances 
of each individual case and with due regard to its effect upon the posi- 
tion both of the plaintiff and the defendant. If the defendant is to 
be prevented by the possible exercise of the power from starving a 
plaintiff out of his rights, the plaintiff must not by its ill con'^id :%d 
exercise be permitted to turn his suit into a gamble for him df at 
the defendant’s expense. Indeed so serious in many cases is the 
exercise of this power that to their Lordships it would appear to be a 
wise precaution for a Judge before allowing any amendment in a con- 
tested case to require the plaint to be actually remodelled in a form 
appropriate to an action seeking compensation for breach of contract 
and nothing else. The extent and propriety of what is asked for 
will thus be made apparent, and the amendment will be allowed or 
refused with a due appreciation of the position,”^ 

Injftfggo Bdi V. Harihat Prasad Singh,^ the plaintiff does not, in fact, 
sue for damages for breach of contract. He claims the equitable relief 
that the contract between him and the defendants having fallen through, he is 
entitled to what he has paid to the defendants in respect of the purchase price 
oKhe mortgagee rights, which under the contract were to he transferred to 
him. That the plaintiff is in equity entitled to claim the refund of the portion 
of the purchase price paid by him is not in doubt.* 

94. Discretion of Court. — It is undoubted rule that giving a specific 

performance is a matter of disci etion. But this does not 

Nature of discretion mean that it is open to a court to do just what it pleases 
of Court. in an individual case without regard to authority or 

principle Chambre, J., .said in an old case “Granting 
a specific performance is not to be claimed as matter of right. It is in the 

1. Nicholson Brown. (1897) 41 S. J. 3. A. I. R. 1940 All, 41 : 1939 A. W» Ri 

490. ^ ) ®24. 

2. lagffo Bal o. Harihar Prasad Singh, 4. Ibid, at p. 43. 

A. I. R. 1940 All. 41 at pp. 42. 43. 
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discretion of the Court; and will not be done unless complete j^tice can be 
d ine bv the party seeking it. Lord Eldon explained next year that the 
discretion was not arbitrary or capricious but it must be regulated upon 
ffrounds that would make it judicial. No hard and fast rules can, it has been 
said be laid down. In exercising its discretionary power, a <^urt will act 
with more freedom than when exercising its ordinyy powers, and will grant 
ithhold relief according to the case presented. An American Judge has 

uua^.ved * every case the question must be whether the exercise of the 

power of the Court is demanded to subserve the ends of justice and unless 

the Court is satisfied that it i; right in every respect it refuses to interfere,’’ 

In an old En^xlish case it was said, ‘‘discretion is a science not to act arbi- 
trarilv according to men’s wills and private affections”. The rules contem- 
plate an exercise of the orbUriam, not the arbitrariness of Judges. All that is 
meant by saying that the right to an equitable remedy is discretionary is that 
the mere existence of a legal right is not sumcieut to attract the equitable 
remedy In addition to the facts, events and relations which give rise 
to certain and absolute legal right, there must be otker facts, circumstances 
and incidents which determine the existence of ihe equitable right, which 
modify its application, or perhaps entirely prevent its exercise.^ Wherever 
a contract is unenforceable at law, ordinarily it is unenforceable in equity. 
Such defences as fraud, duress, mistake, illegality, which would be ground for 
a defence either legal or equitable to an action at law arc a for iiori ground 
for refusing the equitable relief of specific performance. But conversely, there 

are some contracts 

relate to a subject matter of which equity ordinarily takes jurisdiction are 
denied equitable relief. For this reason the jurisdiction of equity is generally 
called discretionary. It is in this sense that the term “discretionary” is to be 
understood. In Dangherg v. Langman,^ the Court observed, “It is also con- 
tended specihe performance is not a matter of right, but rests in the sound 
discretion of the Court, It will not be enforced as a matter of course, when 
it will impose unreasonable or unjust hardships when the necessary elements 
and condition are present it will be enforced as a matter of right and not as a 
a ter of favour.” Mire exictly, therefore, it may ht said that wherever a 
^ntract though legally valid is grossly unfair, or its enforcement opposed to 
d policy for any reason, equity will refuse to enforce it, and though certain 
?. j, of unfairness may be classified, equity declines to make an exact 
' "^ventorv of what amounts to such unfairness or impropriety as will preclude 
'"^lief but leaves a border land where the Court can consider the particular 
f^cts *of each case and deal with it on its merits.^ In India this principle has 
been crystallised in .Sec. 22 of the Specific Relief Act, 1877 (which corresponds 
tT Sec 20 of the present Act) which enacts that the jurisdiction to decree 
^ 'cific performance is discretionary and the Court is not bound to grant such 
*^Uef merely because it is lawful to do so, but the discretion of the Court is 
*^*nt arbitrary but sound and reasonable guided by judicial principles capable 
correction by a court of appeal. But when the Court below exercises its 
d'seretion to grant specific relief, before a court of appeal thinks of interfering 
*tVi that discretion, it should come to the conclusion that the discretion was 

exercised by the Court below arbitrarily.* The ex- 
planation to Sec. 12 (old). Specific Relief Act, makes it 
clear that unless and until the contrary is proved, the 
that the breach of a contract to transfer immoveable 


Interference in appeal. 

Court shall p'^esume 


1. 

2 . 

3 . 


Banerji’s Tegort Law LedUftSt pp# 

31-32, 

318 111.266, 

See ^illiston on Cont'oets, Sec. 14*0. 


4. Pinto 0 , Shccnappa Malli, (1950) 2 
M. L. J. 169 at p. 170 ; 63 L. W. i002 ; 
see Sec. 22. 
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properly cannot be adequately relieved by compensation in money. The 
discretion to grant this specific relief was granted by the Court below, and 
before a court of appeal thinks of interfering with that discretion, it should 
come to the conclusion that the discretion was exercised by the Court below 
arbitrarily.^ 

95. Inadequacy of consideration. — But inadequacy of consideration 
is not a ground by itself to refuse specific performance unless the contract is 
unconscionable.^* See notes to Sec 22. 


96 Clause (b)- No standard for ascertaining actual damage. — 

The ground of the rule is the utter uncertainty of any calculation of damages 
as they must in such cases be in a great measure conjectural. The clause 
covers cases where the subject-matter is so unique that it would be impossible 
to say what it would fetch in the maiket.^ A value of affection is seldom 
appreciated by third persons. “It needs a very enlightened benevolence, and 
philosophy very uncommon to sympathise with tastes different from our own. 
The Dutch Florist, who sells tulip bulbs for their weight in gold, laughs at 
the antiquary who pays a great price for rusty lamp. Legislators and Judges 
have too often thought like the vulgar. They have applied gross lule to cases 
which required a nice discernment. There are ca>es in which the offer of 
money is not a satisfaction but an insult. Shall a lover take money as the 
price of his mistress's portrait of which a rival has robbed him?’'** All con- 
tracts concerning unique and preciou.5 articles, heirlooms or paintings, old 
furniture and the like, in which there is no market price to furnish a cri- 
terion nor any oiher means of estimating the which cons- 
titutes the real value to the owner . . . also contracts for the delivery of 

deeds or other muniments of title and instruments in writing whose value 
to the owner might be priceless, and be beyond the competency of a jury to 
decide by application of certain legal rules may be specifically enforced.® 
Specific performance may also be granted in case of chattels which though 
not unique possess a special and pecul ar value and importance to plaintiff.® 
Thus where the article is esteemed not much for its intrinsic value but as 
being an obj'tct of attachment or curiosity, specific performance will be 
decreed, as in such a case the loss due to breach cannot be measured by the 
Court who cannot possibly enter into the feeling of the party. In such a case 
the impossibility or at least great difficulty of supplying the loss puts damages 
out of question as a medium of redress.^ If in a coniract for chattels damages 
will be a sufficient compensation, the party is left to that remedy. Thus 
if a contract for the purchase of a certain quantity of coal’s stock, etc., the 
Court will not decree specific performance because a person can go into 
the market and buy similar articles. But if damage would not be sufficient 
compensation the principle on which a court of equity will decree specific 


t. Mst. Gaindo Devi *i/. Shanti Swarup. 
A. h R, 1937 Ml. 161 at p. 165 : 1936 
A. W. R. 1290. 

2. Jetharam p. Hazarimtl, A I. R 1952 

Raj 28 ; 1051 R. L. W a* p 07. 

3. Story, Equity, Sec. 722 (a 

4. Bentham’s 290. 

5« Pomeroy, Sp» C S., 34, p. 'Olj Montgo- 
mery Enterpriies p. .Empire Iheatre 
Go., 204 Ala. 565 <inotioxi picture film); 
Elliot p. Jones, 11 Del, Ch, 283 (a 'ace 
horse) ; Burr p. Bloomsburg, 101 N. J 
Eq, 615 (dlamon'* ring given to the 
plaintiff by ber mother) ; Slone *>. 
CL 64 Ob. St. 125 (family heir- 


looms) ; Bcasely d. Allyn, 15 Phila. 97 
(a bowl belonging to a college socicy); 
k>kine v. Walker. 3 Rich Eq. (5 G.) 2b2 
(slave) ; Pusey v, Pusey, 1 Verno. Gh* 
273 (an ancient horn which was an 
hrifloom) ; Somerset v. Cookson, 2 
Ep. Gas Abr 164 (a silver altar piece) ; 
Fells V. Read, 3 Vc9> 70 (stiver tobacco 
box) ; Lowther v, Lowther, 13 Ves. 95 
fa painting by Titian) ; Falcke v. Gra> , 

4 Drew. f’S (<wo china jars^ 

• . Fry, Sp. C. S., 85 ; cf. Leeg v Mathicson, 
Mb60 2 Giff. 71 : 66E. R. 31. 

7. McGowjn 0 Remington, 12 Pa. St. (2 
Jones) 56. 
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performance is just as applicable to a contract for purchase of chattels, as 
to a contract for the sale and purchase of land.^ In the following cases, 
specific peiformance was decreed ; 

Instances where specific performance has been decreed, — (1) Agreement to 
retire from business. ^ 

(2) Contracts for purchase, sale and assignment of choses^in^action or 
things-in-acti m'i are specifically enforceable where damages are uncertain 
and conjectural.® 

(3) Contracts for the sale and purchase of life annuities.'* 

^(4r) A contract for the delivery of paid-up life insurance policy for -a 
certain sum.® 


(5) Where an agreement was that partnership book was on dissolution 
of partnership to be the property of one partner and others were to have a 
copy of it, the agreement as to copy was held to be enforceable specifically.® 

(6) An agreement by a partner to carry on the same trade with another 
person in a certain place."^ 

. Agreement as to the artist’s picture painted by himself, the picture 
having Its peculiar value to the plaintiff,® 

•.u patent right is specifically enforceable at the instance of 

either the purchaser or the seller.® 


(9) A contract for sale of two china jars at a particular price.^® 

(10) An agreement for the assignment of a copyright. 

for contract for the sale of 800 tons of iron to be delivered and paid 

lor by instalments m a certain number of years.** ^ 

(12) A contract to pay the plaiiuiff an annual sum for his life and also 

f'".? hundredweight of brass wire manufactured by 

the defendant during the life of the plaintiff. ^ 

‘he arch stone, the spandril stone and the 
pulled down 1* cou'atned in the Westminster Bridge which had been 

(14) A contract for the sale of business premises with the o'oodwill 
annexed to them was sp::cifically enfo'ced.is though not a contract V®the sale 

aLlnc'id'ent^''’"® unconnected with the business Ld premises of which it was 


1. Falcke w. Gray, 4 Drew 651 (two china 
jar*). 

2. Gray y, Sm'ith 43 Gh. D, 208. 

3. Artderly y. Dixon, 1 Sim & Sit* 607 ; 
Wri -ht y. Bell. 5 Pei e 325. 

4 Wittrv V. Cortle, (1822) V3 R, R. 187 : 1 
S. S. 174 

5. Hughes y. Piedomon Life Insurance Go . 
55 Geo, 111* 

6. Lingen p. Simson, 1 S & S. 300. 

7. KrubI y. Kean. 6 Sim. 333. 

8 Drowing v. Bekjamen, 2 J, & H . 541. 

^ C^snety. Gibson, (1864) 23 Bcav. 35- > ; 

Gorbin y. Tracy, 34 Conn. 3?5. 

10 Falcke p. Gray, US R R 493 ; 4 Drew. 


651 • 29 L. J. Ch. 28. The illustration 
to GI. (A) of Sec, 12 SpeciHc Relief Act, 
IS traceable to this decision. 

11. Thombleson y. Batch, 1 Jur, 198. 

12. Taylor y Nevile, 3 Atk. 384. This case 
was doubted and criticised in Pollard 

1 K & J. 46?. 

Ir* S-t'* (1716) I Broc. P. G. 144. 

Fhorn o. The Go nmisstoner of Public 
Works, 32 Bcav. 490. 

15. Darbey p. Whittaker, 4 Drew. 134* 
Crutiwell p. Lye. 17 Vcs. 335. 

16. B^txter p, Conolly, 21 R. R, 237 : I J. & 
W* 376. 
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Gbodwiily conlrnct for , — The reason for the distinction is clear. As rightly 
pointed out by Eldon, L. G.,* “what is a goodwill but the probability that 
the old customers will resort to the old place”. So, “partly on the ground of 
Court’? incapacity to execute the contract, and partly in consequence of 
the uncertainty of the subject matter, specific performance of the agreement 
for the sale of a goodwill of a business is not granted”^ apart from the 
business. 

Goodwill apart from the business is not specifically enforced by the 
Court for two reasons : 

(i) uncertainty of subject-matter and 

(ii) impartibility of the Court to give specific directions as to what 
is to be done to transfer it.® 

(15) A contract for the sale of attorney’s business and goodwill has 
been specifically enforced/ but it has been doubted whether the contract for 
the sale of medical practice can be enforced.® 

(16) As a general rule the Court will not grant specific performance of 
a contract to carry on a partnership though after part-performance the Court 
may decree the execution of a proper deed. A contract for the sale of a 
share in partnership may be specifically enforced.® 

97. Clause (c) — Pecuniary compensation not adequate relief* — 

When courts analyse the several elements of injury that may result from an 
act or commission, courts find .that they fall under one of the following 

seven heads : 


1. “The actual pecuniary loss directly sustained”, e.g. the actual 
amount of money wrongfully withheld, the pecuniary value of the 
property wrongfully detained. 

2. “The indirect pecuniary loss”, e.g. the loss of profits, loss of 
credit, loss of reputation, loss of business, etc. 

3. “The value of time” spent in establishing the right violated. 

4. “The actual expenses or costs of suit.” 

5. “The mental suffering”, e.g. vexation, anxiety and worry. 

6. “The bodily suffering” produced by personal injuries, e,g, pain 

and the consequent illness. 

* 

7. “The sense of wrong or insult” felt by the sufferer on account 
of the act or commission being done with a malicious and deliberate 
intention. 


Courts of equity decree the specific performance of contract not upon any 
distinction between realty and personalty (immoveable and moveable) but 
because damages at law may not in the particular case afford a complete 
remedy. Thus a court of equity decrees performance of a contract for land 


' 1, Cruttwell 0. Lye, (18^0) 17 Vcs. ^35 at 
p. ’46; Fry. p. 43 (Northcote Ed ); Dart 
on Vendors an * /'uTchaserSt 8tli Ed., p* 
88l;Banerji, T agore Law Lectures^ p. 152. 
2* Grutwell ». Lyc, (1810) 17 Vei, 335 


at p. 346 ; see Sec. 57, Ulus, and (£}. 

3. Fry, p. 43; Dart, p 831; Uanerji, p. 152. 

4. Whittaker w. H jwc, 'i hcav. 383. 

5. May v* Thomp.'.oo, 20 G. D. 705. 

6. Dodson ir. Downey, ( 19 i ' j 2 Ch. 520, 
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not because of the real nature of land but because damages at law, which must 
be calculated upon the general money value of the land^ may not be a com- 
plete remedy to the purchaser, to whom the land may have a peculiar and 
special value. 8o a court of equity will not generally decree performance 
of a contract of goods or stock not because of their personal nature, but 
because damages at law calculated upon the market price of the stock, or 
goods, are as complete a remedy of the purchaser as the delivery of the stock, 
or goods contracted for, inasmuch as with the damages he may purchase the 
same quantity of the like stock or goods. The distinction between the real 
and personal property is entirely subordinate to the question whether an 
adequate remedy can be afforded.^ But the locality, character, vicinage, soil, 
easements or accommodations of the land generally may give a peculiar and 
special value in the eyes of the purchaser, so that it cannot be replaced by 
other land of the same precise value, but not having the same precise local 
conveniences or accommodations and therefore a compensation in damage 
would not be ad-:quate relief^ The Indian Legislature has attempted to 
formulate the distinction in th : form of a presumption formulated in expla- 
nation to Sec. 12 (now expla lacion to Sec. lO). The first illustration to this 
clause is the instance of an agreement ai regards immoveable property in 
regard to which under the ab jve-mintioned explanation there ii a presump- 
tion that the breach of the contract to transfer cannot be adequately relieved 
by c ioipinsation and therefore specific performance should be enforced.^ The 
first illustration relates to the ordiniiry case of sale of immoveables ; the 
second is based on Siorer v. G, W, Railway Co.,® this also relates to land ; the 
third relates to moveables where, as will be clear from the explanation to 
Sec. 12 (now explanation to Sec. 10), specific performance is the exception 
and not the rule ; it is the case of Adder ley v. Dixon^^ in which distinction was 
drawn between ordinary stock which can be had at any time in the market 
and railway shares which being limited in number cannot always be had. 
The presumption created by the above-mentioned explanation, it must be 
remembered, is a rebuttable one.’ 

By virtue of the East Africa Order, 1897, Part IV, Art. 11 (^), the Indian 
Contract Act, 1872, is applicable — Section 39 of that Act is as follows ; 

^'Section 39. When a party to a contract has refused to perform 
or disabled himself from performing his promise in its entirety the 
promise may put an end to the contract unless he has signified by 
word or conduct his acquiescence in its continuance.*’ 


The section operates in two cases, refusal and self-created disability. 
The appellant has argued and in their Lordships* opinion rightly argued that 
it is not every self-cieated disability that is within the section. If the due 
date of payment of an instalment has been allowed to pass, the promisor has 
of course become disabled from making payment on the due date and it may 
be said that his disability is self-created because it is by reason of his conduct 
that payment was not made in time. Nevertheless non-payment of an 
instalment may not be sufficient ground for avoiding the contract. The 
contention » however, is not relevant to the case before their Lordships. In 


1. Adderlcy ». Dixon, (1824) 1 Sim, & Sit. 
607 : 1 Amci 58 ; Adams v, Messinger, 
14 Mars. *B5, 

?. Adams v. Messinger, supra. 

3. 2 Story, Equitv^ ^c. 746. 

4. New Beerbhoom Goal Go. v, Bularam 
Mohatta, I. L. R. 5 Gal. 932 (P. G.} ; 


Jetharam v. Hazarimal, B. L, R. 1952 
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the case put, performance was not impossible, but the plaintiff parting with 
his oxen and wagons disable himself fiom performance. True, that after 
September was past he could not deliver in September the quantity 
deliveiable in September. Bui he has disabled himself from delivering 
in the current month of October the amount deliverable in October. 
The section according to its true meaning refers to. either refusal to 
pcrfjrm or self created disability in the promisor to perform a possible 
act. The plaintiff here by parting with his oxen and wagons had disabled 
himself from carting the timber at all. Did the defendant then (the promisee) 
put an end to the contract ? Was the letter of 20th October, a determination? 
In their Lordships* opinion it was. The plaintiff in para. 10 of his plaint 
him!ielf sa\ s that it was. It stated that the defendant had “been compelled 
to make other arrangements,” and added “so that now we cannot re-engage 
you under the terms of the contract*’. If the defendant was entitled to put 
an end to the contract this letter was in their Lordships’ opinion a dttern'ina- 
tion. It remains to consider whether the defendant had “signified by word 
or conduct his acquiescence in its continuance”. Their Lordships cannot 
find in the facts any such acquiescence. Between th;* I Ith August and the 
20th October the defendant at Hrst on 13th August pressed for performance, 
and subsequently insistf d from lime to time that the contract had been 
broken. It has been found that he did not exercise his option to deter- 
mine the contract for the breach in August hut there was another breach m 
September. On the 20tli October the defendant was in a position to avail, 
and in their Lordships* opinion did avail himself of his right under the section 

to put an end to the contT*act.^ 

I 

98. Building contracts. — Tracing the history of the development of 

law relating to building contracts Banerji in his Tagore 

Devdopment of l.w. Law Lectures thus; “The views of the courts of 

sscQi to htfivc gone through 3. process or develops 

ment with regard lo the subject of building contracts. To quote Collins, L.J., 
‘In early times they seem to have granted decrees for specific performance in 
such cases ^ Then came a period in which they would not grant such decrees 
on the ground that the Court could not undertake to supervise the perfor- 
mance of the contract.’ Later on, again, they seem to have attached less 
importance to this consideration, and returned to some extent to the same 
ancient practice, holding that they could order specific performance in ^rtam 
cases in which the works were specified by the contract m a sumcient 
manner Si it is now clearly settled that, subject to certain exceptions, 
the Court will not specifically enforce contract to build, repair or maintain 
works or buildings both because specific per formance h decreed only where 
the party wants the thing in specie, and cannot have it in any other way 
and because such contracts are for the most part so uncertain that Court 
would be unable to enforce its own judgment.-* But there are special 
circumstances which will induce the Court to make an exception. Where 
the works are reasonably defined the plaintiff has a substantial interest in 


1. 

2 . 
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the performance of the contract of such a nature as cannot be adequately 

met by an award of damages, and the land on 
which the works are to be erected is in the possession 
of the defendant or the defendant otherwise than in 
virtue of possession of the land has it in his power to 
erect the works, the Court will grant specific per- 
formance.^ Thus in one important class a purchaser of land has covenanted, 
as part of the consideration on his side, to build or execute specified works on 
that land. Such an undertaking will be enforced if the following conditions 
are satisfied : 


Essential conditions 
for enforcement of con- 
tract to build or exe- 
cute special works. 


(1) the work to be done must be defined with sufficient exactness 
for the Court to know what it is requiring to be performed ; 

(2) the party seeking performance must have a substantial in- 
terest of such a nature that damages would not be an adequate com- 
pensation ; and 

(3) the defendant has by the contract obtained possession of land 
on which the work is contracted to be done.^ 


The law has been so clearly laid down by the Court of Appeal to the 
effect just stated that it is of little use even in England to go back to the 
older authorities. 3 Where there is definite contract by which a person who 
has acquired land and in consideration thereof has agreed to create on the 
land so acquired a building of which the particulars are clearly specific and 
the erection of which is of an importance to the other party which cannot 
be adequately measured by pecuniary damages, that is a case in which 
according to the doctrine acted upon by Court of Equity in relation to 
such matters specific performance ought to be ordered.* It is competent 
to a court of equity to interfere to- enforce the specific performance of a 
contract by a defendant to do defined work upon his property in the per- 
formance of which he has material interest and which is not capable of 
adequate compensation in damages.® By far the largest number of cases in 
which specific performance has been allowed are cases against railway com- 
panies for compelling them to carry on building contracts for the conveni- 
ence of the plaintiffs from whom they purchased the lands.® Contracts for 
repairs alone are seldom enforced.*^ In Adams v. Meisinger^ the Court 
enforced specifically a contract by which the defendant had agreed to furnish 
and deliver certain patented injectors. It was assumed that they were 
yet to be made when the contract was entered into but that no skill pecu- 
liar to the defendant was required to construct them, and that they could 
be made by any intelligent artificer in the metals of which they were com- 
posed. The Court said : “The details of their manufacture are given 
by reference to the patents which arc referred to in the agreement, so that 
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5. Storer v. G. W. Railway G 63 R, R. 
yS ; 2 Y. K. & G. Ch. 48, 

6. See Hood y. V. N. E. Ry. Co., 5 Ch. 
525 : 21 L T, 206 ; ' Fortesque o. Lost- 
withiel & F. Ry. Go., (1874) 3 Ch, 
62 ; Wilson a* Furness Ry. Co., L, R, 9 
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7. City of London v* Nesh, 2 Atk. 512. 
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no difficulty such as has sometimes becij cxpirieaced could have been 
found in describing accurately and oven minutelyj as the articles to be 
furnished. Nor are there found in the case at bar any continuous duiics 
to be done or work to be perform ad requiring any payment supervision, 
which, as it could not be concluded within a definite and reasonable time, 
has sometimes b^cn held an obstacle to the enforcement of the contract bv 
the Court/’ ^ 

99. Stocks and shares. — Specific performance of a contract to sell 
a share in partnership business may be decreed, for the award of damages 
in such a case would be merely speculative. i Again, a riglit to be admitted 
as a partner by nomination undi^r a power conferred by the partnership has 
some similar incidents but is not of the same class.-' A contract to sell 
Government stock or any for which there is a regular market cannot be 
specifically enforced.® The rea-^on for this rule of law as pointed out bv 
Parker, C., in Cnddee v. Rutter is that one man’s stock did not differ from 
another man’s stock, These sorts of contracts,” observed the noble Lord, 
**are commonly understood to mean no more than to transfer th'; stock or 
pay the difference and this fully answers the intention of the parties, and 
t e party has thereby the entire benefit of his contract as fully as if the 
stocks were actually delivered, for he may buy of any other person and 
pay no more money out of pocket than if the stock were delivered to him 
according to agreement. This differs very much from a case of contract 
for lands, some lands being more valuable than others to the purchaser, but 
there is no difference in stock, one man’s stocks is equal benefit ai d 
convenience as another’s. But this does not apply to the transfer of shares 
in companies for which there is no notorious market, a court will enforce 
a contract to sell or purchase in a company unless there is free mar kcL in 
the share,”® 

A court has jurisdiction (o decree specific performance of a contract 
either to lake shares or to allot shares subject to the same principle which 
govern suit for specific performance as laid down in the Specific Relief 
Act.® 


100. Stocks.— Stocks in the East India Company were treated on the 
same basis as shares in companies on the ground that such stocks are 
seldom obtainable in the market and could have t]o recognized market 
value.’ 


101. Other cases for specific performance —A contract for sale 
and delivery of chattels which arc essential in specie to the plaintiff and 
which the defendant alone can supply can be specifically enfore.d for 
the plaintiff cannot with any amount of damages in his hands go into the 
market and purchase other articles of the same kind and value.® Thus 


1. Dodson V. Dawncy, 2 Gh* 620. 

2. Mulla, p. 763; 

3. Duncuft a. Albrecht, 12 Stn. 109 : fiB 
R. R« 46 ; Re Schwabacher, f 1908) 9B 
li. T. 127 at p. 128 ; Fry, Sp, C. 5.. 73 ; 
Guddee p Rutter, (1720) 5 Vio* Amber. 
538 : (1719) P. Wtns, 270 : 24 E. R. 521 ; 
2 Wh. T. U G (9th E 368 

,4. (1720) 5 Vin. Amber. 538 i (1719) P, 
Wmi. 2'0 : 24 E. R. 521 : 2 Wh. T. L. 
G (9th Ed.), 368. 

5, Duncuft 0 . Albrecht, iuhra \ Jackson 
a. Cocker, (1841) 4 Beav, 50 ; Gheale a. 

, S- R. Act— 35 

■ * 


Kenward, (18*^8) 3 Dc G. & J. 27 ; 
Gardener v. Pullen, (1700) I Vtrn. 394: 
23 R. R. 853 ; New Burnswick Co. v. 
Muggeridge, 4 Drews 616; Poole Mid- 
dleton, 29 Beavi €46. 

6. Transport Co*r.panv Ltd. a. Tirumalveli 
Motor Bus Service Go,. I, L. R. (195^) 

Mtd. 528:(19'j5)2M. L. J. 141. 

7. Gardener r. Pullen, tupra. 

8. North », Great Northern Ry; Co., (1860) 
2 Giff 64 ; Button », Lister, 3 Atk. 383 ; 
Nut Brown e. Thornton, (1804) 10 Ves. 
159 ; Pomeroy, 5^. C, S. 15* 
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wiicre tho defciidatit contracted to supply timber to a sliip^buLlder wlio had 
contracted to complete a ship within a given time f^r which the ti nber 
purchased was necessary and which at that time could not be purchased 
from elsewhere, the Court enforced specific performance of the contract.* 
A contract by owner of a patent to supply patented machinery which he alone 
was in a position to supply,'^ a contract to supply natural gas obtainable in 
the particular locality from the defendant alone, ^ and a contract by a timber 
company to supply slabs for fuel to a lime company"* have been specifically 
enforced. There i>, however, authority for the proposition that this doctrine 
should be confined to cases of necessity and is not to be extended to cases 
of mere convenience ^ Thus it ha ^ been judicially held that mere conveni- 
ence of location of defendant’s article is no ground for specific performance.® 
A coal comp-iny contracted with a steel company to supply coal of a specific 
quality that the steel company might need, held tliat the contract could not 
be specifically cnfoiced.^ 


Coatracl to ca^er in o 
or continue a personal 
relationship, c. g of mas- 
ter and servant cannot be 
specifically cnfoiccd. 


102. Personal services. — As a rule a contract providing for the per- 
sonal affirmative acts or p'’rsonal services of the 
parties are not specifically enforced not because the 
legal remedy of damages is always sufficiently certain 
and adequate but because the courts do not possess the 
means and ability of enforcing their decrees.® This 
rule is based on the impossibility of supervision by the 
Court® and also upon consideration of public policy.*® But where one 
person agrees to render persona! services to another which require and 
p-'esuppo^e a sp.;cial knowledge, skill and ability in the employee, so that in 
the case of default, the same services could not be easily obtained from 
others although the affirmative specific performance is beyond the powers of 
The Court, its performance will be negatively enforced by enjoining its 
bitach.^* Conversely, where the person in default is the person possessing 
special skill (mechanical engineer) and he performed the work (of construc- 
ting a macl.inc h r making and drying soap chips on the plaintiff’s plant) in 
part and uni casonably refustd lo perform the rest and when what remained 
to be done requited exercise of special skill it could not be said that he 
substantially coiiijjlcied his contract . *2 


It is no doTtbi tree that the Court cannot grant specific performance of 
contracts of service btc:5use they depend on the personal qualifications or 
volition of the part its. It is also true that an injunction cannot be 
granted to prevent the Vircach of a contract the performance of which would 


not be specifically entoiced. But to 
express exception in Sec. 57 (now 
withstanding Sec. 56 (/) [now Sec 
granting an injunction to perform a 


1, Buxton V. 1 ister, 3 Atk. 3ft3. 

2- Adams «. Mr.s^ingcr, 174 Mass. 185 : 17 
N, E. 491. 

3. Hall V. Philadelphia Go., 72 W. Va. 
573. 

4 White Marble Co. y. GonsoHdated 
Lumber Co., 205 Mich 634 : 172 W. N, 
603. 

*4. Fry, Sp» Cflw., Fee. 8*5. 

6, Lewtnan v. 0»dden, 143 Ala, 351, 

7 Dominion Goal Go. y. Dominion Iron & 
Steel Go , (1909) A. C. '293. 

8, Poinercy, Sp, Com., See. 22 ; Frith e. 


this rule the Legislature has enacted an 
"lec. 42) where it is laid down that not- 
41 (f)] the Court is not precluded from 
negative covenant, express or implied. 


Frith, (1906) A. C. 254 at p. 261, 

9, Wolverhampton, etc» y* London, etc. 

Ry., (1878) L. K. 16 Eq., 433 at pi 439. 

10. De Francesco y. Barnum, (1890) 45 Ch. 
D. 426 at p, 428; Jhonston y. Shrewsbury, 
etc. Ry., (1853) De G. M. &G. 914at 
p. 926 : 43 E R. 358. 

1 1 Pomeroy, Sp, Com., See. 24. 

12. Fairbanks Soap Co. y. Sheppard, (1953) 
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even, though it is unable to enforce specific oerforman re 

SaT ^Th-‘’-M to perform his pan oHhe 

contract. This illustraiion goes further than the English decisions where 

the courts are averse to enforce an implied negative covenant, and to extend 

the evasion of the rule against specific performance of contracts of service 

ni’gativ“ cc^cnaT' ^ -junction ,o perform" 

Where in a case there was an express affiimative covenant to serve for 

t^hree years and an express negative covenant net to serve any other firm or 


“O ground for holding ihat an injunct ion could not be 
panted against bampson provided it w-as a case in which the Court’s discrc 

Buma°ii^ N applicant. Had Sampson been in 

It is clearly a case for the exercise of that discretion in favour of the 

respondent company. It is urged that as Sampson is in America the Court 

would be issuing an injunction at which he could snap his fingers and which 

“ dear that if he Came to Bufma in breach 
^his contract not to ytrve any cne else it could be served and enforced and if 

thpe are no grounds for holding the grant of an injunction against him wa 
not right or justifiable. But even where it is otherwise it would not aff.ct the 
Court s powei to grant an injunction against the appellant company. Thev 
had expressed their hope to be able to start work in Burma and their inten- 
tion to do •I’s autumn of this year and Sampson was their Field 

Manager. This was .t clear indication on iheir part of an intention to brine 

Sampson out here during the period of his engagement to serve only the 
respondent company and it led the latter to take immediate action 


It 13 urged that an injunction should not be granted against them as 

there is no allegation that they acted fiaudulently or with deceit. No such 

allegation is made but while it is admitted that there mun be a came of 
action a^inst the appellant company to justify the issue of an injunction 
against them it is said that there is such a cause cf action and that is sufficient 
to support an injunction. The cause of action alleged is that the appellant 
company caused and procured a breach of contract cn the part of Samp^t n by 
harbouring him in that they retained him in their employ after they became 
aware that he was bound to the respondent company even if they did not 
know it before and thereby cau.^cd loss aind damage. 


The law on this Subject is to be found in Lumlej> v. and in subse- 
quent cases and it has been exhaustively considered by the House of Lords 
in Allen V. Flood * QiJinn v, Leatkam^ and South Wales ASinen^ Federation v 
Glamorgan Coal Co:^ 'Both parties also rely on JVational Phonograph Co v* 
Edison Bell Phonograph Co? In this lart cited case an injunction was granted 


1. Set Whitwooti‘thernical Co. v, Hardman, 
(1891) 2 Ch, 4 16 : 6-1 L; T. 7 16 ; 60 Li J. 
Cb. 423 * ■ 9 W. R. 43.'^, 

2. (1852i 91 R.R; 1^9 : 21 L.J. Gb. 898 t 
..IpbG'. M.fiJ 0. 604 : 19 L. T. (O.S.1 

■ zfi ilfijuri 87 it and also cltariy' within 
Sec, 57 (old) and lllustratioh (d) theiretoi 

3 . ' ( 1853 ) i El. & Bl. 2 ll 5 b 17 Jur. 827 : 22 

n Ji Q. Bi 463^: 1 W.'^RJ432. i 

4. (1898) A. G. 1 : 77 L. T, 717 : 67 Li J. 


Q. IL 119; 46 W. R. ii58 : 62 T. P 5U5 * 
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L. T. 289 : 70 L. J 
R. 139; 

17 T.L. R. 749. * 
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against the third party coir.pany though no case was brought against the 
factors with whom the plaintiff company had a contract and against whom 
possibly there was no cause of action. 

In Allen v. Fiood,^ Lord Watson says ; 

* ‘There arc in my opinion two grounds only upon which a person 
who procures the act of another can be made legally responsible for 
its consequences. In the first case he w’ill incur liability if he know^- 
iiigly and for his c.wn ends induces that other person to commit an 
actionable wrong. In the second place, when the act induced is 
within the right of the immediate actor, and is therefore not wrong- 
ful in so far as he is concerned it may yet be to the detriment of a 
third party ; and in that case, according to the law laid down by the 
majority in Lumley v. Gye,^ the inducer may be held liable if he can 
be shown to have procured his object by the use of illegal means 
directed against that third party > 


Courts have refused to grant injunction to restrain in the breach of an 
agreement.^ Where, however, services have been rendered, a suit^ for 
specific performance will be competent to obtain the result of such services. 
I'he fourth illustration to Cl. (e) is a case in point. In this illustration the 
piciuic is already painted, i.e. services already pei formed and the suit is only 
to obtain the result of that service in the shape of picture. But for the fact 
that Uie picture is already painted the relief could not be given as the act 
depends upon the personal volition of the party and the Court cannot decree 
that a person shall paint a picture any more than it can decree that a person 
shall act or sing at a theatre so many nights in the week. 

103. Explanation. — The explanation to Sec. 12 (now explanation to 
Sec. 10) of the Specific Relief Act makes it clear that unless and until the 
contrary is proved, the Court shall presume that the breach of a contract to 
tiansfer immoveable property cannot be adequately relieved by compensation 
in mpney.® A contract to convey land is always specifically enforceable by 
the purchaser.® But a contract “for ihc sale of personal property”, on tlic 
o^her hand, is not generally enforced specifically, and a clear case of the 
inadequacy of damages is necessary in order to obtain relief, except, accord- 
ing to modern decisions it Ivas special value ’ 

The prt sumption is, however, rebuttable.® The presumption in the 
of contiacts for immoveable property always is that damages are not an 
adcqu^*te remedy a T.d that pr. sumption is not rebutted merely by the fact 
that the panics had provided for recov'ery of damages by the plaintiff. It 
has got to be remembered that a party to the contract may sometimes be 
ciitiiUd to damages as one of the considerations in addition to the remedy 
of sp< rific performance.® As already stated, the courts of equity decree the 


L (IB'F) A. G. 1 : 77 L. T. 717 : 67 L. J. 
Q. li. 1 19 : 46 W. R. 2.^8 : 62 J. P. 5'. 5 ; 
14 T L. R. 125. 

2i ( 8^3) 2 El. & hi 2.6 ; 17 Jur. 327 : 22 
L J. Q. B. 463 ; 1 W.R. 4'i2, 

3. Indc-Puiira Od Fields, Ltd. y. Furtra 
Oil t'.ompany Ltd , A.T.R. 1921 L. Bur. 

1 9 at op. 2U-2 1 • 

4. o. Rhapu S; ju, I. L. R '< Bom. 
550 ; N. C. Sarkat v. Bar.^i <»r,i t . al 
Concern Ltd., 16 C, W. N. 2ri'>- Ku r- 
nianji v. Gordon, I.L.R. 6 Bom. .*6. 


5 Gaindo Devi v, Shanti Swaroop, 167 
L O. 657 : 9 R. A. 554 : 1937 A, L. R. 
227 ! 19 .6 A. W, R. 1290. 

6. Williston on Contrects, Art. 1419, p. 
9953. 

7. ibid,. Art. 1419, p. 3954. 

8. Ramji Patel o. Rao Kishore, A.I.R. 
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specific performance of contracts not upon any distinction between moveable 
and immoveable property but because damages at law may not in particular 
case afford a complete relief.^ The Legislature, however, does not intend 
that persons entering /into contracts for tra 

should be allowed to v^cape from them to suit their own convenience by 
simply alleging that' the person in whose favour the contract was made could 
be compensated in money and with that object has added the explanation 
requiring the Court to presume that such compeni-ation cannot be adequate 
relief unless and un^il the contrary is proved.2 The word “inadequate* in 
this connection mcaiis adequate in the opinion of the Court based on^ tacts 

proved on the record of the particular case even though 
Meaning or the word the plaintiff may consider it to be inadequate.^ Nor 
“adequate explained. allowed to evade specific performance 

of a contract relating to transfer of immoveable property merely .because the 
contract provides a penalty to be paid n default and it is for the defendant 
to show why the Court should not decree specific performance m the exercise 

of its discretion,* 


104, Practice and procedure. - ^ 1 • * 1 * 

mance of a contract to sell, some of the plaintiffs die 

Death of some plaintiffs and no one is added as their representative, the suit 
* T? £ their Specific performance to ^cll cannot be decreed 

rcprcscntativc-Effcct, the absence of all the parties to the contract. Nor 

is it open to some of the plaintiffs to appeal in such a case.® 


105. Section 47* C. P. C.— Where a suit for possession is compromised 
and dismissed upon the defendant agreeing to execute a kahuliyat m plamtiH s 
favour, but no such condition was entered in the decree, the plaintiff s suit 
for specific performance of the agreement could not be baried by Sec. 47 ot 
the Code of Civil Procedure, Act V of m.8.» A Jo, hot, section cannot 

bar a suit in respect of a compromise subsequent to a decree and relating to 

property not affected by it.^ 


New 

11. Gases m which speci- 
fic performance of contracts 
connected with trusts enfor- 
ceable. — (1) Except as other- 
wise provided in this Act, speci- 
fic performance of a contract 
may, in the discretion of the 
Court, be enforced when the act 


1 


2 . 


3. 

4 . 


Adderley v. Dixon, (1824) 1 S. & A® * 
Adams v. Messinger, ’ 

Cuddec V. Rutter, 1 W. T- G. 
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A.I.R, 1951 Mad. 767 at p. 768. 

Brij Ballav », Mahabir Prasad, ^^V*’**- 
Nawab u. Hukam Din, A. I. Rs ly 
Lah* 605 at p, 605 ; 87 I* G. 51 1 : 

P, li. R 731 ; s€e Maung Kyaw ». Ma 


Old 

12. (a) when the act agreed 

to be done is in the perfor- 
mance^ wholly or partly, of a 
trust. 


Gauk, 27 I. G. 732 : 8 Bur L T 101 
M. Rama o. M. Annayya, JO !• p* 
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M, L. J. 152 ; Sri Ram 
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Aziz Khan t-, Bhola Nath Srr/^tfva 
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New 

agreed to be done is in the per- 
formance wholly or partly of a 
trust. 

(2) A contract made by a trus- 
tee in excess of his powers or 
in breach of trust cannot be 
specifically enforced. 




21. {e) a contract made by 

trustees either in excess of their 
powers or in breach of their 
trust ; 

Illustration 

Of clause (a) — A holds certain stock 
in truvt for B. A wrongfully disposes 
of the stocks The law creates an obli-^ 
gation on A to restore the same quantity 
of stock to B, and B may enforce specific 
performance of this obligation* 


SYNOPSIS 


1. Legislative changes 278 

2# General note . . . 278 

3. Clause (1) — Trust ... 279 

4. Clause (2) — Trustees ... 279 

5. Duty of trustees for^sale . . . 279 

6. Sales in breach of trust not enforced 279 

7. Proper and improper sales ... 280 


8. Purchaser need not accept different 


title ... 281 

9. Duty of purchaser and right to claim 
damages ... 281 

lOt Sales by persons in fiduciary position, 
such as, agents, directors, etc. ... 281 

1 1 . Injunction . . . 281 

12. Sales, leases and repairs by trustees 281 


1, Legislative changes. — The present section is the result of the 
amalgamation .of the old Secs. 12 [a) and 21 (£) of the repealed Act. The 
marginal notes to this section are entirely new. 

Sub-section (1) of Sec. 11 of the new Act reproduces the language with 
slight alterations of Sec. 12 (a) of the repealed Act. 

The words ‘‘in this Act’* have been substituted in sub-section (1) of 
the new Sec. 11 for the words “in this Chapter” which found place in the 
old Sec. 12, For the word “any” the word “a” has been inserted. 
The language of old section is reproduced in sub-section (2) of the 
present section. Illustrations to Sec. 21 (^) of the repealed Act have been 
deleted. 

2. General note. — The only reference to trusts so far as specific per- 
formance was concerned, were in Secs. 12 (a) and 21 (c) of the repealed Act. 
Both of them have been included in the present section. 

Clause (a) of old Sec. 12 relates to an obligation arising out of a trust. 
Some jurists consider such an obligation as appertaining to the Law of 
Contracts but in view of the definition of a trust in the Indian Trusts 
Acts, such an obligation arises out of an executed contract. The relief 
by way of specific performance is, on the other hand, available only 

in respect of executory contracts, ^ to which the other clauses of old Sec. 12 
relate. ^ 

It seems, therefore, appropriate to delete Cl. (a) from Sec. 12 and 
to place all the provisions relating to trusts logeUicr iji one section. The 


1, Ba&erji, Law of Specijic Reiie/t lad Ed., p. 84 
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only references to trusts, so far as specific performance is i concerned, are in 
Secs, 12 (a) and 21 (c)* Their Lordships propose to include both of them in a 
new section. 

3. Clause (1) — Trust. — If a tiust is constituted, be it express, implied 
or constructive, a court of equity would at the suit of a beneficiary enforce its 
specific performance ; that relief is given by this clause. The Court would 
enforce trust but not only against those who are rightfully possessed of trust 
property as trustees but also against all those who come into possession of 
property bound by the trust with notice of the trust.’ In the case of trust 
specific performance will be granted without reference to the question of 
sufficiency or practicability of damages. The interposition, however, of 
courts of equity was not confined to those cases where the articles sought were 
of some peculiar or intrinsic value, if there subsisted any fiduciary relation 
between the parties.* The creation of a trust imposes duties on the trustees 
which may be enforced even by strangers to the transaction, who i may not 
even have been in existence at its date.* 


4. Clause (2) — irustces. — A trust is an- obligation annexed to the 
ownership of the property and arising out of a confidence reposed in and 
accepted by the owner or declared and accepted by him for the benefit of 
another or of another and the owner. It also includes an obligation in the 
nature of a trust within the meaning of Chapter IX of the Indian Trusts 
Act, 1882. The person who accepts the confidence and also every one who 
holds the property in trust is called trustee. 

5. Duty of trustees for sale. — In the execution of trusts for sale, 
which may be absolute, and therefore, to be carried into effect without 
undue delay, or discretionary or deferred, in which cases the trustees 
must judge as to the time of sale, and in the exercise of powers of sale, which 
again may be discretionary, or in effect in the nature of trusts/ in all these 
cases It is the duty of the trustees to act in strict conformity with the terms of 
the mandate given to them, which, however wide, must be followed for 
the benefit of the cestui que trust, and to deal with perfect fairness as between 
their several cestuis que trust, and to observe the rules laid down by the Court 
in these matters.^ 

A court of equity will not gtanc specific performance when a trustee 
has entered into a contract which is in excess of his powe?s or which is 
ultra vires,^ — 

The test obviously is whether the granting of specific performance 
would involve a breach of trust.’ 


6. Sales in breach of trust not enforced. — In order to safeguard 
the interests of beneficiaries against improper sales by their trustees the 
Court refuges to assist the purchaser by ordering specific performance of the 
contract, leaving him to pursue against the trustees his remedy by way of 
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3* Brojo V. Huno, I. L R. 5 Gal. 700 : 6 
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Eq R, 682 ; Ord u. Noel, 5 Maddt 438; 
Motee V, Mudboo. I W. R 4; Sarbrsh u, 
Hari, 14C.W.N.451. 
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damages for breach of the contract ; and if the sale purports to be made 
under a power the terms of which are not strictly complied with, the Court 
will- not lend its aid to supply the defect in the execution of the power to 
assist either vendor or purchaser. The ground of this rule is that a sale 
which is in effect a breach of trust, and results in damage to cestuis que tru t, 
gives no right to the purchaser, because it is an act which the trustees are 
not lawfully competent to do.^ 

The Court will not generally exercise ic? extraordin'xry power in com*' 
pelling a specific performance, where to do so would necessitate a breach of 
trust or of a prior contract with a third person, or world compel a person to 
do what he is not lawfully competent fo do, even though at the time of the 
contract, the act might have been lawful, partly, as it seem^, on the ground 
of untairness and illegal taint of such a contract in itself, and partly of the 
hardship to which it would expose the person, forced to e xcute it.* “The 
plaintiff must also/’ said Lord Redesdale, ‘‘show that, in seeking the perfor- 
mance, he does not call upon the other party to do an act which he is not 
lawfully competent to do ; for if he does, a consequence is produced that 
quite passes by the object of the Court in exercising the jurisdiction, which 
is to do complete justice.^ Even where there is nothing amounting to a dis- 
tinct breach of trust the Court is usually unwilling to enforce any transaction 
resulting in injury to third persons and will he delicate of interfering against 
trustees.* In order to defeat an action it is not essential to prove an actual 
breach of trust. Even where a trustee has acted in au unbusiness-like manner, 
or failed in reasonable diligence and contracted under circumstances of 
haste and improvidence. Court of Equity will be slow in giving relief by way 
of specific performance to other party.® 

7. Proper and improper sales. — Thus where trustees act hastily, or 
partially in favour of one cestui que truit or conduct the sale so that they do 
not get the best price, as by changes in the letting without pr ^io ws notice, 
then, however fairly the purchaser may have acted, he w'fli'^^iotbe allowed 
to enforce his contract specifically. But if the trustees>^1iave obtained the 
best price, according to a previous valuation properly made, the sale will be 
upheld, although the purchaser may immediately afterwards resell at an en- 
hanced price.® Therefore, where trustees under a creditor's deed Improvi- 
dently sold at an under-value, in order to obtain the speedier payment of a 
particular creditor the Court refused specific performance.^ A mistake made 
by trustees for sale is not allowed to affect the interest of their cestui que trusi? 
Where the trustee had negligently misdescribed the property the Court re- 
fused specific performance with compensation because the allowance of com- 
pensation would be injurious to the cestui que tTust»^ Similarly, where the pur- 
chaser was to retain out of the property a private debt to him from one of the 
trustees, the Court refused to enforce the sale.*® When one of a body of trus- 
tees contracts to sell on the supposition that the rest will join in completing 
the sale the purchaser has no right to compel them so to do.** 
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Purchaser ueed not accept different title. — Where trustees 
having no power of sale or no power until the death of a tenant for life, 
enter into a contract for sale, the purchaser is not bound to accept their offer 
to obtain the concurrence of all tlie beneficiaries.' 


9. Duty of purchaser and right to claim damages. — Purchaser 
from trustees are dutyj bound to see that the sale itself is not in breach of 
trust, or that some act done in the course of it will not prevent them from 
enforcing the conti'act. They must not rely on a condition intended to pre- 
vent the application of the rule that a sale which amounts to a breach of trust 
will not be enforced. ^ But they might recover damages against the trustees 
in consequence of being unable to obtain the benefit of their contract.® But 
their right can be no higher than that of a purchaser buying from persons 
who are not trustees, and they are, therefore, not entitled to damages for loss 
of bargain.* 

Before a decree for specific performance is granted the Court has to 
ascertain whether the contract can be specifically enforced. One of the 
elements to be considered in this connexion is whether the specific performance 
of a contract would involve a breach of trust.® The Court will not lend its 
aid to give effect to a contract which is illegal whether it violates the common 
law or statute law, either expressly or by implication.^ 


10. Sates by persons iu fiduciary position, such as, agents, direc« 
tors, etc, — The principle of the clause does not only apply to persons 
standing in the position of formal trustees, but it seems, it applies to all cases 
of trust and confidence, so that, if a contract were the result of a gross breach 
of duty by an agent towards his principal, the Court would not, it srems, 
enforce the consequences of that act.’ Therefore, Vjesides the case of sales 
by trustees properly so called, sales by other persons in a fiduciary position, 
such as, agents® will not be enforced if made so as to prejudice the rights of 
principals, shareholders, or others entitled to be protected by them. 


11. Injuuction.— The Court may grant an injunction at the instance 
of a beneficiary to restrain an improper sale by trustees.® 

The Court will not, in a fictitious action for specific performance against 
trustees who submit to the order of the Court, determine a question arising on 
the interpretation of the trust. 

12. Sales, leases and repairs by trustees. — In the execution of 
trusts for sale, which may be absolute, and therefore, to be carried into effect 
without undue delay, or discretionary or deferred, in which cases the trustees 
may judge as to the time of sale, and in the exercise of powers of sale, which 
again may be discretionary, or in effect in the nature of trusts." In all these 
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cases it is the duty of the trustees to act in strict conformity with the terms 
of the mandate given to them, which, however wide, must be followed for the 
benefit of the cestui que trust and to deal with the perfect fairness as between 
their several cestui que trust ^ and to observe the rules laid down by the Court 
in those matters. 

The Court does not permit the interests of beneficiaries to be effected by 
improper sales by their trustees ; and in such cases refuses to assist the pur- 
chaser by ordering specific performance of the contract, le^iving him to pursue 
against the trustees his remedy by way of.damages for breach of the contract; 
and if the sale purports to be made under a power, the terms of which are 
not strictly complied with, the Court will not lend its aid to supply the defect 
in the execution of the power to assist either vendor or purchaser. The 
ground of this rule is that a sale which is in effect a breach of trust, and results 
in damage to cestui que trusty gives no right to the purchaser, because it is an 
act which the trustees are not lawfully competent to do.' 


If, therefore, trustees act hastily or partially in favour of one cestui que 
trust, or conduct the sale so that they do not get the best price, as by changes 
in the lettering without previous notice, then, however fairly the purchaser 
may have acted, he will not be permitted to enforce his contract If, on the 
other hand, the trustees have obtained the best price, according to previous 
valuation properly made, sale will be upheld, although the purchaser may 
immediately afterwards resell at an enhanced price. ^ 


Specific performance was, therefore, refused where trustees under a 
creditors* deed improvidently sold at an undervalue in order to obtain the 
.speedier payment of a particular creditor.® Where the purchaser was to 
retain out of the price a private debt due to him from one of the trustees, the 
sale was not enforced.* 

On the same principle, where the trustee had negligently misdescribed 
the property, specific performance, with compensation, was refused, because 
the allowance of compensation would be injurious to the cestui que trustf^ 
and a mistake by trustees for sale is not allowed to effect the interests of 
their cestui que trust»^ So, if one of a body of trustees contracts to sell on the 
supposition that the rest will join in completing the sale, the purchaser has 
no right to compel them so to do.’ 


The result of the cases is that purchasers from trustees are bound to 
see that the sale itself is not a breach of trust, or that some act done in the 
course of it will not prevent them from enforcing the contract. They must 
not rely on a condition intended to prevent the application of the rule that 
a sale which amounts to a breach of trust will not be enforced.® The 
purchaser might recover damages against the trustees in consequence of being 
unable to obtain the benefit of his contract in these cases,® but his right can be 
no higher than that of a purchaser buying from persons who are not trustees. 
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and he is, therefore, not entitled to damages for loss of bargain according to 
the rule in Bain v. Foth^tgilL^ 

It has been held that where trustees having no power of sale or no 
power until the death of a tenant for life, enter into a contract for sale, the 
purchaser is not bound to accept their offer to obtain the concurrence of all 
the beneficiaries.^ 

Besides the case of sales by trustees properly so called, sale by other 
persons in fiduciary position, such as, agents,® and directors^ will not be 
enforced if made so as to prejudice the rights of principals, shareholders, 
or others entitled to be protected by them. The Court will not, in a 
fictitious action for specific performance against trustees who submit to the 
order of the Court, dejermine a question arising on the interpretation of the 
trusts.® 


New 




12* Specific performance 
of part of contract* — (1) 

Except as otherwise hereinafter 

provided in this section, the 

Court shall not direct the 
specific performance of a part 
of a contract. 


17* Bar in other cases of 
specific performance of part 
of contract* — The Court shall 
not direct the specific perfor- 
mance of a part of contract 
except in cases coming under 
one or other of the three last 
preceding sections. 


(2) Where a party to a con- 
tract is unable to perform 
the whole of his part of it, 
but the part which must be 
left unperformed bears only 
a small proportion to the whole 
in value and admits of compen- 
sation in money, the Court 
may, at the suit of either party, 
direct the specific performance 
of so much of the contract as 
can be performed, and award 
compensation in money for the 
deficiency. 


l* L. R. 7 H. L. 158 ; S€e Gas Light and 
Coke Go. w. Towsc, 35 Gh» D. 519, 543. 
2, Ar Bryant and Burmingham, 44 Gh. D. 
218 j Re Head and Macdonald, 45 Oh. 
D, 310, Secus^ if the sale was made at 
their request ; iJs. Baker and Selinf*n, 
(1907) 1 Oh.23Bi ' 


14* Specific performance 
of part of contract where 
part unperformed is small* 

— -Where a party to a contract 
is unable to perform the whole 
of his part of it, but the part 
which must be left unperformed 
bears only a small proportion 
to the whole in value, and ad- 
mits of compensation in money, 
the Court may, at the suit of 
either party, direct the specific 
performance of so much of the 
contract as can be performed, 
and award compensation in 
money for the deficiency. 
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Illustrations 

(a) A contracts to sell B a piece of 


(3) Where a party to a con- 
tract is unable to perform the 
whole of his part of it, and the 
part which must be left unper- 
formed either — 

(a) forms a consi derable part 
of the whole, though admitting 
of compensation in money ; or 

(^) does not admit of compen- 
sation in money ; 

he is not entitled to obtain a 
decree for specific performance ; 
but the Court may, at the suit 
of the other party, direct the 


land consisting of \ 00 bighas. It turns 
out that 98 bighas of the land belong to 
A, and the two remaining bighas to a 
stranger^ who refuses to part with them. 
The two bighas are not necessary for the 
use or enjoyment of the 98 bighas^ nor so 
important for suck use or enjoyment that 
the loss of them may not be made good 
in money, A may be directed^ at the 
suit o/B, to convey to B, the 98 bighas / 
and to make compensation to him for not 
conveying two remaining bighas ; or B 
may be directed, at the suit of A, to pay 
to A on receiving the conveyance and 
possession of the land the stipulated 
purchase money less a sum awarded as 
compensation for the deficiency, 

(b) In a contract Jor the sale and 
purchase of a house and lands for two 
lakhs of rupees, it is agreed that part of 
the furniture should be taken at a 
valuation. The Court may direct specific 
performance of the contract notwithstand'^ 
ing the parties are unable to agree as to 
the valuation of the furniture, and may 
either have the furniture valued in the stut 
and include it in the decree for specific 
performance, or may confine its decree to 
the house. 

15* Specific performance 
of part of contract where 
part unperformed is large* 

— Where a party to a contract 
is unable to perform the whole 
of his part of it, and the part 
which must be left unperformed 
forms a considerable portion of 
the whole or does not admit of 
compensation in money, he is 
not entitled to obtain a decree 
for specific performance. But 
the Court may, at the suit of 
the other party, direct the party 
in default to perform specifi- 
cally so much of his part of the 
contract as he can perform, 
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party in default to perform spe- 
cifically so much of his part of 
the contract as he can perform, 
if the other party — 

(i) in a case falling under 
CL (g) p ays or has paid the 
agreed consideration for the 
whole of the contract reduced 
by the consideration for the 
part which must be left unper- 
formed and in a case falling 
under CL (^), the consideration 
for the whole of the contract 
without any abatement ; and 

(ii) in either case, relinquishes 

all claims to the performance 
of the remaining p art of the 

contract and all right to com- 
pensation, either for the defi- 
ciency or for the loss or damage 
sustained by him through the 
default of the defendant. 


(4) When a part of a contract 
which, taken by itself, can and 
oi^ght to be specifically per- 
formed, stands on a separate 
and independent footing from 
another part of the same con- 
tract which cannot or ought 


provided that the plaintiff relin- 
quishes all claim to further 
performance, and all right to 
compensation, either for the 
deficiency, or for the loss or 
damages sustained by him 
through the default of the 
defendant. 

Illustrations 

(a) A contracts to sell to ^ a piece of 
land consisting of 100 bighas. It turns 
out that 50 bighas of the land belong to 
A, and the other 50 bighas to a stranger y 
who refuses to part with them, A cannot 
obtain a decree against B for ike specfic 
performance of the contracly hut if^ is 
willing to pay the price agreed upon, and 
to take 50 bighas which belongs to A, 
waiving all rights to compensation either 
for the deficiency or for loss sustained by 
him through A^s neglect or default, B is 
entitled to a decree directing A to convey 
those 50 bighas to him on payment of the 
purchase money, 

(b) A contracts to sell to B an estate 
with a house and garden for a lakh of 
rupees. The garden is important for 
the enjoyment of the house. It turns out 
that A is unable to convey the garden, 
A cannot obtain a decree against B for 
the specific performance of the contract, 
but if B is willing to pay ike price 
agreed upon, and to take the estate and 
house without the garden, waiving all 
rights to compensation either for the deji-^ 
ciency or for loss sustained by him 
through AV neglect or default, B is 
entitled to decree directing A to convey 
the house to him on payment of the 
purchase money, 

16* Specific performaxice 
of independent part of the 
contract. — When a part of a 
contract, which taken by itself, 
can and ought to be specifically 
performed, stands on a separate 
and independent footing from 
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not to be specifically, performed, 
the Court may direct specific 
performance of the former part. 


Explanation . — For the purpo- 
ses of this section, a party to 
a 'c ontract shall be deemed to 
be unable to perform the whole 
of his part of it if a portion of 
its subject-matter existing at the 
date of the contract has ceased 
to exist at the time of its 
performance. 


another part of the same con- 
tract which cannot or ought 
not to be specifically performed, 
the Court may direct specific 
performance of the former part. 

13* Contract of which the 
subject has partially ceased 
to exist. — Notwithstanding any- 
thing contained in Sec. 56 of 
the Indian Contract Act, a 
contract is not wholly impossible 
of performance because a portion 
of its subject-matter existing at 
its date, has ceased to exist at 
the time of the performance. 


Illustrations 

(a) A contracts to sell a house to B 

Jor a laKh of rupees. The day after the 
contract is made the house is destroyed 
by a cyclone. B may he compelled^ to 
perforin his part of the contract by paying 
the purchase-money, ' 

I 

(b) In consideration of a sum of money 
payable ^ B, A contracts to grant an 
annuity to B for B*j life. The day after 
the contract has been made^ B is thrown 
from his horse and killed. B*^ represent 
tative may he compelled to pay the 
purchase money. 
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1. Legislative changes. — Sub-section (4) corresponds and reproduces 
old Sec. 16 without any change. 

Explanation to the new section corresponds to old Sec. 13. The words 
**Notwithstanding anything contained in Sec. 56 of the Indian Contract Act, 
a contract is not wholly impossible of performance because,” have been sub- 
stituted by the words ‘‘For the purposes of this section a party to a contract 
shall be deemed to be unable to perform the whole of his part of it”. Illustra- 
tions under the old Sec. 13 have been omitted. 

2- Genei^al note.- — Sections 14 to 17 of the old Act have been grouped 
together in the present section and old Sec. 13 is appended in a modified form 
as an explanation thereto. The Law Commission of India, in their Report on 
the Specific Relief Act while giving reasons for their suggestions say : 

“It is not clear from the language of Sec. 13 (old) where the section 
has an independent existence or has to be read along with the 
succeeding sections relating to partial performance. Collett^ as well 
as Banerji® have taken the latter view. We think it should be made 
clear that the principle embodied in Sec. 13 (old) is a general principle 
which has to be borne in mind while applying Secs. 14 to 16 (old). 
We propose to amalgamate Secs, 14 to 17{old) into one section and to 
append Sec. 13 (old) in a modihed form as an explanation thereto, 
omitting the reference therein to Sec. 56 of the Contract Act. While 
Sec. 17 (old) enunciates the general rule that the Court will not 
enforce specific performance of a part of a contract Secs. 14, 15 and 
16 (old) provide exceptions to this general rule, and the Privy Council 
has held® that Secs. 14 to 17 (old) taken together constitute a complete 
Code and that any claim for specific relief of a part of a contract must 
be brought within the terms of these sections. In these circumstances, 
it is desirable to amalgamate Secs. 14 to 17 (old) into one section and 
to provide that the Court shall not direct the specific performance of 
a part of a contract except as provided therein. No change in prin- 
ciple is required in Secs. 14, 16 and 17 (old). Section 15 (old) contem- 
plates two types of cases, namely, ({) where the part, which must be 
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left unperformed, forms a considerable portion of the whole but 
admits of compensation in money, and («) where it does not admit of 
compensation. In our opinion, the principle embodied in the 
section, as it stands, is inequitable so far as the former case is concern- 
ed for, where monetary assessment of the part unperformed is possible, 
there is no reason why the plaintiff should not get a proportionate 
abatement of the consideration when he is to relinquish all claim to 
further performance or any further compensation for the breach. In 
the latter case, on the other hand, no question of abatement arises 
because apportionment of the consideration is not possible.’*^ 

. . . .Section does not have retrospective operations— I n the case of 
Moulvi Hossain Mian v. Raj Kumar Haidar,^ it is stated : 

“Moreover the Specific Relief Act embodies what in essence is 
adjective law and the substantive law must be looked for elsewhere”. 

It may be that the Specific Relief Act, by and large, may be said to deal with 
procedural aspect of the law of specific performance ; but that in itself does 
not mean that none of the provisions of the Act deal with or confer rights on 
the parties. The Code of Civil Procedure is in its essence a law of procedure* 
Nevertheless the right of appeal, provided for in the Code, has been consis- 
tently held to be a provision conferring substantive rights on the parties. 
It is not the general nature of the Act as a whole which is really relevant for 
our purpose. What is of real importance is to see whether Sec. 15 of the old 
Act is substantive law or is adjective law or is an amalgam of both. It may 
be stated that in the Full Bench Decision of the Patna High Court in the case 
otTika Sao v, Harilal,^ Fazl Ali, J., referring to Sec. 2 7 -A, Specific Relief Act of 
1877, stated that the section “confers an active title on the lessee provided that 
the contract of lease was entered into after 1st April, 1930”. It would thus 
be seen that at least in respect of one of the provisions of the Act it has been 
held that it deals with substantive rights. Section 15 of the old Act is 
exclusively neither the one nor the other but a combination of both the 
substantive law and the procedural law. Similarly is the position with res- 
pect to Sec. 12 of the Specific Relief Act of 1963 which embodies Secs. 14 to 
17 of the Act 1877 with certain amendments and alterations. It would be 
noticed that sub-section (3) of Sec. 12 brings about a change in a very vital 
aspect as compared to the Act of 1877. Whereas in the earlier Act the party 
seeking specific performance under the corresponding provisions of Sec, 15 
had to pay the entire amount of consideration stipulated in the agreement 
even where he was seeking enforcement of a part of the contract, under the 
present Act he has to pay only a part of the consideration after abatement in 
the amount of consideration as mentioned in the section. This change on a 
vital aspect is not really a change in respect of procedural aspect but on the 
other hand it fixes and specifies the mutual rights of the parties which may 
properly be classified under the head substantive law. It may be stated that 
the observation that the “substantive law may be looked for elsewhere’* made 
in Hossaift Mian v. Raj Kumar Haldat^ was made with reference to 

Sec. 27 of the Act of 1877, as will be apparent from the lines that follow 
which are : 

“In our judgment the substantive law, the foundation for specific 
relief provided for in Sec. 27 (b). Specific Relief Act, is to be found in 
para* 2 of Sec. 40, Transfer of Property Act.” 


1. Report of the Law Gornmissioii on 3. A I.R. 1940 Pat. 385. 

Specific Relief Act, 4, A.I.R. 1943 Cal, 417. 

2. A.I.R. 1943 Gal. 417 at p. 426. 
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A perusal of Sec. 27 (6) will clearly show that the said provision deals 
exclusively with procedure and in that situation it was rightly pointed out 
that the substantive law may he looked for elsewhere. The argument that 
Sec* 12 of the Act of 1963 only lays down a new or amended remedy and is 
thus truly speaking procedural in nature is also not correct. It is true that 
provisions introducing new remedies have been classified with provisions as 
to procedure, but as has been pointed out in Halsbury*s Laws of England (3rd 
Ed., Vol, 36, p. 4ja) ; 

‘*The reference to ntiW remedies should on principles be taken to 
be confined to remedies granting of which would not alter the 
substantive rights of the parties. Thus in the Iron sides (1862) Lush 
458 the new remedy consisted of no more than an alternative mode of 
enforcement,” 

It may also be referred to the observation of Lord Wright, M. R. in a Debtor y 
cx parte Debtor^ ; 

“Thus while an appellate court is able, and bound, to give efTect to 
new remedies which have been introduced by enactments passed after 
the order appealed from was made by the Court of first instance, yet 
with regard to substantive rights it is well established that the Appel- 
late Court must give effect to the same law as that which was in force 
at the date of earlier proceeding”.^ 

4. Sub-section (1) —Scope and application. — Sub-section (1) of the 

present section lays down the general principle that it is of the essence of 
specific performance that part only of an agreement ought not to be per- 
formed.® Except under that special circumstances mentioned in the section 
which embody the exceptions to the general rule and exhaust all the circums- 
tances under which a partial performance of a contract will be enforced.* 
Parties when they enter into a contract do not contemplate a partial or 
lopsided performance of it. Therefore, equity requires that if there is to be 
a specific performance, it should be that of the contract in its entirety. The 
Court should abstain from remodelling the contract, A court cannot ask 
a party to do an act the effect of which would be to compel a third party 
to bring a suit.® Having regard to the reason of the thing and to the langu- 
age of sub-sections (2) and (3) of this section it does not seem applicable to 
a case where all the rest of the contract has already been performed. Neither 
can it be used, it seems, to override an express agreement of the parties.® 
Perhaps the object of sub-section (1) was to prevent that remodelling of 
contracts which has sometimes been carried to excess in English cases. ^ 
What would amount to oral agreements constituing a condition precedent 
as contemplated by proviso 3 to Sec. 92, Evidence Act, has been explained 
in numerous cases. In Rowland v. Administrator-General^^ a collateral oral 


1. 1939 Obancery 237 at p. 2'13. 

2. Girdhar Das Anandji 0 . Jivaraj Madhav- 
ji Patel, (1971) B. L, J. R. 828 at pp. 
835-36, 

3. Gutts 0 , Brown, I. L. R. 6 Cal- 328 ; 
Merchants Trading Go. p. Banner, 
L. R. 12 Eq. 18 ; see also 23 W. R. 
434 : 1. L. R. 24 Gal. 895. 

4. Srinivasa p« Sivarama, I. L. R, 32 Mad. 
320 : 4 1. C. 506. 

5. Hussain 0 , Jahan. 58 P. R. 1913 ; 
Govinda o. Apathsahya, I.LtR. 37 Mad. 
403 ; 1912 M.W.N. 87 ; U M.L.T. 87 : 
22 M.L.J. 257 : 13 1. G. 471. 

S. R. Act — 37 


6 . Secretary of State u. Volkart Bros., 

I. L, R. 51 M-d. 885 P. G.) : 111 I. G. 
404 ; A. I, R. 1928 P. G. 258 : ^5 I. A. 
423 : G. W. N, 33 ; 55 M. L. I. 646: 
1928 M. W. N. 754 : 28 L. W. 803 : 26 
A. L. J. 1 229 : 48 C. L. J. 43 1 i 30 Bom. 
L. R 1578. 

7 . Fry on Spec'Jic Performance ; see also 
1. L. R. 37 Mad. 40 • ; S, K. Buty 0 . 
Sriram Hari, A. I. R, 1954 T.-G. 65 at 

p. 68. 

8 . A. I. R. 1 938 P, C. 198 : 32 Sind L. R. 
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agreement not to enforce a promissory-note until a certain specified condition 
was fulfilled, was held to be an oral agreement constituting a condition 
precedent attaching to obligation arising out of the note and as such coming 
within proviso 3 to Sec. 92, Evidence Act, 

In Shivlal v. Bai Sankli^^ af Hindu widow’s claim for arrears of main- 
tenance due to her on the strength of a written agreement between herself 
and her brothers-in-law, providing for payment of annuity to her at a speci- 
fied rate was resisted by the brother-in-law by setting up an oral agreement 
that the payment of the amount was conditional upon their being satisfied 
of the widow’s continued good conduct. It was found that the written con- 
tract had already come into effect and that payments were already made 
to the widow during the first four years from the date of the agreement and 
accordingly it was held that the oral agreement set by the defendants could 
not be allowed to be proved because it did not constitute a condition pre- 
cedent to the attaching of the obligation under the written agreement. 


In Ghaganlal v. Jagjivandas,^ the agreement pleaded was to the effect 
that the promissory-note sued on could not be enforced, but that the amount 
thereof was to be adjusted in the making up of the partnership accounts of 
the firm of which the plaintiff was stated to be a partner. It was pointed 
out that the oral agreement set up had the effect of a total denial of the 
legal liability arising out of the promissory-note and that such an agreement 
would not come under proviso 3 to Sec. 92, Evidence Act. 

In Sahadeo Shrawdn v, Namdeo Atmaram^ the suit for specific performance 
of an agreement for sale of moveable properties was resisted by setting up an 
oral agreement that the contract for sale was subject to the condition of the 
plaintiff executing another deed of conveyance in favour of the defendant. 
Evidence in proof of such an oral agreement was held to be admissible under 
the aforesaid proviso to Sec. 92, Evidence Act and it was further held that the 
oral agreement was not one to defeat the contemplated sale-deed or to vary 
the terms thereof ; but that it related only to the condition on the happening 
of which alone the contract for sale was to come into force. 

The same distinguishing feature of a contemporaneous oral agreement 
constituting the condition precedent to the attaching of the obligation under 
the written contract has been pointed out and explained in the comparatively 
recent decision in Dungarmull v. Sambhu Char an A 

The objection that such an oral agreement cannot be allowed to be 
proved is unsustainable. Such evidence was rightly admitted and it has 
conclusively established the fact that the agreement embodied in Ex. D was 
subject to the condition of defendent 1 being able to persuade his lesseee 
to surrender possession the suit properties within the time fixed for the 
execution of the contemplated sale-deed. It is also conclusively established 
by the evidence on record that defendant 1 tried his best to persuade his 
lessee to surrender possession of the properties, but that the lessee was not 
prepared to yield. On the other hand, the lessee insisted on his rights to 
hold on for the full period originally fixed in the lease deed and also for the 
further period of five years as provided in the document, by exercising the 
option given to him in respect of that matter. Thus defendant 1 a* 
lessor could not under law and in fact secure possession of the properties 


1. A.I.R. 1931 Bom. 297 j 132 I.G. 444. Nag. 900. 

2. A.I.R. 1940 Bom. 54 ; 187 I.G.41. 4. A. I. R. 1951 Gal. 55: 87 Gal. L. 

3. A. I. R. 1949 Nag. 15 : I. L. R. (1948) 251. 
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^ position to execute the sale-deed in favour of 
the plaintiff and to put him in possession of the properties within the time 

The condition precedent attached to the contract having thus 
failed the contract Itself has ceased to be operative and the same cannot 
therefore be made the basis of a decree for specific performance. 

Reference may in this connexion be made to the decision of the Privy 
Council in Dalsukh v. Guarantee Life and Employment Insurance Co,^ In that 
case also the agreement for sale was made subject to the condition of the 
Court which placed an attachment over the properties covered by the agree- 
ment giving its approval to the proposed transaction. But it transpired that 
such approval was refused by the Court. It was ruled by the Privy Council that 
the contract for sale was only a contingenttjcontract and as the contingency 
failed there was no contract which could be made the basis of a decree for 

specific performance and that the plaintiff’s suit for such a relief had only 
to be dismissed. ^ 

The sustainability of the contract as the basis for the suit for specific 
performance has also to be tested in the light of the provision contained in 
Sec. 56, Indian Contract Act, In para. 2 of that section it is stated that 

‘*a contract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some event which the promisor 
could not prevent, unlawful, becomes void when the act becomes 
impossible or unlawful.” 

The doctrine of frustration known to the English law has thus been statutorily 
recognized under the Indian law. 

In Cricklewood Property and Investment Trust Ltd. w, Leighton* s Investment 
Trust Ltd.,^ this doctrine has been explained as follows : 

**Frust ration may be defined as the premature determination of an 
agreement between parties, lawfully entered into and in course of 
operation at the time of its premature determination, owing to the 
occurrence of an intervening event or change of circumstances so 
fundamental as to be regarded by the law both as striking at the root 
of the agreement, and as entirely beyond what was contemplated by 
the parties when they entered into the agreement.” ^ 

For the application of this doctrine it is essential to ascertain the facts 
assumed by the parties as forming the fundamental basis of their contract and 
then to see how far the subsequent developments have resulted in the 
determination of the very basis of the contract, thereby rendering its per 
formance impossible. ® ^ 

So far as the contract is concerned, it has already been found that the 
contracting parties were fully aware of the subsistence of the lease in favour of 
Neelacanda Iyer and that he was actually in possession of the properties 

under that arrangement. It was with full knowledge of these facts that the 

agreement for sale was entered into with particular emphasis laid on the 
clause requiring the vendor to put the purchaser in possession of the properties 
immediately on the registration of the document. The execution of the 
document, as also the dealings of the parties were both to be made within 


U A. I. R. 1947 P. O. 182 : 51 Punj. L. R. 
104. 
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the time fixed and it was expressly stated that time was to be the essence of 
the contract. Getting of possession of the properties was obviously considered 
by the purchaser as the all important factor in this transaction. In fact the 
whole contract proceeded on that basis. 

In Ganga Saran v. Firm Ram Charan^ it has been pointed out that it is 
open to the Court to infer from the nature of the contract and the surround- 
ing circumstances that a condition which is not expressed was a foundation 
on which the parties contracted. In the present case the parties entered 
into the contract in the hope and belief that defendant 1 would be successful 
in persuading the lessee to surrender the properties. Soon after the 
execution of the agreement defendant 1 tried his best to persuade the lessee 
to make such a surrender of possession ; but he failed in such attempt^ and 
in view of the rights created in favour of the lessee to surrender possession of 
the properties. 

Thus there was no default on the part of defendant 1, and yet the 
result of the situation as it developed was that the implementation of the 
agreement accoi ding to the governing intention of the parties had become 
absolutely impossible and that fact was duly communicated by defendant 1 
to the plaintiff. The doctrine of frustration as enunciated in Sec. 56, Con- 
tract Act, is attracted to such a situation and the result is that the contract 
under Ex. D has become void on account of tne supervening impossibility 
of performance. It follows, therefore, that specific performance of the 
agreement as contained in Ex. D. cannot be decreed. To pass such a decree, 
would obviously be to direct defendant 1 to perform an impossibility. 

An exception as it were to the doctrine of frustration as enunciated in 
Sec. 56, Indian Contract Act, is provided for in Sec. 13 (old), Specific Relief 
Act. Section 13 (old) runs as follows ; 

‘‘Notwithstanding anything contained in Sec. 56, Indian Contract 
Act, a contract is not wholly impossible of performance because a 
portion of its subject-matter, existing at its date, has ceased to exist at 
the time of the performance.*’ 

This provision is considered now in Sec. 12, explanation of the Specific 
Relief Act, 1963. 

It is obvious that this section as it is framed is intended to govern cases 
where, in spite of the loss or destruction of a portion of the subject-matter 
of the contract, substantial performance of the contract is still possible. 
The facts of the present case are such that the situation as it exists cannot be 
brought under Sec. 13 (old), Specific Relief Act. 

This is not a case where any portion of the subject-matter of the contract 
ceased to exist. On the other hand, the whole of the subject-matter continues 
to exist as it was on the date of the contract. All the .same the dominant 
intention of the parties that the purchaser shall be put in actual possession 
of the properties at the time of the execution of the sale-deed cannot be put 
into effect on account of the third party-lessee’s insistence to strictly 
adhere to his legal rights under^ the lease deed and to retain possession for 
the full term available under it. Thus it is clearly a case where contract 
as conceived by the parties has become wholly impossible of performance 
and not one where there is the possibility of substantial performance. The 

I. A. I. R. 1952 S. C. 9 
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contract is, therefore, hit by the provision contained in para. 2 of Sec. 56, 
Contract Act. 

The plaintiff has prayed that without prejudice to his contentions 
regarding the truth, legality and enforceability of the alleged lease-hold rights 
defendant 1 may be directed to execute a sale-deed in respect of ill the plaint 
properties as an alternative to the plaint prayer. Such a part-performance 
of the contract is asked for under the latter part of Sec. 15, Specific Relief 
Act and as required by the proviso to that section the plaintiff has relin- 
quished all claims to further performance of the contract and all rights to 
compensation. The rule as enunciated in Sec. 17 [new Sec. 12 (1)1, Specific 
Relief Act, is that the Court shall not direct the specific performance of 
part of a coniract except in cases coming under one or other of the three last 
preceding sections, viz. Secs. 14 to 16 (old). The question of the specific 
performance of a contract in whole or in part can arise only when it is found 
that the contract itself subsists as a valid and legally enforceable contract. 
It has already been found that the contract which is the basis of the present 
suit was only a contingent contract and that it fell through on account of 
the failure of the contingency. There is therefore no contract to be specifically 
enforced in whole or in part. 

A plaintiff seeking relief under the latter part of Sec. 15 (old), Specific 
Relief Act, has to strictly comply with the conditions specified in the proviso 
to that section. In the statement filed by the plaintiff urging the alternative 
relief by way of a decree for partial performance of the contract, he 
has made several representations and the relief claimed is expressly made 
subject to those reservations. Even though he has agreed to give up claim 
for further performance and all right to compensation either for the defi- 
ciency or for the loss or damage sustained by him through the default of 
defendant I, what he has mentioned at the close of the statement is that 
he will be satisfied with a decree for specific performance of so much of the 
contract as defendant 1 could perform, together with “such other relief 
incidental to the same as the Court may grant”. Such reservations and 
qualifications are inconsistent with the unconditional undertaking required 
by the proviso to Sec. 15 (old) from a plaintiff seeking the special relief the 
granting of which is permitted by the latter part of that section. In this 
view of the matter also, the plaintiff’s claim for partial performance of the 
contract must fail. 

On behalf of the appellants it is urged that the plaintiff is not entitled 
to invoke the aid of Sec. 15 (old), Specific Relief Act, in view of the special 
provisions contained in the agreement for sale. The argument is that Secs. 14 
and 15 (old). Specific Relief Act, are only intended to cover cases where the 
inability to perform the whole contract was not contemplated by the con- 
tracting parties and that these sections have no application where the obstacle 
to the full performance of the contract was known to the parties and yet no 
provision wis made to meet the eventuality. Reliance is placed on the ruling 
in Sardaprasad v. Sikander^^ in support of this position. 

In that case also the occupancy rights over the property agreed to be 
sold could not be transferred to the plaintiff as contemplated by the parties 
to the contract because such transfer could be made only with the tequisite 
sanction under Sec. 45, G. P. Tenancy Act and because the defendant’s 
application for such sanction had been refused by the authorities concerned. 


1. A. 1. R. 1915 Nag, 15 i 34 Ind. Gas. 461 
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The question for consideration was whether the plaintiff'*s offer to accept the 
sale without the occupancy rights over the property on payment of the whole 
consideration could be accepted and a decree for specific performance of so 
much of the contract could be granted in his favour. On the facts the Court 
found that the parties were fully aware of the possibility of the contract be- 
coming impossible of performance on account of the failure to obtain the 
requisite sanction for the transfer of the occupancy rights over the property 
agreed to be sold, but did not care to provide for such a contingency. 

In considering the question as to how far Secs. 14 and 15 (old), Specific 
Relief Act, could be made applicable to such a situation, it was ruled in that 
case that these sections apply only to cases where the inability to perform the 
whole contract was not contemplated by the contracting parties,^ and not to 
cases where the contracting parties hnow of and contemplated the possibility 
of the whole contract being incapable of performance, for reasons beyond the 
control of cither party. It appears that this is too broad a proposition and 
with all respect to the learned Judge who decided that case, it may be pointed 
out that there is nothing in Secs. 14 and 15 (old) to warrant any such limita- 
tions and restrictions being placed on their scope and applicability. The 
sections being worded in general terms, they must apply to all cases coming 
within their scope unless the parties have expressly contracted out of the 
provision of those sections. The provisions contained in these sections are 
intended merely to confer certain rights and benefits on parties to contracts 
for sale of immoveable properties ; but these provisions do not involve any 
questions of public policy. It is, therefore, perfectly open to the contract- 
ing parties to waive the benefits conferred by ! these sections and to 
restrict and regulate their rights, by inserting suitable provisions in the 
contract. 

Construing the several provisions contained in the agreement for sale as 
a whole, it is clear that the parties to this contract did not want to avail them- 
selves of the general rights conferred by Secs 14 to 16 (old), i Specific Relief 
Act, but wanted to restrict their rights and liabilities within the limits express- 
ly provided for in the agreement for sale. It is clear that they conceived of 
a contingency of the sale with immediate delivery of possession becoming 
impossible within the time stipulated in the agreement for sale and according- 
ly to meet the situation that may come about on account of defendant’s 
inability to effect the sale in the manner agreed to, it was provided that in 
addition to the returning of the earnest money he must pay a sum of Rs. 5,003 
by way of liquidated damages to the plaintiff No doubt an ordinary provi- 
sion for damages in an agreement for sale cannot by itself be construed to 
mean that the parties have abandoned their right to insist on specific 
performance of the contract and have elected to be satisfied with a claim 
for recovery of damages. It has to be seen whether there are other decisive 
provisions in the contract to indicate that the parties had really bargained 
for a settlement of their disputes with the payment of the agreed amount by 
way of damages. 

Such decisive provisions contained in the agreement for sale are the pro- 
vision by which time^was expressly stipulated to be of the essence of the 
contract and the provision defining the agreed amount of Rs. 5,001 as the 
liquidated damages payable by the defendant. Even if a period has been 
fixed for the execution of the sale-deed the plaintiff could under normal 
circumstances have asked for ^specific performance of the agreement within a 
reasonable time after the expiry of that period, because in the absence of an 
express provision in the contract time will not be taken to be of the essence of 



SPECIFIC PERFORMANCE OF PART OF CONTRACT [S. 12— Syn. No. 5] 


295 


the contract for the sale of immoveable properties. In this case a compara- 
tively short period was hxed for the execution of the sale-deed and the parties 
deliberately inserted a provision in the agreement for sale that time should be 
of the essence of this particular contract. This shows that if sale with 
inunediate possession was possible it had to be effected within the time hxed 
and not at any time thereafter. 

This provision taken along with the provision for payment of a sum of 
Rs. 5,003 as liquidated damages in cases of defendant Ts failure to effect the 
sale within the time fixed, clearly shows that the parties have deliberately 
contracted out of the provisions of Secs. 14 to 16 (old), Specific Relief Act and 
that by waiving the general rights available under these sections they have 
restricted their rights to the special provisions inserted in the agreement for 
sale. Where the terms of the contract are thus clear and specific ^as defining 
and regulating the rights of the parties to it, they have to stand by such express 
provisions and are not entitled to ignore those provisions and to seek to 
enforce the rights normally available under the general law of contracts. 
Consistent with this view it has to be held that the agreement for sale does not 
permit of a relief by way of specific performance of the contract in part 
under Sec. 15 (old). Specific Relief Act. 


There is yet another reason why specific performance of the contract 
under the agreement for sale cannot be decreed. Some of the items covered 
by the agreement for sale consist of moveable properties. These also were 
surrendered to the lessee when that lease arrangement was entered into. It is 
not now known as to whether these items do not really exist and if so in 
what condition. At any rate, defendant 1 is not now in a position to deliver 
these items to the plaintiff. Without such delivery, there could be no 
completed sale in respect of these moveable properties. The plaintiff has not 
stated that he is prepared to accept the sale in respect of defendant’s title to 
the remaining items of immoveable properties only. So long as it is not 
possible for defendant 1 to hand over these moveables to the plaintiff and to 
effect a sale of them, the provision in the agreement for sale that the plaintiff 
should execute a mortgage in favour of defendant 1 in respect of all the pro- 
perties to be included in the sale-deed, to secure the deferred consideration of 
Rs. 35,000 cannot also be implemented.^ As observed by their Lordships of 
the Privy Council Secs. 14 to 17 (Gls. 1 to 4 of new Sec. 12) are both 
positive and negative in their form. Taken together they constitute a com- 
plete Code, within the terms of which relief of the character in question must 
be brought, if it is to be granted at all. Although assistance may be derived 
from a consideration of cases upon this breach of English jurisprudence, the 
language of the sections must ultimately prevail.^ 

The question of specific performance of a contract in whole or in part 
can arise only when it is found that the contract itself subsists as a valid and 
enforceable contract. Consequently in case of contingent contract, if it fell 
through on account of the failure of the contingency there is no contract, to 
be specifically enforced in whole or in part.^ 

5. Sub-scction (2) — Applicability.— Under sub-section (2) perform- 
ance may be enforced by either the promisor or the promisee, provided that 
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(?) the part which cannot be performed (d) is considerable, and (6) may be 
compensated for in money; and {ii) provided that such compensation is paid. 
This rule holds good even where the deficiency in area is discovered after tbe 
execution of the conveyance and the vendee is entitled to compensation.^ 

Section 12 (.'?) (old Sec. 14) of the Specific Relief Act is based on the 
English law on the subject, which has been summed up by the Privy Council 
in Rutherford v. Acton Adams in the following words : 

“If a vendor sues and is in a position to convey substantially what 
the purchaser has contracted to get, the Court will decree specific 
performance with compensation for any small and immaterial 
deficiency provided that the vendor has not, by misrepresentation or 
otherwise, disentitled himself to his remedy.”^ 

This and the following clauses refer to cases where the inability to 
perform the whole contract was not contemplated by the contracting parties. 
They do not apply to the case where the obstacles to the full performance is 
known to the parties and no provision is made to meet it,* This is not a suit 
for specific performance and for compensaiion. It is a suit in which the 
plaintiffs having affirmed and indicated their intention to abide by the sale-* 
deed are asking for compensation by way of damages, at the same time retain- 
ing and affirming the contract. The alleged deficiency, namely, the difference 
between B5 and 99 or 14 grounds, cannot be said to be a small proportion of 
the whole. 


Though, as pointed out, this is not a suit for specific performance, the 
principles must be the same and when a party wishes to affirm, as these plain- 
tiffs do, a contract and the deficiency is not inconsiderable, they are not 
entitled to compensation for any deficiency that there may be But the 
matter does not rest there. If one looks again at the English case, Jolijfe v. 
Bakefy^ there was a considerable proportion of deficiency. In Winch v. 
Winchester,^ the deficiency was 6 acres, namely, 35 instead of 41, and relief was 
not given."^ Where the performance of a contract is dependent on the consent 
of a third person and such consent cannot be obtained, specific performance 
will not be decreed even of so much of the contract as is possible on abatement 
of consideration or even on the full-stipulated consideration*® Where the 
property to be sold was clearly described by boundaries, numbers and area, 
but was found on measurement to be incorrect in area, the purchaser cannot 
claim specific performance with compensation for the area by which the pro- 
perty was found to be less.® “We cannot agree with the learned Judge’s con- 
clusion that the plaintiff entered into the agreement for the purchase of 
property subject to Rataii’s right of maintenance. Even if he knew that Bai 
Ratan had a claim against the first defendant for maintenance, there would be 
nothing in that fact to put the plaintiff on notice that there was an incum- 
brance on the suit property, and even if the first defendant sold the property 
he would still be liable to maintain the widow of his brother out of the sale- 
proceeds, which would, in spite of the sale, retain the character of ancestral 
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t* f A 1 I this case now comes within See. 14 of the 

Specific Relief Act, and that the plaintiff is entitled to compensation for the 

twrden, which is imposed upon the property he contracted to buy owing to 
the decree passed ia favour of the widow. What the amount of compensation 
would be must be decided by the Trial Court. The plaint iff is entitled to be 
indeoinined against any claim the widow may make against him for main- 
tenance, and the compensation in the ordinary course would take the form 
of a sum of money sufficient to purchase an annuity equal to the amount of 
animal maintenance awarded to her.*’^ Where the vendor agreeing to sell 
land, undertook to give security against any claim set up by reversioners, it 
was held that the contract could not be specifically enforced as the portion 

of It relating to security could not be compensated for in money under 
sub-section (2).2 

This section is applied to a case where a party to a contract is unable to 
perform the whole or part of it. But two conditions are necessary before this 
section can be applied, namely the part which must be left unperformed bears 
only a small proportion to the whole in value, that is, so small that it is in- 
considerable, such as small mistake or inaccuracy, and it may be compensa- 
ted in money by allowing an abatement of the purchase money by calculating 
the difference between what was contracted to be done and what can actually 
be done or sold. In other words, where a substantial part of the contract is 

capable of performance, then enquity will enforce specific performance of 
that part. 

To make this section applicable, it has to be shown (1) that the contract 
can be split up into parts, (2) that there is a part of the contract which taken 
by itself can and ought to be specifically performed and (3) that the said part 
stands on a separate and independent footing from the other part of the same 
contract. Before a court can exercise the power given in the section, it must 
have before it some material tending to establish these propositions. This 
section cannot be applied on a mere surmise that if opportunity were given 
for further enquiry, such material might be forthcoming and possibly might 
be found to be sufficient.* 


In Khali Panigraki v. Kamala Deviy^ it was held that where the defendant 
has only a share in the property Court should not direct the specific perfor- 
mance, unless the other co-sharers are made parties to the suit. 


Specific performance of a part of contract. — In India, the power 
and jurisdiction of the Court to grant specific performance of a part of a 
contract was limited and circumscribed by the provisions in Secs. 14 to 17 of 
the repealed Act of 1877. Under the new Act of 1963, those provisions have 
been amalgamated and are contained in Sec. 12, sub-sections (1) to (4) with some 
modifications. Section 12 of the present Act which has taken the place of 
Secs. 14 to 17 of the repealed Act constitutes a complete Code in respect of a 
claim for specific performance of a part of a contract. In this respect, the law 
in India is not in complete consonance with the law in England as laid d.>wn 
by the English courts. In a limited sense, when a court decrees specific 
performance of a part of a contract, it virtually amounts to the Court making 
a new bargain for the contracting parties which they never would have made 


U Ghhotabbai Hiiachand u, Magaaabbai 
Naginbbai, A.I.R. L923 Bom, 271 at p. 
272, 

Narayan Pillai 0 . Alamelu Achi, 27 
I, G. 449. 

S. R. ACT- 38 


3. A. L, Partbftsarathi \ludaliar u. Ven- 
kata Koudials Cheitials, A. I. R, 1965 
Mad. 180 at pp. 189-90 : 77 M. L. W. 
647 : (1965) 1 M. L.J. 224. 

4. A.I.R. i967 Orissa 100 at p. 10 
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for themselves, and it is for this reason that it is only in special cases, subject 
to certain conditions, that a party can claim specific performance of a part 
of a contract, though the English courts have exercised jurisdiction in a 
wider area of cases. So far as India is concerned, it is settled law and beyond 
question that the provisions of Secs. 14 to 17 of the repealed Act are both 
positive and negative in their form, and takenl together, they constitute a com« 
plete Code, within the terms of which relief by way of specific performance 
must be sought if it is to be granted at all and that even though assistance 
may be derived from a consideration of cases upon this branch of English 
jurisprudence, the language of the sections must ultimately prevail.^ This 
rule applies even now and Sec. >2(1) of the new Act which corresponds 
to Sec. 17 of the repealed Act, expressly declares *^that the courts shall 
not direct specific performance of a part of a contract except as provided in 
Sec. 12, sub-sections (2) to (4)”, 

Section 12 (2) deals with a case where that part of a contract which 
remains unperformed bears only a small proportion to the entirety of the 
contract. Sub-section (3) corresponds to Sec 15 of the repealed Act, while 
sub-section (4) corresponds to bee. 16 of the repealed Act. The material 
change introduced in sub-section (3) of Sec. 12 is that a party (who 
is not in default) is entitled to specific performance of a part of a 
contract even where the portion unperformed is considerable part of the 
entire contract, and there will be an abatement in the price payable. Under 
Sec. 15 of the repealed Act, the plaintiff, in whose favour the decree for 
specific performance of a part of a contract is granted, is bound to pay the 
entire purchase price besides giving up or relinquishing his ^claims to the 
performance of the remaining part and to any right to compensation or loss 
or damage sustained by him on account of the default of the defendant. In 
other words, under Sec. 15 of the repealed Act, if at all, the Court granted a 
decree for specific performance of a part of a contract even where the part 
unperformed bears a considerable proportion to the entirety of the contract, 
the plaintiff must pay the entirety of the consideration while, under the new 
provision, i. e., sub-section (3) of Sec. 12 of the new Act, the plaintiff is not 
bound to pay the entire purchase price, but there will be proportionate 
abatement thereof. 

The provision in the repealad Act compelling the purchaser to pay the 
entire price even though specific performance of a part of a contract was 
alone granted, was, indeed, a stringent and drastic condition besides being a 
wide departure from the English law. Under the present law, this condition 
has been eliminated and in this aspect the law has been brought into con* 
formity with the English law. In a decision of the Privy Council in Rutherford 
V. Acton- Ad ams,^ Viscount Haldane observed : 

“If it is the purchaser who is suing, the Court holds him to have 
an even larger right. Subject to considerations of hardship, he may 
elect to take all he can get and to have a proportionate abatement 
from the purchase money.” 

The view that a party to a contract in Sec. 12, sub-section (3) and 
party against whom sp^ecific performance of a part of contract is decreed must 
be the same and identical, is opposed to the principle and against the views 
taken in several decisions in England and in the various High Courts in 
India.^ 

1, Vidt William Graham 9 . Krishna P. G. 113* 

Chandra Dey, 48 M« L. J* 172 at p. 3. Subramani v, Kannapp* 

176 : A.I.R. 1925 P. C. 45. A. I. R. 1973 Mad. 393 at p. 394 1 86 

2i 1915 A. Gi 866 at p. 870 : A. I. R. 1915 M. L.W.58. 
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7* Unable to perform. — Inability to perform the contract may be by 

Mcaninir of the deficiency in quantity of tiie subject-matter or 

words '“unable to vaiiance in quality, defect in title or of some other legal 
perform*’ explained, prohibition or even lapse of time.^ In otlier words, this 

inability may be tractable to the fact that the part with 
reference to which the defect exists is (i) a considerable portion of the entire 
subject-matter, or is (it) in its nature material to the enjoyment of the part in 
which there is no defect, or (tii) the property is contracted for, which has for 
the purchaser a peculiar value not capable of pecuniary compensation. 2 Sub- 
sections (2) and ('J) (new) of the section are not to be confined to cases where 
the inability to complete the contract is due to a legal defect, such as want 
of title. The wide and simple language of the section cannot be limited in such 
a manner.3 Where sale is by metes and bounds or in any other analogous 
manner by which the particular subject-matter is identified, and the purchaser 
has received the very parcel which he intended to buy and there has been 
no misleading conduct on the vendor’s part, a deficiency in the supposed 
amount will not prevent an enforcement of the contract unless it should be 
so very great as to destroy or defeat the whole object of the purchase and 
render the agreement a virtual nullity.'* In Tata Industrial Bank Lid. v, 
Rustomji Byramji,^ the plaintiffs contracted to purchass certain property from 
the defendants, the former owners, for Rs. 7 lakhs. The property was speci- 
fically described in tae agreement by names, boundaries, numbers and area, 
the last being mentioned as 1,480 square yards. Subsequently, however, it 
was discovered that the property measured only 1,280 square yards. The 
plaintiff sued for specific performance of contract of sale together with 
compensation for the shortage in area. It was held that the property being 
otherwise sufficiently described and having been known to the plaintiff, the 
mention of 1,480 square yards as the area was merely a false description 
which had prejudiced no one. The area was not the basis of the price 
settled between the parties. The sale was for a lump sum. The area was 
no more than a false demonstration and not a restriction of the description 
of the whole property, and there being no possible doubt as to the property 
agreed to be sold, the defendants could not be said to have been unable 
to perform the whole of the contract within the meaning of Sec. 12 (2) 
(new).* 


8. Small proportion. — ‘^Small” means immaterial or non-essential.'^ 
“It is scarcely possible that there may not be some small mistake or in- 
accuracy ; as that of lease represented to be for 21 years, may be for 20 years 
and 9 months; some of those little inconveniences that would defeat an action 
at law and yet lie so clearly in compensation that they ought not to prevent 
the execution of contract.” The doctrine of equity is that the essence of the 
contract should be capable of performances.® 

In Anant Ram v. Surju Prasad,^ the learned Subordinate Judge dismissed 
the appeal of defendant 2 but allowed the plaintiff’s appeal in part. While 
maintaining the decree for specific peiformance in respect of half the house 
on payment of Rs. 600 he gave the plaintiff a decree for Rs. 300 as damages 


1* Dr. Banerjl's Tagore \Law LectureSf App. 
G, p. 49. 

2. Waterman, Sec. 502, p. 705, quoted by 
Dr. Banerji in Tagore Law Lectures, p. 
*75, footnote. 

3. Hiralal Lachmiram Farderhi o.Janar- 
dan Govind Nerlekar, A. I, R* 1938 
Bom. 134 at p. 136. 


4. Promeroy, Sfit Com., Sec. 352, 

5. 57 I. C. 957 : 22 Bom. U R. 849. 

6. Ibid. 

7. Mortlock o. Buller, 10 Ves. 292 at p. 
305 ; Halsey v. Grant, 13 Ves. 73, 

8. Mortlock 0. Buller, supra, per Lord 

TTiiirlnw 

9. A.I.R. 1935 Oudh 453. 
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for breach of contract on the part of defendant 1 and authorized the plaintiff 
to deduct this amount of compensation from the sale price. 

The only contention urged on behalf of the defendant-appellant is that 
on the findings arrived at by the Lower Appellate Court it was wrong in 
awarding compensation to the plaintiff. The contention is correct and ought 
to succeed. It is no longer disputed by the plaintiff that he is entitled to a 
decree for specific performance in respect of only the half share of defendant^ 1 
in the house in suit. Sections 14 to l7 (old). Specific Relief Act, contain 
provisions in regard to cases of specific performance of a part of the contract. 
In Willicm Grcham v. Krishna Chunder their Lordships of the Judicial 

Committee referring to these sections observed that : 

“Taken together they constitute a complete Code, within the 
terms of which relief of the character in question must be brought, 
if it is to be granted at all.” 


As the portion of the contract which must be left unperformed is equal 
to the other portion in respect of which the decree for specific performance 
has been given, it is impossible to say that the part unperformed is small. 
Section 14 (old) cannot in the circumstances apply to the case* The case is 
therefore governed by Sec. 15 (old). Specific Relief Act. 

s. 

Illustration (a) of Sec. 15 (old) is also practically on all fours with the 
present case. This provision of the Specific Relief Act seems to have been 
overlooked by the Lower Appellate Court. It clearly shows that if, in the 
circumstances of this case, the plaintiff desires to have a decree for specific 
performance of part of the contract he must relinquish all claim to com- 
pensation for the default on the part of the defendant. Section 19 (old) of the 
same Act on which reliance has been placed by the Lower Appellate Court 
makes general provision as regards the awarding of compensation in certain 
cases. It is to be read subject to the provisions of Secs. 14 and 15 (old) when 
the case is one of specific performance of part of the contract. Held tnat the 
order of the learned Subordinate Judge awarding Rs. 300 by way of com- 
pensation is incorrect, 2 


9. Admits of compensation.— In English practice cases which are 
... “specific performance with compensation” are confined 

shmfld^be uMd^vdth contracts for transfer of immoveable property. These 
great caution. ^^e almost always complicated by special terms of agree- 

ment, or conditions of sale if the sale was by auction, the 
effect of which on the general rules has to be considered ; and the arguments 
and judgments of course assume knowledge ot* English tenures, conveyancing 
and habits of dealing. Therefore English decisions on the subject should 
he used with great caution in India. Moreover the Indian legislation has 
deliberately declined to follow the system of the English Court in its 
minute distinctions. The general tendency of earlier authorities has now 
been discredited in later cases, wherein strong remarks have been made by 
eminent Judges on unfortunate adventures of courts of equity in “making 
bargains for the contracting parties which they never would have made for 
themselves”.® 


1. A.I.R. 1925 P. G. 45 j 86 I, C. 232 : 52 
I. A. 90 ; *.L,R. 52 Cal. 3*^5. 

2. Anant Ram v. Surju Prasad, A. 1. R. 
1935 Oudh 453 at p. 454. 

3. Pollock and Mulla’s Specific Relief Act^ 


7tli Ed., p. 672. citing Arnold ff. 
Arnold. ( 880) 4 Gb. U* 270 at pp* 279, 
280 and Fry on Specific PerformMwe> 
Sec. 12 17. 
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10. Meaning of the words ^'admits of compensation” explained. 

I*' order to attract the application of Sec* 14 [which corresponds to 
Sec. 12 (2) of the present Act] the part unperformed must be not only small 
or immaterial but it must be one admitting of compensation, i.e. not merely a 
matter of arbitrary damages. Compensation means abatement of purchase 
money as distinguished from damages. The abatement from the price should 
be such as to allow the vendee precisely what he has lost by reason of the 
inability of the vendor to convey the land as agreed ; that is, the money and 
the land conveyed should together be equivalent to the land agreed to be con- 
veyed.^ As a general rule when a person can only partially perform a con- 
tract into which he has entered, he must respond in damages to the extent of 
the difference in value between that which the other party receives and that 
to which the contract entitled him, and this is found by taking the market 
value of the whole subject of the contract.* The right of the purchaser is to 
have what the vendor can give, with an abatement out of purchase money for 
so much as the quantity falls short of the representation.^ The phrase ^‘admits 
of compensation” implies that (i) there are data for ascertaining a fair and 
reasonable amount as the money value of the difference between what can be 
performed and the express subject-matter of contract, and {ii) there has been 
no fraud, ^ or misrepresentation,® In computing compensation for a mis- 
description the rough calculations of a jury are unsuitable ; the interests of 
, the vendor have to be considered as well as those of the purchaser and if the 
compensation does not admit of pecuniary valuation which shall be as fair 
to the vendor as it is to the purchaser. Court will probably refuse to make a 
rough estimate or an educated guess.® But it is not necessary that the measure 
of damages be mathematically accurate* The objection that the compensation 
is unascertainable is one which the Court is unwilling to entertain and it 
grants relief with compensation in many cases, in which the ascertainment of 
the amount, to be paid cannot be said to be certain or exact, but only the 
reasonable estimate from the evidence of competent persons.^ 


11* Bears only small proportion. — The word ‘‘small’* means unsub- 
stantial or immaterial® or non-essential.® “I he words ‘the part which must 
DC left unperformed bears only a small proportion to the whole value* du not 
leave, and doubtless were intended not to leave, so much discretion to the 
Court as result on the whole from the English authorities.’*^® Mere smallness 
of area by itself is not always a criterion to decide whether specific perform- 
ance should be granted or not for the part which the vendor cannot convey 
though small may be material to the enjoyment of the rest. If the title fails 
to a portion of the land, however small, which is material to the vendee’s 
possession and enjoyment of the remainder to which title can be made, the 
vendor must fail of obcaining specific performance.^^ Again, where a contract 
in addition to the main and substantial subjecti!*matter for which a certain 
price is fixed includes also something as an adjunct which is necessary for the 
full use and enjoyment of the main subject-matter, the vendor’s inability to 
convey it will defeat his right to specific performance even with compensation, 
though in the same case if the adjunct be small in value and not material to 
the use and enjoyment of the main subject-matter the failure of vendor’s title 


1* Harsha Reid, 45 N. Y. 415. 

2. Whetherbee 0 . Bennet, 2 Mien 418. 

3* Hill o. Buckley, 1 i Ves. 394. 

4, A» to fraud, Sec. 17, Contract Act. 

5t At to conditions under which misrepre- 
sentation will in general make a con- 
tract voidable, set Secs. 18 and 19, 
Contract Act. Dr* Banerji's T agore Law 
Lecturest App. C, p. 49. 
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8. Halsey v. Grant, 13 Vei. 73, 
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11. Pomeroy, Sp, Com,, Sec. 347. 



SPECIFIC RELIEF ACT, 1963 [S. 12— Syn, No. 12] 


302 


to the adjunct or his inability to convey it will not prevent hitn from com- 
pelling specific performance in respect of the principal subject-matter.^ 
Specific performance will also be refused if the vendor’s failure is such as to 
defeat the very object and purpose of the purchase.^ 


12. Suit by either party. — Under sub-section (2) a suit for specific 
performance may be either brought at ^the instance of the vendor or the 
purchaser. 


13. Suit by vendor. — A vendor may obtain specific performance 
with compensation against purchaser under a contract of sale even where the 
vendor is unable to fulfil the exact terms of the bargain, provided (i) that the 
purchaser will on completion obtain substantially what he bargained for, 
and (it) that the difference in value between the thing contracted for and 
the thing sold can be fairly computed.^ If the vendor’s failure to comply 
with the terms of the contract either with respect to a defective title or a 
deficiency in the subject-matter is not material but is rather formal in its 
nature, so that the purchaser will get substantially what he contracted for, 
then the vendor can obtain a decree for the specific performance with com- 
pensation even against an unwilling vendee.* Where a vendor is unable 
from any cause not involving mala {ides on his part to convey each and every 
parcel of the land contracted to be sold and it is apparent that the part 
which cannot be conveyed is of small importance or is immaterial to the 
purchaser’s enjoyment of that which may be eonveyed to him, the vendor 
may insist on performance with o npensa'ion to the purchaser or a propor- 
tionate abatement from the agreed price if that has not been paid.® In other 
words, where a vendor is able to perform the contract in its substance but 
is unable to perform it literally in all its parts he may sue the purchaser 
for its specific performance * The underlying principle is that if the purchaser 
gets substantially thit which he contracted for, a slight variation or defi- 
ciency will not entitle him to recede from the contract when compensation 
can be made in money for the difference.'^ But a purchaser cannot be com- 
pelled upon the principle of compensation to take something substantially 
or materially different from that for which he contracted.® If the portion 
to which the title fails is small, unnecessary and immaterial to the possession 
and reasonable enjoyment of the rest and is susceptible of compensation 
[e.g. Illustration (a) to (old) Sec. 14], the vendee will be compelled to 
accept that which can be conveyed with a proportionate abatement from 
the price. But if such part would be material to the possession and enjoy- 
ment of the rest, then the vendor cannot force the acceptance of the residue 
upon an unwilling vendee [e.g. Illustration {b) to (old) Sec. 15].® When 
the vendor agreeing to sell land undertook to give security against any 
claim set up by reversioners it was held that the contract could not be 
specifically enforced as the portion of it relating to security cannot be 
compensated for in money under Sec. 14 [corresponding to Sec. 12 (2) of 
the present Act].^® The rule embodied in Sec. 14 which corresponds to 
Sec. 12 (2) of the present Act] holds good even when the deficiency in area is 


1. Pomeroy, Sp. Com., Sec. 3^. 
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discovered after the execution of the conveyance anri the vendee is entitled 
to compensation.' 


14, When vendee can resist vendor’s suit, — A purchaser may resist 
his vendor’s suit for specific performance on two grounds : (1) Absence of 
vendor’s title to a material part of the estate, and (2) difference in the nature 
of the estate conveyed and purporting to be conveyed. It is settled law that a 
purchaser may resist a vendor’s suit for specific performance on the ground of 
no title being shown to a material part of the estate, such materiality consis- 
ting either in the proportion which such part bears to the entirety [e.g. 
Illustration (a) to (old) Sec. 15] or in its being important with regard to 
the enjoyment of the residue [e. g. Illustration {b) to Sec. 15 (old)] or as 
possessing an adventitious value in the estimation of the purchaser.^ Where 
the vendor has not got substantially all that lie has contracted to sell he 
cannpt sue for specific performance, but the purchaser may generally 
insist on taking what the vendor has.® In other words, if the inability 
of the vendor to fulfil his part affects a material part of the contract, that 
is, if the defect in his title or the deficiency in the subject-matter is subs- 
tantial and not merely a failure to literally comply with the exact terms 
of the agreement ; in short, if the vendee will not get substantially what he 
contracted for, then the vendor will not be permitted to force such a partial 
performance even with compensation upon an unwilling purchaser.* Where 
the deviation in fact is not substantial the courts will allow specific perfor- 
mance with compensation.® But it' the part which is defective is material 
for the enjoyment of the rest no specific performance will be allowed.® The 
purchaser of an estate may resist specific performance where the property is 
sold as without encumbrance but it transpires subsequently that it was 
subject to encumbrance.'^ Where the sale is by metes and bounds or in any 
other analogous manner, by which the particular matter is identified, and 
the purchaser receives the very parcel which he intended to buy and there has 
been no misleading conduct on the vendor’s part, a deficiency in the supposed 
amount will not prevent an enforcement of the contract, unless it should 
be so very great as to destroy or defeat the whole object of the purchase and 
render the agreement a virtual nullity,® Thus when the contract men- 
tioned that the area sold was 1,480 square yards, but on the spot it was 
discovered to be 1,280 square yards it was held that the area was not the 
basis of the contract and the deficiency being a considerable one the purchaser 
could enforce specific performance only if he waived all rights to compen- 
sation.® If a person contracts to purchase one thing and does not get that 
thing or substantially the same thing, he can, if he chooses, refuse to accept 
another thing without being bound to give any leason or explanation for 
his refusal. If therefore a person agreed to purchase a property of one 
tenure, he cannot be compelled to purchase another of which the tenure or 
material part of it is different, unless he is able to show that the two are 
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substantially the same.^ Thus a vendor cannot be granted specific perfor- 
mance if the contract is for a free-hold estate and the land is a lease-hold.^ 
The same is the case where the contract is for the lease-hold and the proper- 
ty is actually held under lease.^ Again, where a person contracts to pur- 
chase an estate as copy-hold he should not be compelled to take it if it transpires 
subsequently to be partly free-hold even if the contract provides that errors in 
description should not vitiate the sale.^ 

A plaintiff could sue either for specific performance or in the alternative 
for damages, came to the conclusion that Sec. 19 (old). Specific Relief Act, 
laid down the same law which exists in England. They said : 


“The section embodies the same principle as Lord Cairns* Act and 
does not any more than did the English statute enable the Court in 
a specific performance suit to award ‘compensation for its breach* 
where at the hearing the plaintiff has debarred himself by his own 
action from asking for a specific decree. 

“And on looking at the plaint in this suit, their Lordships can have 
no doubt, any more than the English Court of Appeal had with refer- 
ence to the statement of claim in Hip grave v. Case,^ that it is framed 
with reference to Sec, 19 and that the alternative claim for damages 
thereby made is in the plaint conditioned just as it is conditioned in 
the section. It follows that in their Lordships’ judgment there was 
after the letter of 19th March, 1924, no power left in the Trial Judge, 
without an apt and sufficient amendment of the plaint, to award 
the plaintiff at the hearing any relief at all.”® 


15. Suit by vendee. — As already stated it is not only the vendor but 

« I j . • purchaser as well who might file a suit for specific perform* 
enera oc rmc. general doctrine is well settled that a vendor 

whose estate is less than or different from that which he agreed to sell or who 
cannot give the exact subject-matter embraced in his contract will not be 
allowed to set up his inability as a defence against the demand of a pur- 
chaser, who is willing to take what he can get with a compensation.^ The 
general rule, subject to some qualifications, undoubtedly is that where a party 
has entered into a contract for the sale of more than he has, the purchaser, 
if he thinks fit to accept that which it is in the power of the vendor to give, is 
entitled to a performance, to that extent.® If a man having a partial interest 
in one estate, chooses to enter into a contract, representing it and agreeing 
to sell it as his own, it is competent to him afterwards to say, though he has 
valuable interests, he has not the entirety, and if the vendee chooses to take 
as much as he can have, he has a right to that, and to an abatement, and 
the Court will not hear any objection by the vendor that the purchaser can- 
not have the whole ® But where the part left unperformed is considerable or 
does not admit of compensation, the buyer can compel specific performance 
no doubt, but he can do so only if he pays the price agreed upon and takes 


1. Krisbnaji v. Ram Chandra, A. I. R. 
1932 Bom. 51 ; Flight i>. Booth, (1334) 

1 Bing N. C, S'^O ; Ayles ». Cox, (1852) 
16 Beav. 23; 96 R.R* 13. 

2-. Drewe ti. Coop, 9 Ves. 363. 

3. Re Lloyds Bank Ltd. and Lilliagton’s 
Coniract, (1912) I Gh. 601. 

4. Ayles o. Gox, supra* 

5. (1885) 28 Gb. D. 356 : 54 L. J. 399 : 
52 L. T. 242. 


6. Man gal Singh t>. Pandit Dial Chand, 
A. I. R. 1940 Lah. 159 at p. 161 : 42 
P. L. R. 185. 

7. Pomeroy, Sp. Com. • Sec, 438, " 

8. Graham o. Oliver, 3 Beav. 124 ; 49 E.R. 
48. 

9. Mortlock o. BuUer, 10 Ves. 292, per Lord 
Eldon. aDDFOved in PromothoDath a. 
Gosta Befaari. A. 1. R. 1 929 Gal. 380 ; 
118 I. G. 849 : 33 G. W« N. 334. 
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the property which belonged to the seller, waiving all right to compensation 
either for the deficiency or for loss sustained by him through the seller’s 
neglect or default. It follows, therefore, that when the seller is unable to 
transfer all that he had agreed to do, the buyer is entitled as a maiter of 
right, in all eases to specific performance of whatever inierest the seller mi^ht 
have provided he pays the full contract price. If the buyer is willing to 
accept whatever interest the seller might have and waives his claim to compen- 
sation or proportionate abatement in price for deficiency, the seller cannot 
oppose his claim for specific performace of that much which he can convey. 
And it has been held that though the difference between the property con- 
tracted to be sold and that which the vendor can actually convey may be 
great, the Court will generally, notwithstanding this circumstance, enforce 
the contract where the vendee is willing to take whatever interest the vendor 
has.* It is possible to conceive cases where a person who has contracted 
to convey more than what it is in his power to convey ought to be decreed 
to convey what he can, either with or without compensation for such part 
as the vendor is unable to convey .2 Where misrepresentation has been made 
as to the quantity, thouga innocently, the purchaser is entitled to have what 
the vendor can give with an abatement of price in respect of the portion 
the vendor is unable to convey.® In India, however, a vendee can claim 
compensation if the part which the vendor cannot perform is a small one 
and admits of compensation in money,* and the vendee must waive his 
right to compensation or damages, if the part which cannot be performed 
is a considerable one or does not admit of compensation in money.® 


In the words of Venkataramayya, J. (as he then was), “If there is any 
error in the statement of the extent of the property agreed to be sold the pur- 
chaser can claim specific performance with compensation if he can bring his 
cLe under See. 14 [Lw See. 12 (i)]. Specific Relief Act, but if the con- 
tract has been completed by the execution of the sale-deed, then the purchaser 
can claim compensation if he establishes fraud or if there is special agreement 
for making compensation for errors in quantity or if there is a warranty that 
the extent covered by the sale-deed is correct. Apart from such cases he 

has no right to compensation.”® 

16. Bhuinifihari rights in sirdari land —Power of Court to compel 
the defendant to obtain. -The Court has the power and jurisdiction under 
Sec. 13 (^) (Sec. 12, new) of the Specific Relief Act to compel the defendant 
to take steps and obtain bhutnidhari rights in the sirdari land agree to 

be soid.^ 



17. Plot of land sold to two different persons— Right of subse- 
lont vendee to enforce speciBc performance - Section applicable. - 

here A agreed to sell one of his plots of land to £ and on a later date 

reed to self all his four plots of land to C including the Pj°* 

Id to B. and where after B had sued on his agreement and obtained a 

nsent decree for sale of the item concerned, C f ‘If*! “ ^uit for 

rmance of the agreement in his favour, held that the question whether 


1. JoncB p. Evans, 17 L. J. Ch. 469; Hooper 
• u. Smart, L. R. 18 Eq. 683 ; Barnes o, 

^Vood, L. R. 8 Eq. 424. 

2. ^ice 0 . Griffith, (1851) 1 Dc G. M* & 
G. 80. 

3. Hill ». Barclay, 18 Ves, 56 : 1 1 R. R. 
113. 

4s Vide Sec. 14. 

S. R. Act— 39 


5. Vide Sec. 15. 

6. Belli Gramini i». Ramchandran, (1951) 
2 M. L. J. 61 1 at p. 618 i i95l M W.N. 
869 (Hill y, Buckley, 17 Ves. 394: 1 1 R. 
R, 109 foil., I L.R. iS All. 322: U Bom. 
H. C. R. 10 distg.). 

7. Pahunchi Lai y, Man Singh, 1971 
A.W.R, (H. G.) 338 at p. 343. 
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plaintiff was entitled to relief depended on the application of Secs. 14 to 17 
(now Sec. 12) which constitute a complete Code within the terms of which 
relief of the character in question must be brought, if it is to be granted 
at all, that by reason of the prior agreement in favour of A was as much 
unable to carry out the whole of his part of the original agreement within 
the meaning of [Secs. 14 and 15 [now Sec. 12 (2) and (3)] as he had no legal 
title to the common plot in question ; that Sec. 14 [now Sec. 12 (2)] did not 
apply as it could not be said that the plot in question bore only a small 
proportion to the whole, that Sec, 15 [now Sec. 12 (3)] also did not apply 
as the plaintiff had expressed his unwillingness to pay the purchase price 
for the remaining plots, on payment of which alone, the plaintiff could get 
the specific performance ; that Sec. 16 [now Sec. 12 (4)] could not be said 
to apply, for there was only one contract to sell, and in the absence of 
evidence to the contrary, the presumption was that it Was an entire contract 
intended to be dealt with as a whole and not piecemeal.^ 

18. Abatement and compensation. — Though the terms ^^abatement** 

and “compensation^* are used interchangeably, there is a 
Distinction bet- distinction between the two terms. The quetion of abate- 

ofthc tcrma^Tbate- comes in if the price has not been paid already and 

meat” and “com- be reduced on account of a part of the contract 

pensation’*. being left unperformed, while that of compensation comes 

in if the price has already been paid and the vendor has to 
pay back the money. The term “compensation” does not mean damages. 
It simply means pro tanto reduction in price, if the plaintiff is vendor 
or an addition of the same to the property delivered actually, if the plaintiff 
isavendee.2 


19, Collateral representation* — The right to abatement or com- 
R* ht 1 ‘ pensation can be claimed only in respect of deficiency in the 
abatemen t°or CO™ subject-naatter described in the contract, but not in respect 
pensation. of a claim to make good a representation about the subject- 

matter made not in the contract but collaterally to it in 
which case the remedy is rescission or a claim for damages for deceit where 
there has been fraud or for breach of a collateral contract if there has been 
such a contract*^ In exercising jurisdiction of enforcing specific perform** 
ance the Court of Equity looks at the substance and not merely at the letter 
of the contract. If the vendor sues and is in a position to convey substan** 
tially what the purchaser has contracted to get, the Court will decree 
specific performance with compensation ybr cny small and immaterial dejicicricjf 
provided that the vendor has not by misrepresentation or otherwise disen- 
titled himself to his remedy. If the purchaser is suing, he may elect, subject 
to condition of hardship, to take all that he can get and to have a propor- 
tional abatement from the purchase money.* 


20* Property subject to encniubrunce.'— If the land contracted to 
Rieht of vendee turns out to be subject to charges, easements, rights 

to enforce specific encumbrances which extend to the whole estate 

performance, and cannot he compensated for and removed by an applica- 
tion of the purchase money, the vendee is not entitled to 
®^force the contract j but if the charge is a slight and immaterial one 'and 
specially if it be an encumbrance by mortgage and judgment which can be 


L Hira Lai i;. Janardan, 174 I. G. 75 : 
39 Bom. L. R. 1299 ; I. L, R, 10 Bom. 
417. 

2. Peers r. Lambert, (1844) 7 Bcav. 546. 


3. Halsbury’s Laws of Enf/ofid, Vol, 27, 
5th £d«, p. 99. 

4. Rutherford o. Acton Adasm, 32 1. G, 
41 (P.C.), 
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paid and removed by means of the purchase money, the Court may decree 
specific performance making provision in the decree for removing the encum- 
brance.^ The plaintiff entered into an agreement with the defendant for 
purchase of certain property. But before the sale-deed was executed the 
defendant’s brother’s widow obtained a decree for her maintenance which 
was made a charge on the said properly. It was held that the plaintiff 
was entitled to a decree for execution of a sale-deed by the defendant and 
also to compensation for the burden imposed upon the property owing to 
the decree passed in favour of a widow.* “The plaintiff/* observed the 
Hon’blc Judges in the above-noted case, “is entitled to be indemnified against 
any claim the widow may make against him for maintenance and the com- 
pensation in the ordinary course would take the form of a sum of money suffi- 
cient to purchase an annuity equal to the amount of an annual maintenance 
awarded to her,” As stated above, there may be cases in which the presence 
of encumbrance would be fatal to a suit for specific performance. The 
following are illustrations of such cases. 

21. Instances where encumbrance, charge or easement is fatal 
to a suit for specific performance. — (1) A right of sporting over land.^ 

^ (2) A liability to keep a channel in repair.* 

(3) A liability to keep the fences, water-courses, etc. upon the land 
itself.® 

(4) A right of digging on or over the land for mines and minerals.® 

(5) A right of way over land sold and bought for the purpose of erecting 
building on it.^ 

(6) An easement of water with right to take water from springs with 
power of entry for the purpose of making, opening or cleaning water-courses 
making reservoirs.® 

(7) A purchaser of an estate, sold as tithe-free is not liable to take it 
subject to tithe on payment of compensation.® 


22. Injunction to restrain the breach of a negative stipulation 
in a contract of personal service. — Now what is the position when an 
employer does not seek specific performance of a contract of personal service 
but asks for an injunction to restrain the breach of a negative stipulation 
contained in the contract of personal service ? The relief by way of injunc- 
tion depends in India upon statute and is governed by the provisions of the 
Specific Relief Act, 1963. Section 36 of that Act places the grant of an 
injunction in the discretion of the Court, a discretion to be exercised of 
course as the discretion of courts always is. The discretion is not arbitrary 
but sound and reasonable governed by judicial principles and capable of 
correction by a court of appeal. Section 38, su1>section (1) provides that 
subject to the other provisions contained in or referred to by Chapter VIII, 
a perpetual injunction may be granted to the plaintiff to prevent the breach 
of an obligation existing in his favour, whether expressly or by implication 
and sub-section (2) of that section declares that when any such obligation 


1. Pomeroy, Sp, Corns, Sec. 452 ; see Fry, 
iSi^. Com,t l^c. 123. 

2. Ghhotabhai o. Maganabhai, A. I. R, 
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R.70. 

6. Seaman o, Wardrey, 16 Ves. 390« 

7. Dykes o. Blake, Bing. N. G. 463. 

8. Shakleton o» Sutclifie, 1 De G. & Sim. 
609. 

9. Binks r. Rokbay, (1818) 2 Swan. 277. 
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arises from contract, the Court shall be guided by the rules and provisions 
contained in Chapter II. ^ 

23. Sub-section (3) — Scope and application* It is of the essence 
of the specific performance that except under special circumst^ces part only 
of an agreement ought not to be deemed to be performed.* general rule 

is that the Court will not order specific performance of a part of a contract. 
Under Sec. 14 (old) performance of a contract may be enforced by either 
the promisor or promisee, provided (i) the part which cannot be performed 
(a) is inconsiderable and {b) may be compensated for in money, ana («) 
provided that' such compensation is made. Under Sec. 15 (old) the party in 
default may claim specific performance without compensation, where the part 
left unperformed is small in value and it admits of compensation, 
cannot have specific performance where such part is considerable and does 
not admit of compensation ; the party not in default, however, may have 
specific performance with compensation in the first case, but specific perform- 
ance without compensation in the second case. 

Under Sec. 16 (old), where a contract consists of several parts, which 
are separate from, and independent of, one another, and some of which 
cannot and ought not to be performed, such part or parts, as can and ought 
to be performed, may alone be specifically enforced. Thh b on the principle 
that such a contract, though nominally one, is actually divisible, and when 
the Court enforces what is apparently a part of the contract it really enforces 
an entire and complete contract. Xhe question, therefore, whether a con- 
tract is divisible or indivisible is one of construction, depending upon tthe 
nature and circumstances of each individual contract. 


In the case of Rutherford v. Acton Adams,'* the principles on which the 
Court will act in a suit for specific performance are thus stated by their 
Lordships of the Judicial Committee of the Privy Council I 


**In exercising its Jurisdiction over specific performance. Court of 
Equity looks at the substance and not merely at the letter of the 
tract. If a vendor sues and is in a position to convey substantially 
what the purchaser has contracted to get, the Court will^ decree 
specific performance with compensation for any small and immate- 
rial deficiency, provided that the vendor has not, by misrepresen- 
tation or otherwise, disentitled himself to his remedy. Another 
possible case arises where a vendor claims specific performance and 
where the Court refuses it unless the purchaser is willing to consent 
tc a decree on terms that the vendor will make compensation to the 
purchaser, who agrees to such a decree on condition that 
compensated* If it is the purchaser who is suing, the Court holds 
him to have an even larger right. Subject to considerations of 
hardship he may elect to take all he can get, and to have a pro- 
portionate abatement from the purchase-money. But this right applies 
only to a deficiency in the subject-matter described iii'the^ contract. 
It does not apply to a claim to make good a representation about 
that subject-matter made not in the contract but' collaterally to it. 
In the latter case the remedy is rescission, or a claim for damages 


1» Messrs. Lalbhai Dalpatbhai & Co. 
Cbitaranjan Chandulal Fandiya* A.l.R. 
1966 Guj. 189 at pp* 193 94 : (1965) 2 
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for deceit where there has been fraud, or for breach of a collateral 
contract, if there has been such a contract.’* 

The principle is well settled and it was held as early as in Mortlock v. 
Bullet that “If a man, having partial interest in an estate, chooses to enter 
into a contract, representing it and agreeing to sell it, as his own, it is not 
competent to him afterwards to say, though he has valuable interests, he has 
not the entirety ; and therefore the purchaser shall not have the benefit of his 
contract. For the purpose of this jurisdiction the person contracting under 
these circumstances is bound by the assertions in his contract ; and if the 
vendee chooses to have as much as he can have, he has a right to that, and 
to an abatement ; and the Court will not hear an objection by the vendor 
that the purchaser cannot have the whole. 

It has been even held that though the difference between the property 
contracted to be sold and that which the vendor can actually convey may 
be great the Court will generally, notwithstanding this circumstance, en- 
force the contract where the vendee is willing to take whatever interest the 
vendor has.® 


No doubt if the vendee is, from the first, aware of the vendor’s incapa- 
city to convey the whole of what he has contracted for, he cannot, generally, 
insist on having, at an abated price, what the vendor can convey. In this 
case, however, it is not suggested that the vendee was aware of the defendant’s 
inca pacity to convey the wnole of what was contracted for ; indeed we have, 
as has already been pointed out, the defendant’s own statement that he did 
not disclose that one of the properties belonged to his wife. The repre- 
sentation, such as it was, therefore, by the defendant was that the entirety 
of the properties mentioned in the schedule to the agreement belonged to 
him. The learned Advocate-General, however, argues that there can be no 
abatement of the price in a case under Sec 16 (old) of the Specific Relief Act 
and that if the vendee wishes to take plot A then he must pay the entire sum 
mentioned in the contract. 


There is nothing of which the defendant can ccmplain. It is his own 
fault if he has assumed an obligation which he cannot fulfil, and it cannot 
be inequitable to require him to perform, as far as it is in his power, so much 
of the contract as relates to plot A, In no just sense can it be said that in 
requiring the defendant to perform the contract with reference to plot A^ 
a new contract is being made by the Court for the parties. The defendant 
is not compelled to convey anything which he did not agree to convey and 
the vendee pays for what he gets according to the rate established by the 
agreement between the parties. The defendant ought to be compelled to 
convey to the plaintiff plot A of the schedule to the agreement with an 
abatement in the price agreed upon.® The use of the word “may” clearly 
indicates that even in a case where the conditions laid down by sub' section (3) 
of the present section are fulfilled the granting of a decree for part-perform- 
ance is discretionary with the Court. Thus where tliere has been a great 
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delay in attempting to enforce a contract and circumstances have greatly 
changed either from a rise in prices or some other causes in the interval, 
the courts would be justified in refusing to give effect to an inequitable 
arrangement. ^ The courts will adopt the same attitude where to enforce the 
contract would have detrimental effect on the rights of the third parties,* 
An action under sub-section (3) (old Sec. 15) is not limited to any particular 
stage of the proceedings. It is open to the plaintiff to relinquish his claim 
to any part of the property in suit on the conditions specified in that 
sub-section at any time before the suit is finally decided even by the Court 
of Appeal.® 

Where a person makes a contract on his behalf and on behalf of some- 
body else and it has been found that the contract is not enforceable in law so 
far as that somebody was concerned, to such a case Sec. 12, sub-clause (3) 
has no application. It was observed in Rameshwar Prasad Sahi v. Mst. Anandi 
Deviy^ “If he had held himself out and contracted as the owner of the whole, 
the case would have been different. But in the absence of misrepresentation 
or misconduct the general rule is that where a person is jointly interested in 
an estate with another person and purports to deal with the entirety, speciBc 
performance will not be granted against him as to his share,” 


The plaintiff’s case is that by virtue of the agreement for sale executed 
in his favour on 3rd May, 1 104, by Krishna Pillai Parameswaran Filial who 
had become the purchaser of the equity of redemption of the plaint property 
under Ex. G, dated 28th April, 1104, he had acquired an interest akin to a 
charge in this property and that therefore he was a necessary party to the 
suit O. S. 3 of 1107 instituted by Venkitachalam Iyer Neelakanda Iyer who 
had an earlier mortgage dated 24th February, 1104, in respect of the same 
property. 


The answer to this contention is given by the last clause of Sec. 54, 
Transfer of Property Act. That clause states that a contract for the sale of 
immoveable property does not of itself create any interest in or charge on 
such property. In view of such a clear statutory provision it is idle to contend 
that the plaintiff had acquired a charge on the property by virtue of the 
agreement for sale in his favour and that in the first mortgagee’s suit for 
foreclosure the plaintiff was a necessary party so that there could be an effec- 
tive sale of the property in that suit. Unless and until the agreement for sale 
in favour of the plaintiff fructified into a sale-deed, he could not claim to 
have acquired any title to the property. Till that stage was reached the 
person who had contracted to sell the property to him was the proper person 
to represent the equity of redemption of the property and the decree obtained 
by the mortgagee with that person on record was a perfectly valid decree in 
execution of which the title to the property could validly be sold. 

This position is unaffected by the mere fact of the plaintiff’s having 
instituted a suit for specific performance of the contract for sale and of having 
obtained a decree in his favour. The decree Ex. E which the plaintiff had 
obtained was based on a compromise between himself and the defendant in 
that suit. Such a decree is also a creature of the agreement between them 
and as such it has no greater force or significance than the earlier contract 


1. Gormda v. Apathasbaya, I L.R. 37 Mad. 

403 : 13 I. C. 471 ; 1912 M. W. N. 87 : 
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2. Abdul Haq o. Mohd. Yahia K-han, 
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4. A.I.R. 1956 Pat, 53 at p. 57, 



SPECIFIC PERFORMANCE OF PART OF CONTRACT [S. 12 — Syo. No. 24] 311 

^ embodies in it the contract between the parties 

with the command of the Court supcradded to it enabling the plaintiff to 
^vethe agreement enforced through Court. All the same tUle to the 

remain in the defendant himself, and such title passed 
K \ K® P °"'V when the sale-deed was executed on the defendant’s 

behalf by the Court. The title thus obtained does not relate back to the 
date of the contract for sale. 

taken %. contrary view appears to have been 

. decision was followed m Dina v. Gujaba.^ Their Lordships were 

unable to accept the view taken m those cases. These decisions were referred 
to and dissented from by the Nagpur High Court in Shewanti Bai v. Vishwas 
where it was ruled that a decree for specific performance of an asrree- 
ment for sale by itself was not effective to transfer title and that so long as the 
sale-deed is not executed in favour of the successful party either by the idefen- 

dant himself or by the Court, the title continues where it was before the 
passing of the decree. 

V. P. Msriappa Gounder,* the view taken is to the 
same effect. Consistent with this view it has to be held that the plaintiff did 

not acquire any title to or charge over the suit property until the date of 
the sale-deed in his favour,® 


U“able to perform.-- The learned Subordinate Judge dismissed 
the appeal of defendant 2, but allowed the plaintiff appeal in part. While 
maintaining the decree for specific performance in respect of half the house 
on payment of Rs. 600 he gave the plaintiff a decree for Rs. 300 as damages 

I contract on the part of defendant 1 and authorized the 

plaintiff to deduct this amount of compensation from the sale price. 

The only contention urged on behalf of the defendant-appellant is that 
on the findings arrived at by the Lower Appellate Court it was wrong in 
awarding compensation to the plaintiff. It is no longer disputed by the 
plaintiff that he is entitled to a decree for specific performance in respect 
of only the half share of defendant 1 in the house in suit. Sections 14 to 
17 (old), Specific Relief Act, contain provisions in regard to cases of specific 
^rformance of a part of the contract. In William Graham v. Krishna Chunder 

Dey^ their Lordships of the Judicial Committee referring to these sections 
observed that : 

‘‘Taken together they constitute a complete Code, within the terms 
of which relief of the character in question must be brought if it is 
to be granted at all.” * 

As the portion of the contract which must be left unperformed is equal 
to the other portion in respect of which the decree for specific performance 
has been given, it is impossible to say that the part unperformed is small 
Section 14 [now Sec. 12 (2)] cannot in the circumstances apply to the case 
The case is therefore governed by Sec. 15 [now Sec. 12 (3)], Specific Relief 
Act. The second sentence of this section runs as follows ; 

“But the Court may at the suit of the other party, direct the party 
in default t o perform specifically so much of his part of the contract 

1. A.I.R. 1922 Gal. 412. 

2. A.ItR. 1926 Nag. 95: 89 Ind. Gas. 14i 

3. A. I, R4 1953 Nag, 167 ; 1952 Nag 
L. J. 406. 

4. A.I.R. I954T. C. 10. 
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as he can perform provided that the plaintiff relinquishes all claim 
to further performanccj and all right to compensation, either for the 
deficiency, or for the loss of damage sustained by him through the 
default of the defendant.*’ 

Illustration (a) of the section is also practically on all fours with the 
present case. This provision of the Specific Relief Act seems to have been 
overlooked by the Lower Appellate Court. It clearly shows that if, in the 
circumstances of this case, the plaintiff desires to have a decree for specific 
performance of part of the contract he must relinquish all claim to com- 
pensation for the default on the part of the defendant. Section 19 (now 
Sec. 21) of the same Act on which reliance has been placed by the Lower 
Appellate Court makes general provision as regards the awarding of com- 
pensation in certain cases. It is to be read subject to the provisions of 
Secs. 14 [now Sec. 12 (2)] and 15 [now Sec. 12 (3)] when the case is one of 
specific performance of part of the contract.^ 


The sale by defendant 1 as guardian of defendant 3 was void ab initio as 
the parties are Mohammedans and defendant 1 is the mother of defendant 3. 
This is undoubtedly correct. Thus there can be no suit for specific per- 
formance of such a sale, as the property is undivided.^ In any event under 
Sec. 15 (old). Specific Relief Act, the plaintiffs might have specific perform- 
ance of the sale, so far a« the shares of defendants 1 and 2 are concerned, only 
if they consented to pay the full price. There could, of course, be no specific 
performance against a minor.^ 

25. Considerable portion. — In order to see whether the vendor can 
claim a decree for partial performance at all or whether either party is 
entitled to such a decree with compensation, two points have to be considered: 
first, the proportion which the deficiency bears to the whole, and secondly, 
the possibility of compensation in money. Unless it is found that the 
proportion is small and the deficiency can be made good in money, the 
vendor’s suit must be dismissed altogether and the purchaser’s must be 
dismissed so far as it claims compensation.^ 

26* Instances where area not conveyed considered considerable 
or material. - In the following cases area not conveyed was considered 
considerable or material ; 


(1) Where the property contracted to be conveyed was stated to be 
753 sq. yards but in fact was only 573 sq. yards.® 


Where the sale-deed described the land accurately by boundaries, 
and stated it to be “about 99 grounds” though the land actually 
measured 85 grounds, it was held that the principles of Sec. 15 [new 
Sec. 12 (3)] are applicable and the question of exact area was 
immaterial, and the vendee could not successfully claim compen- 
sation in respect of the deficiency.® 


1. Anant Ram a* Surju Prasad, A, I. R. 

1935 Oudh 453 at p. 454. 

2. Abdul Haq s. Mohd. Yahia Khan, 
A. I. R. 1924 Pat. 81. 

3. Pokhar Das v. Mela Ram, A« I. R. 
1927 Lah. 773 (1) at p. 773. 

4. Cunningham and Shephard, Specific 


Relief Act, p* 662. 

5. Portman u. Mill, (1826) 2 Russ. 570. 

6t Kondal Rao Naidu v* Dhankoti Ammal* 
A.I.R. 1938 Mad. 81 at p. 85 ; 46 
L. W. 797 : 1937 M. W. N. 1027 ; H 
R. M. 37 ; 176 I, C. 173 ; see also 57 
I. G. 597. 
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bJLrtolhe wharf and jetty and no title could 

(3) Where the vendor could not convey 12 acres ^ 

, 1 ;: 

reSd^s" acfuarauantlv*'"’''^'",® “ deficiency inconsiderable as 
wi!h tt ^r^^hibr^r "of rh^lan^T"""* "" 

subfict!l[^atterfor^h[rb' *" addition to the main and substantial 

an estltr'ncludls i t.'" ^Peoified-as for example, 

nescace includes aho something as an adjunct, which is small in 

maUerThe "ru^re oFthV°e‘‘'d main subjecc- 

maiier, tne tailure ot the vendor’s title to this adjunct, or his inahilitv 
to convey it will not prevent him from compelUng a specie nS 
mance in respect of the principal subject-matter. When, however 

Ubkc ma' t“r ’^heT7 «>joyment of thrmaTn 

jecL rnatter, the vendor s inability to convey it will defeat his ri^ht 

to a specific performance even with compensation.® ^ 

V, A/cs/tojy ^umar,^ JVarayana v A/am^.r7 
and JCot Krtshftajja v. Matoori Subbraya,^ J^arayana v. Alamder^ 

• co-sharer, — In England where a oerson is ininrlv 

interested in an estate with another person and purports to^ deal with the 
property in Its entirety specific performance will not be granted against h\m 

*ha^. jn ‘he absence of any proof of Ssrepfesenfarion o“ 

of its calerio B^^t'the nr°*^ was followed by the Patna High Court in one 
TJU- • . Bm the principle of joint tenancy is unknown to Hindu law 

iinHpr governed by the Mitakshara school of law 

under which the property passes by ^urvivorbhip.ll Accordingly a sale of 

portion of the property by a member of the joint family could or^ could not 

be enforced specifically according as an alienation by one member of his 

thSerent sJLtes^i^ % the" other members is or is not permissible in 

entirety and if i*r t India, if & person contracts to sell an estate in its 

ntirety and if it transpires that he is not competent to do so and he has 

only a small share in the estate, specific performance in respect of his share 

instance of the vendee.i® If the Court, in the exercise 

the decree for specific performance covering either 

the whole or a two-third>s share of the house in question. These two issues 


1 . 

2. 

3 . 

4. 

5 . 

6 . 

7 . 

8 . 
9 . 


PecM 0 . Lambert, 7 Beav* 546 ; Drew 
0 . Hanson^ 6 Ves, 6 8* 

Knatchbull o. Grueber, 46 E. Rt 48: 3 
Mfr 124. 

Peers y. Lambert, 7 Beav. 546 : Drew 

® ; Perkins y» Ede, 

(1832) 1 6 Beav. 193. 

®;;«wcr 0 . Brown, (1884) 28 Ch. D. 

Sp‘ Com., Sec, 348 ; Dykes y. 
Blake, 4 Bin?. N. C, 446* 

6 G. W N. 365. 

27 I. C. 449. 

10 I. G 678 

f ( 895)1 a B. 
?2’i Griffith, (1851) IDc G. 

M. & G. 8 ; Thomas v. Derling, (i837> 

S. R. Act — 40 


10 . 

11 . 


17, 

13 . 


1 Keen 739* 

See Hindu Law* 

Itid ; in. Bom bay. Madras, C. P, States 
it is permitted ; but not permitted in 
Bengal, U. P., Bihar and Orissa, the 
Punjab, Oudh and Patna. 

Abdul Haq v. Mohd, Yahia Khan, 
A. I. R 1924 Pat 81. 

Promothonsth Mitra o. Gostha Behari 
Sen, 118 I, C, 849 ; 33 G. W N. 314 j 
Ponaka Subha Rami Reddi v ''esha- 
chalam Chetty, I. L. R. 33 Mad. 359 
at pp. 36 1-62 : 20 M. L J. ?28 : 5 I. G. 
79 ; Baluswamt Aivar y. Lakshmana 
Aiyar, A.I.R. 1921 Mad 172 at p. 175 
(F* B.) : 1. L, R. 44 Mad. 605 (share 
for full value). 
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together are covered precisely by a Full Bench ruling of the Madras High 
Court in Baluswami Aiyar v, Lakskmana Aiyar^ where it is held that ; 

“The managing member of a joint Hindu family, who for purposes 
not binding upon the other coparceners and without their con- 
eurreace, agrees to convey a specific item of joint-family property, 
cannot ^perform’ his contract in its entirety and the case falls within 
the provisions of Sec. 15 of the Specific Relief Act. The purchaser, 
in such a case, cannot enforce specific performance of the entire 
contract. But courts will grant specific performance by a conveyance 
of the share which the vendor had in the property at the date of the 
contract, if the purchaser elects to pay the .entire consideration, and 
the share should be specified in the decree.** 


The conditions for such part-performance is given in Sec. 15 of the 
Specific Relief Act, 1877. 


In Singkai Ramlal v. Kannayalal,^ the claim to specific performance of 
the full contract has not been abandoned and the right to compensation 
has not been surrendered, thus the appeal fails.^ But where a contract for 
sale of an entire property is made by only one of the co-sharers of that pro- 
perty and the other co-sharers refuse to sell their shares, specific performance 
of the contract would not he enforced in part for the reason that there is 
obvious injustice in compelling the purchaser of the entirety to take undivided 
part of share of the property.^ Where the defendant who agrees to sell to the 
plaintiff certain property belonging to himself and other co-owners and 
undertakes to obtain their consent, is unable to perform the whole of his 
contract, the plaintiff cannot be given a decree for sperific performance 
under Sec. 15 [now Sec. 12 (3)] when he is not willing to take a sale-deed of 
the defendants interest in the property and does not agree to relinquish 
all claim to further performance and all right to compensation.® But if the 
contract is not concluded the case is different.® Where a co-sharer professed 
to grant a lease of the entire estate in the property of which -he had a 
share only, in the belief that the lessee had already obtained the consent 
of the other co-sharers, it was held by their Lordships of the Privy Council 
that it could not be deemed that there was a concluded contract, whereby 
the co-sharers undertook a binding obligation on behalf of himself and 
the other co-sharers to obtain the lease of the property and no suit for 
specific performance to execute a kabuliyat and give possession c4n lie against 
the entire body of the properties.^ It was farther held, that even assuming 
that there was a concluded contract, specific performance of the agreement 
in part could not be decreed under Sec. 15 [now Sec. 12 (3)] as the plainlm 
had not relinquished all claim to further performance and all right to com- 
pensation.® Thus, provided these conditions of Sec. 15 [now Sec, 12 (3)] 

are satisfied there is no impediment to grant specific perfor- 
mi*mce of that part of lease property to which the promisor 


1. A. I. R. :921 Mad. 172 : 1. L. R. 44 
Mad. 605- 

2. A. I. R. 1926 Nag. 493. 

3. Stngbai Rami al u, Kanhayalal, A.l.R* 
1926 Nag. 493 at pp. 493-95. 

4. Mangal Singh o. Dial Ghand, 183 L CS. 
383 : 12 R. L, 524 : 42 P. L. R. 185 ; 
A. I. R. 1940 Lah. 159. 

5. Mohammad Khan v. Bapuroiya, Subba 
Reddy v, Venkdeami Reddi, A. I. R. 
1943 Nag. 313 at p. 314: 1943 N. L. J. 
452 ; I. L. R* (1944) Nag. 33 : 210 I. G. 
579 1 16 R. N. 166 ; see also A. I. R. 
1915 Mad.;740. 


6- Ramsaran v, Sashibhushan, 65 L G. 
594 ; Imam Din o, Mohd. Din, 89 I C. 
422 ; A I.R. 1926 Lah. 136 j Harendra 
Chandra p. Nanda Lai Roy, A. I. R* 
1933 Cal. 98 at p. 101 : 141 I- G. 708 : 
36 G.W.N. 1002 : 57 C.L. J. L , 

7, Promothonath IMitra p- Goitha Bchati 

Sen. I, L. R. 59 Gal. 1025 (P. a) : 59 
I. A. 47 i 136 I. C. 405 : A. I. R. 1932 
Gal. 43 : 36 G. W. N. 231 ; 56 

C. L.j4 46t62M. L.J. 248 : 35L.W, 
825. 

8 . md. 
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IS entitled to grftnt,^ But s lense of undivided nioiety is a very difFerent 

nf roiHirv thing from a lease of the whole colliery. It would work 

hardships on the party to do so in such a case.® The ques- 
tion whether a contract is divisible or not for the purpose of enforcing specific 
performance depends on the fact and circumstances of each particular case 
and the question is essentially one of fact.^ It may be noticed that the 

nature of a contract, whether it was divisible or not, must be determined 

upon the facts and circumstances of each particular case; and the question 
was essentially a question of fact. An agreement between the plaintiff and 
defendants for sale, does not come within the general rule that where a 
person is jointly interested in an estate with another person, and purports 
to deal with the entirety, specific performance will not be granted against 
him as to his share.* 


Whatever might be the position in an ordinary suit where it is a 

question of ordering specific performance it is for the Court to decide 

whether any relief should be given. Whether a decree for specific perfor- 
mance should be granted in respect of the share of defendant No. 1. 
The plaintiff has offered to purchase the share of defendant No. 1 alone 
on payment of the entire consideration, i. e. Rs. 5,600. There is 
authority for such a proposition, for example, see Mahmud Ali v. Tawar Beg^ 
and Panoa Subba Rani Reddy v. Vadamadi Seskackellam Chetty.^ In the latter 
case it was held that the purchaser in such a case will be entitled, on 
offering to pay the whole purchase money to a decree directing the adult 
party to convey all his interest in the properties."^ In the above-noted case, 
the Privy Council case, Promotkonaik Mitra v. Gostha Bekari SenP was 
distinguished on the ground that there the contract was on the footing 

that all the owners of the property would consent to the lease and in the 

absence of such consent there was no concluded contract of lease with 
respect to the land in question. Where a person agreed to sell property 
belonging to himself and his minor nephew whose property he had no 
right to sell, the vendee was held entitled to a decree for specific perfor- 
mance in respect of the share of the uncle on offering to pay the entire 
sale-price.* 


28. Contract of sale by all co-sharers, one unable to perform. — 

Now the question is settled where the contract of sale is by all the co-sharers 
and one of them is unable to perform, say by reason of incapacity. The point 
directly arose in Abdul Karim v. Gladys Murial^^^ in which three persons 
agreed to sell certain property belonging to them as tenants-in-common and 
one of them was found to be incompetent to enter into the agreement. Lord 
Reid decreed specific performance of the agreement against the other two in 
respect of their shares. 


A person having a share in the house, contracts to sell the whole house 
for a certain sum of the money. He fails to execute the conveyance for the 


1. Abdul Karim c. Gladys Murial, (1950) 

54 G W. N. 770 at p. 777 (P. G.) 

(English cases discussed and distd.). 

2. Promothonath Mitra v, Gostha Bchari 
Sen, A. 1. R. 1929 Cal. ?80 at p. 381: 33 
O. W. N. 314: 118 I. G. 849 [sn 
English cases discussed). 

3. Harendra Gbandra Das 0 . Nanda Lai 
Roy, 141 I. C. 708 : A. T. R. 1933 
Gal. 98; 36 C. W. N. 1002: 57 G. 
L. J, 1, 


4. 

5. 

6 . 

7. 

8 . 




fbid. at pp. 100-1 . 

(1915) 13 A. L. J. 739. 

I. L. R. ^3 Mad, 359 : 7 M, 


L. T, 187 : 


0 M. L. J. 328. 

mam Din s. Mobd. Din, A* 1. R» 1926 
.ah. 136 at p. 137. 

. I. R. 1929 Cal. 380 at p. 381 i 33 
3.W.N. 314 : 118 I, G 849. 
marn Din 0 bdohd. Din, 89 I. G. 422 : 
® L R, 1926 Lab. 136. 

4 G. W. N. 770 at p. 777* 
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whole house, the plaiatiflf brings a suit for the specific performance of the 
agreement. He is however willing to take the share of the contracting 
co-sharer for the full consideration agreed to. The Court should under the 
circumstances give the plaintiff the option to obtain the conveyance for the 
share in the property for the consideration stipulated by the plaintiff even 
though the plaintiff has not expressly made his claim under Sec. 15 Isub- 
clause (13) of the present sectionj of the SpeciBc Relief Act.^ 

29. Relinquishes all claim to further performance. — In a suit for 
specific performance falling under sub-section (3) of the present section (old 
Sec. 15) the plaintiff claiming specific performance must relinquish all claim 
to further performance or of the part which must be left unperformed. The 
plaintiff must indicate in his plaint that he is willing to relinquish all claim 
to further performance, and all right to compensation. In the absence of 
such an averment, he is entitled to a decree for specific performance.* This 
view can no longer be maintained in view of the recent Supreme Court deci- 
sion in KdlydnpuT Lime Works Ltd^ v. Stole oj^ Btkot^ according to which the 
relinquishment to further performance can be be made at any stage of the 
litigation. But this statement of the law cannot possibly cover a case where 
the plaintiff sues for specific performance of the coi tract as a whole and the 
facts relating to the impossibility of performance of a part come to light or 
come up for decision in the suit in which case it would be unreasonable to 
deny the plaintiff the benefit ol sub-section (3) of the present section on the 
sole ground that the plaintiff does not aver his willingness to abandon his 
further claims. In such a case it has been held by Gentle, C. J., in J^oroyOti 
Afurtky v^ AfadkaryOy* that when the Trial Court holds that he cannot obtain 
an order in respect of the whole but only part of the property, the subject- 
matter of the contract, sought to be enforced, the plaintiff at that stage itself 
must make up his mind what he will do if he considered that the decision of 
the Trial Court is incorrect ; that he cannot call in aid (old) Sec. 15 of the 
Act [corresponding to sub* section (3) of this sectionj and at the same time to 
proceed to obtain the remainder of the property or damages as it would not 
be relinquishment of all claims that the section requires ; that if he is content 
to take what the section gives him he must abandon all further claim and all 
further rights, including the right of appeal which ordinarily would be open 
to him when the Trial Court has held that the agreement in suit could not be 
ordei cd to specifically perform but that the contracting party was able to 
^ part of it ; that injured party must then and there make up his 
mind whether he will ask the Court tc* pass a decree giving him relief provi- 

y (old) of the Act ^corresponding to sub-section (3) of this 

section] and, as to condition to the Court granting a decree to forego all 
further claim and right to enforce performance of the contract or to com- 
pensation for loss or damage. According to this view, the plaintiff who 
invites the Trial Court to pass a decree contemplated by (old) Sec. 15 of the 
^ ct [corresponding to sub-section (3) of this section] and is granted the decree, 
is not competent to challenge by resort to appeal the Trial Court’s finding on 
t e issue whether the specific performance of the whole contract can or 
cannot be given in the case. In the same case Horwill, J., has not subscribed 
to the extreme view taken by the learned Chief Justice and has said that in 
saying that he intended to appeal, the plaintiff was not refusing to give the 


1* Tara Hai Rao Ji y. Yestar Xukaram 
Natho Ji, A. 1. R. 1956 Bom. 679 at 

p. 680 , 

2. Kaktaruvenicatarami y. Venkatareddi, 
I.L.R. 8 Mad. 1187, 

3, A.I.R, 1954 S.G. 165 at p. 170 (reversing 
Dalmia Jain & Go. s. Kalayanpur Lime 


Worki Ltd., A. I. R. 1952 Pat. 393 at p. 
408 and approving Waryam Singh y. 
Gopi Chand, A.l.R. 1930 Lab. 34 at p. 
36) : I.L.R. 1 1 Lah. 69. 

4. 1947 M.W.N. 629 : 69 L. W. 620 : (1947) 

69 M, L. J. 336. 
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required by the proviso to Sec. 15 (old) in the event of its beinp 

S akenTv Horwilt TT " submitted Ihat hi 

view laKen by Horwill, J., cnminends itself to us. The recent Suoreme Court 

decision which says that relinquishment may be made at any Lee of the 

melft’ol n"*** ' Where two brothers executed an agree- 

ment to sell a certain vacant site, and fun her agreed that they would obtain 

i^^R*®""*"*^** of the heirs, but they failed to do so, it was held that 

to perform the whole of their contract, the Court would 

dtrert 1“' r [corresponding to sub-section (3) of this section] 

vSId tw"Ii!°’"f''— *5®°,-™"^^^ the contract as they could perform pro- 
vided that the plaintiff relinquished all claim to further performance and*^all 
right to compensation. 2 

• plaintiff seeks to bind the interests of the other coparceners as 

in thx« case by asking for specific performance of the agreement of sale of the 
joint property agreed to be sold by the manager of the joint family, it matters 
not If the other coparceners have not been^ impleaded, for th/quesIio„ of 

K upon the application of Sec. 15 (old'. 

Specific Relief Act. The words of the section apply where a member 
of an undivided family agrees to sell part of the joint property in which he 

has only a share ; and the present case is a particularly plain one, because 
according to the plaintiff’s own evidence defendant 1 agreed to get the other 
members of the family to execute the sale-deed.® 

vim fi . ^ 3 - . . — Where there is no completed contract 

j parties a court cannot decree specific performance. When 

Fo Tu enforce specific performance of a contract for sale of certain 

land by the two defendants and it was found that one of them had never 
agreed to sell, the contract could not be specifically enforced.* 

31. Contract already performed.- Sub-section (3) fold Sec. 151 
applies only before the contract has been executed. Therefore, when the 
contract ot sale has been performed by the execution of a sale-deed and deli- 

rights of the parties are not governed by sub-section (3) 
(old Sec, 15) but by Sec. 55 of the Transfer of Property Act,® A purchaser 
IS entitled to compensation even after the sale is completed by execution of a 
conveyance.* Sub- sections (2) and (3) of the present section (old Secs. 1 1 
and 15) are inapplicable where whole cannot legally be performed Sub- 

. ^ 1 ^1 (3 1 of tbe present section refer to cases where the 

inability to perform the whole contract was not contemplated by the 
contracting parties. They have no application where the obstacle to the 

pertormance of the contract is known to the parties and no provision is made 
to meet the eventuality. 

32. Declaration of unlawful termination and restoration i** 
case of contract of employment. — A case which relates to the relationship 


1 . 


2 . 


3. 


Kalvanpur Lime Works Ltd. v. Stale 
of Bibar, A. I, R, 1954 S, C. 165 at 
p. 170, 

l^ohammad Khaa 9. Bapumiya, 1943 
N. L. J. 452 : 16 R, N. I66 : T. L. R. 
(1944) Nag, 33 : 2 to I. C. 579, relying 
on A. . R. 1915 Mad. 70 : (see also 
I. L, R, 33 Mad. 259 at p. 362 t 
A. 1. R. 1926 Lah, 136 ; A. I, R. 1929 
Gal. 308, dist.). 

Ghulam Nabi Kithinchand 0. Sbivaldas, 


4. 

5. 

6 . 


A, I. R. 1949 Sind 18 at p. 20 ; see also 
Anant Ram 0, Surju Prasad, A. I. R, 
1935 Oudh 453 : 15 I. C. 570 ; T. V, 
Kochuvarced u. P. Mariappa Gounder. 
A. L R. 1951 T. G. 10. 

Ram Saran Roy 0. Sbashi Bhiuban. 65 
T. G. 594. 

Shalig Ram u, Narayan, 45 I. C. 689 * 
4N. L.J. 221. 

Whitmore ». Whitmore, L, R, 8 Eo 
603. 
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of master and servant is governed purely by contract of employrnent as 

pointed out by the Supreme Court in the case of iStrji Munictpuhty v. Cecelia 
Korn Framts Tellh,' any breach of contract in such cases is enforced by a suit 
for wrongful dismissal and damages. Just as a contract of employment is 
not capable of specific performance similarly breach of contract of employ- 
ment is not capable of finding a declaratory judgment of subsistence of 
employment. It is needless to add that, a declaration of unlawful termina- 
tion and restoration in a case of contract of employment would amount to the 
specific performance of the contract for personal service and such a 
declaration is not permissible under Sec. 14(1) (b) of the Specific Relief 
Act, 1963.2 


When provision in 
a contract is to errors 
or mis-statement, etc« 
may be enforced. 


33. The provUioas in the contract whether override provisions 
in sub-sections (2) and (3) — Where a contract provides that no compen- 
sation will be claimed for, or paid for errors or tms- 
description, the vendor is entitled to the benefit of this 
provision only if the error or misdescription is not 
material. But where the difference is material, the terms 
of contract do not override the general law that a vendee 
cannot be compelled to take something materially different from that which 
he had contracted to purchase.^ In Whitmores, Whttmore* there was an 
execution sale. The property sold was described as measuring 753 sq. yards 
or thereabout and one of the conditions of the sale provided that i 
0 rror, misstatement or omission should be disclosed it would not annu ® 
sale nor would any compensation be allowed by the vendor or purchaser in 
respect thereof. The property was found to contain 573 sq. yards. It was 
held that the condition applied to small errors only and the error in the case 
being a big one the purchaser was entitled to compensation even alter tne 
sale is completed by execution of a conveyance.® A condition in a contract 
of sale providing for compensation in cases of errors or mistakes can oe 
enforced in case of innocent errors or accidental slips and not in cases w 
the subject-matter of the contract is materially different in substance trom 
what it was represented to be.® Thus where it is sought to enforce 
performance of a contract of sale against a purchaser at the instance ot t 
vendor, a condition in the contract providing compensation m the event oi 
any error or misstatement in particulars applies only where the ® ^ 

will on completion get substantially what he contracts for.'^^ In an oj 
Bengal v. Abhoy^ it was held that where there is a substantial dehciency 
in the area of a property sold at a Registrar’s sale, so that the purchaser woul 
not have offered what he did, the Court will not compel the purchaser o * 
the property with compensation even where the condition of sale was tnac 
if any error or misstatement shall appear to have been made in the part icu ar 
or description of the property such error or misstatement shall not annul 
the sale, nor entitle the purchaser to be discharged from the sale or to receive 

any compensation.® 


1. (1973) 1 S. G. R- 409 

2. Sbanabhai Desaibhai Patel o. Chhota- 
bbai Shankerbhai Patel, (1975) 16 Guj. 
L. R* 256 at op. 261, 262. 

3. Williams v, Edwards, 2 Sim. 78 ; Winch 
0 , Winchester, 42 Ch. 5D, 150 : 61 L. 
W. 105 I 58 L J. Gh. 763 ; Whitmore 
V, Whitmore, L. R. 8 Eq. 603 ^ Palmrr 
{>, Johnston, L. R. 13 G. B. D. 35* ; 
Kissory Mohan ii. Rail Char an, 1 G.W. 
N. 106 ; Bank of Bengal Abhoy, 6 
G. W. N. 356. 


4, 

5. 



7. 

8 . 

9. 


L. R. 8 Eq. 306. , o n 

Tanner o. Sheleton, L, R» 13 Gh. U. 

130. „ _ 

Madeley p. Booth, 2 De C5c. & Sm. 
713; Aylca o. Gox, 16 Bcav. 23 ; 
Brewer p. Brown, 28 Gh, D. 3^ ; Dun* 
mock P. Hallet, I Ch. 29 ; Tccry p. 
W hit, 32 Gh. 0. 14. 

^ f 1^ 

6 G.'W. N. 365, o«i 

Ihid, (Tacobs p. Revcll, 2 Gh. 0. 850 

foil.). 
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34* Principle > — Sub-section (4) is traceable to the English decision, 
Ogden Fossick.^ This sub-section provides the third exception to the rule 
of general law provided in sub-section (1), that the Court shall not direct 
the specific performance of a part of contract, the other two exceptions 
being covered by sub-sections and (3) (old Secs. 14 and 15). The basic 
principle of sub-section (4) (old Sec. 16) is that when a contract consists of 
several parts which are separate from and independent of one another and 
some of which cannot or ought not to be performed, such part or parts, as 
can and ought to be performed, may alone be specifically enforced. Such a 
contract though nominally one, is actually divisible and when the Court 
enforces what is apparently a part it really enforces an entire and complete 
contract.2 The question whether a contract is divisible or indivisible is one 
of construction, depending upon the nature and terms of each individual 
contract. 3 Where it is really indivisible the Court will not take it up itself 
to separate its parts and enforce them piecemeal,^ or allow some only of 
the joint contracts to sue,® nor can a contract be enforced against only 
some of the defendants. ^ It is not for the courts to artificially cut up one 
indivisible agreement into various parts and enforce one or more of them,^ 
Sections 14 to 17 (old) inclusive, of the Specific Relief Act, 1877, are both 
positive and negative in their form. Taken together they constitute a com- 
plete Code, within the terms of which relief of the character in question 
must be brought, if it is to be granted at all. Although assistance may be 
derived from a consideration of cases upon this branch of English Jurispru- 
dence, the language of the sections must ultimately prevail. Section 17 
(old) prescribes that there shall be no grant of specific performance except 
in cases coming within one or other of the three previous sections. It was 
not proved that the part of the contract which was left unperformed bore 
only a small proportion in value to the whole within Sec. 1% (old) and the 
purchaser had declined to accept relief on the terms of Sec. 15 (old). 
Accordingly, Sec. 16 (old) (which appears to be novel in the width of the 
power which it confers) afforded the only ground on which the Court could 
help him. To make this section applicable it had to be shown that there 
was a part of the contract, to wit, that relating to plot which (fi) “taken 
by itself could and ought to be specifically performed,” and (*) “stood on a 
separate and independent footing” from the other part of the contract which 
admittedly could not be performed. Their Lord^^hips think that before a 
court can exercise the power given by Sec, 16 (old) it must have before 
it some material tending to establish these propositions, and cannot apply 
the section on a mere surmise that, if opportunity were given for 
further enquiry, such material might be forthcoming and possibly might be 
found to be sufficient ; and that the words of the section, wide as they are, 
do not authorize the Court to take action otherwise than judicially, and 
in particular do not permit it to make for the parties, or to enforce upon 
them, a contract, which in substance they have not already made for 

themselves. 


When the whole contract is enforced in one way or another, as to 
the greater part by the remedy of specific performance and as to a small 


1. (1862) 32 L, J. Ch. 73 : 135 R.R. 228 : 4 
Dc G. F, & J,426; 45 E. R. 1249. 

2. Contract Act, Secs. 27 , 57, 58 j Krishna 
Chandra Dey o. Graham, A. I, R, 1923 
Gal. 694 at pp. 697-98 : I. L* R. 50 Cal, 
700 ; Abdul Haq », Mohd. Yahia Khan, 
A. I. R. 1924 Pat. 81 at p. 83. 

3* E^ishna Chandra a. Graham* supra. 


4. Ray an p. Mutual W. Y. G. Association, 
(1893) I Gh. 1 6 ; Underwood v. 
Barker, (1899) I Gh. 300. 

5. Sahru p. Mahramunnissa, l.L.R. 24 Gal. 
832. 

6. Kolpulli p. Sajja, 131, G. 315* 

7. Underwood p. Barker, supra. 
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residue by compensation it is not necessarily making a new contract to 
select from among the remedies, which the Court can grant, one for the 
major and another for the minor part of the contract. For this jurisdiction 
Sec. l4 (old) specifically provides and Sec. 17 (old) forbids any extension 
beyond it. Hence Sec. 16 (old) both because it must be something not 
covered by Sec. 14 (old) at d because no court can act unjudicially without 
either statutory warrant or consensual authority must be limited and the 
expression “stands on a separate and independent footing” points to a 
limitation, which would exclude any new bargain, that cannot be said to 
be contained in the old one.* If there is one entire consideration for two 
or several contracts and one of these contracts is for the performance of 
an illegal act, the whole is void. But if there are several considerations 
for separate and independent covenants in the same instrument and one is 
good and the other bad, the one may stand and be enforced although the 
other falls,* In case of mutual though several distinct agreements, if the 
subject-matter of the one is connected with that of the other, the courts will 
enforce both or neither. Where, however, the contracts, though contained 
in the same instrument, are really independent, .the breach of lone is no 
defence to an action for specific performance of another.^ 


. ... . Contract by member of joint Hindu family. — Formerly it was 

held by the Madras High Court if a karta of a joint Hindu family contracts 
to sell certain property belonging to the family to a third person, other 
members not being parties to tfie contract, the proper course for the Court 
is^ to give a decree for specific performance of the whole contract 
without determining whether the sale bound the interests of those members 
of the family who were not parties to the contract and dismiss the case 
against such members leaving it, however, to be settled by future litigation 
as to what passed under the conveyance.'* In subsequent cases, however, it 
has been laid down that a finding should be given whether or not the 
conveyance was binding on other members of the family and if the finding 
be that there was no necessity for the sale no decree should be passed, even 
against the member party to the contract and the suit should be dismissed 
in its entirety.^ do not think the Court ought to pass a decree directing 

a sale^ of the property ordered to be conveyed when it finds that the person 
agreeing to convey was only a coparcener with other and the agreement 
would not bind their interest. Where the person contracting is the father or 
managing member of the family he stands in a hduciary relationship to the 
other members,® and his contract to sell entire item of joint-family property 
for purposes not binding on them is a breach of duty and I do not think the 
Court ought to compel execution of a sale-deed in such cases of the entire 
item of property leaving to the other members to incur the expense and go 
through the trouble of filing a suit.^ A decree against karta for the specific 
performance of the contract of sale of joint family property in a suit 
against him only does not preclude other members from challenging the 


1. William Graham v, Krishna Chandra 
Dey, I, R* 1925 P, G. 45 at p. 4*^ i 
23 A. L, J. 709 : 3 Pat. L. R. 93 : 7 
Bom. L. R. 701. 

2. Collett, Specific Relief Act, 5th Ed., p, 
364. 

3. Dart, Vol. II, p. 1060. 

4. Kosuri v. Ivalury. I, L, R* 26 Mad. 74 ; 
Shrinivasa a~ Shivarama, I. L. R. 32 
Mad. 320. 

5. Nagia v. Venkatarama, l.L.R. 37 Mad, 
387 : 15 I. G. 623 ; 14 M. L. T. 199 ; 


Davvur Suba Reddi v. Kakaturi, I.L*R. 
38 Mad. 1187 : 26 I. G. 983 : 16 M L.T. 
370 ; Govittda u. Apathashaya, I* L. R. 
37 Mad. 4no. 

6. Annamalai o. Muiugesa, l.L«R. 26 Mad. 
544 (P. G.) ; Saburam ». Bhup Singh, 
l.L.R. 39 All. 437 (P. G.l. 

7. Guruswami v, Gangapathia, 1. L. R. 5 
Mad. 337 (F. B ) ; Baikuntha zr. Shibdas, 

2 C.L.J, 121 ; C^vinda v. Apathasahaya, 
LL.R, 37 Mad. 400. 
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sale afterwards.! There is, however, a difference of opinion as to whether 
if the vendee is willing to pay the whole price and demands a transfer of 
the interests of the karta alone in the property, the Court has power under 
the present section to decree specific performance as regards karta* ^ interests. 
The answer given in some cases is in the affirmative, ^ while others hold the 
contrary view.^ It is submitted that the answer should be in the affirmative 
in all States where an alienation by a member without the concurrence of 
the other members is permitted in that State and in the negative where 
this is not permitted under the Hindu law prevailing in that State * In all 
cases where the vendee elects to take the share on payment of full considera- 
tion agreed upon the share of the vendor on the date of the contract has to 
be given to the vendee.® 

In ^cthiri Menon v. Gopolan Pfair^ the Bench consisting of Spencer and 
Coutts-Tr otter, JJ., held that if a document is drawn up in the name of several 
persons and it is the intention of the parties that all should execute it, it 
will become incomplete and inoperative till all have done so ; but it is a 
question of fact in each case as to what was the intention of the parties. 
During the course of the discussion, a distinction was pointed out and it was 
held that if the person who actually executed the document did so on the 
understanding that it would become operative only if the others had signed 
it, then it would become inoperative if the others did not put in their signa- 
ture ; and as it is held that the question of intention in each case is a question 
of fact it was not a matter for interference in second appeal unless the finding 
of the Lower Appellate Court is not justified by the evidence on record. To 
the same effect are the earlier cases in Krishnamachariar v. P/arasimkackariar,'^ 
and Sethuram Sahib v- Vasantka Rao.^ In Bangar aswami Aiyangar v. Soma'^ 
sundaram Ckettiar^^ Sadasiv Aiyar and ^"yabji, JJ., held that where a document 
recites that it was executed hy B and C but only and B executed it, 
actually, the question whether A and B agreed to be liable only if C also 
joined is a question of fact to be decided according to the circumstances of 
each case and cannot be the subject of a second appeal unless there is no 
evidence to justify the finding of the Court below. The learned Judges 
considered the cases in Sivaiwami Cketty v. Sevugan Chetty^^^ and Krishna- 
machariar V. MarasimhackariarA^ A clear exposition of the principle of law 
applicable to such cases can be found in Umar Bakksh v, Mulraj^^^ where Dilip 
Singh, J., put the point in the following way ; 

“If the intention of the parties to an agreement to sell is that 
nobody would agree to sell his share, unless all the others also agreed 
to sell their shares, it cannot be held that where one of them had 
failed to sign the document it was complete document. On the othei 
hand, if the sales are not independent in the sense that each vendor 
might well have sold his share of the property without reference to 
the sale by others and what really should have been a number of 
separate sales are rolled into one because of convenience, then the 


1. Nasir-ud-din v. Ahmad Huiain, 31 
G. W. N* 538 (P G,), 

2» Na(;ia o. Venkatarama, I. L, R. 37 Mad. 
387 : 15 I. G €23 ; 14 M. L. T. 199 ; 
Baluswami Aiyar u. Lakshman Aiyar, 
I, L. R. 344 Mad. 605 ; 63 I. G. 374 ; 

ajfo I. Li R. 10 Bom, 169 ^(F. B.) ; 
1. L. R. 5 GaK 148 (P. G.). 

3. Shrinivaia ip. Shivarama, 1. L. R. 32 
Mad* 320 ; Diwur Suba Reddi r. 
tLakaturi, 1. L* R.38 Mad. 1187i26 

S- R. Act— 41 


1. G. 983 : 16 M. L, T. 370. 

4. See Hindu Law. 

5. Ghinnu Pillai o. Kalimuthu Che tty, 
I. L( R* 35 Mad. 47 (F. B.). 

6* i.L.R. 39 Mad. 597. 

7. I.LR. 31Mad 114. 

8. I.L R. 34 Mad. 314. 

9. 27M. L.J 176. 

10. I.L.R. 25 Mad. 389. 

11. I.L.R. 31 Mad. il4. 

12. AJ.R. 1942 Lab. 86. 
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fact that in the agreement to sell one of the vendors had not joined 
would not affect its validity as between the vendee and the vendor 
who had signed the agreement to sell. The question of intention 
has to be settled by reference to the terms of the document and to 
the circumstances of the case.** 

It is al so useful in this connexion to refer to a recent pronouncement 
of the House of Lords in Lady Naas v. Westminster Bank Ltd,j^ where all the 
noble Lords who took part in that decision were of opinion that the 
statement of Sir George Jessel, M. R., in Luke v. South Kensington Hotel 
Co,,^ that 


“It is well settled that if two persons execute a deed on the faith 
that a third will do so, and that is known to the .other parties to the 
deed, the deed does not bind in equity if the third refuses to execute” 

is expressed far too widely. At page 389 Lord Russel of Killowen discusses 
this aspect of the case and in the same tenor discussion is found in the 
speeches of the other noble Lords as well especially that of Viscount 
Maugham, the presiding noble Lord. In view of the repeated pro- 
nouncements of this Court explaining the principle, it is unnecessary to deal 
at great length with this House of Lords pronouncement ; but since the 
earlier cases in India had been based to some extent upon the dictum of 
Sir George Jessel, M. R,, it is advisable to show that dictum has been later 
on criticised and considered by the House of Lords.® 


As to the remedy the preponderance of authority is in favour of the 
view that an alienee from a member of a joint Hindu family is not entitled 
to possession of the alienor’s share as a tenant-in-common, but his remedy 
lies in a suit for partition.* The general remedy of an alienee is ordinarily 
a suit for general partition, but when the other coparceners have alienated 
their shares also, he can sue and get his share by partition of the item in 
which only the other purchasers are interested.® Since Hindu law regarding 
the powers of a coparcener to sell the joint-family property is not uniform 
throughout India, it is advisable to examine the rulings of the various High 
Courts separately. 


{a) Allahabad view * — If one of the coparceners agrees to sell coparcenary 
property but others refuse to join in the sale, the vendee can enforce specific 
performance of contract in respect of the share of the contracting copar- 
ceners.® 


Now it is settled law so far as the State of Uttar Pradesh and the 
States governed by the Banaras school of Hindu law are concerned that 
one member of a joint Hindu family cannot transfer even his own share of 
the joint Hindu family property before partition. A fortiori such member 
cannot enter into an agreement of sale with regard to his own share of 
joint Hindu family property. There being no question of legal necessity 
involved in the case, the agreement of sale made by defendant was 


L (1940) A. G. 366. 

2. (1879) 11 Gh. D. I2h 

3. Ghunduru Kanniab Gupta Pallam- 

parthi Subbarami Reddi, A. I. R. 

1952 Mad. 687 at pp. 688-89. 

4. Maharaja of Bobbili v* Venkatarama 
Anjulu, I. L. R. 39 Mad. 265 ; see also 


I. L. R. 38 Mad. 684:31 M. L.J.275 

5. Iburamsa p, Theruvenkataswami, I*L.K* 
34 Mad. 269 (F.B.) ; see also I. L. R. 44 
Mad. 605 (F.B.). ^ 

6a Mohd. Ali o. Yawar Beg> 29 I. G. 
628 : 13 A. L. J. 739. 
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wholly unauthorized in respect of the share of another defendant and also 
in respect of his own share. Section 15 (old). Specific Relief Act, does 
not make it obligatory upon the Court to enforce a contract of sale 
entered into by one member of the joint Hindu family in ^ respect m his 
own share. Leaving aside the proviso, the section authorizes the Court 
to direct the defendant, who has entered into a contract of sale of 
a property, which he could sell, to execute a sale-deed in respect of 
that portion of the property in respect of which the defendant ^ could 
have executed the sale*deed. The words **as he can perform are impor- 
tant If the defendant could not sell even his own share of the property by 
reason of a rule of Hindu law because the property was joint-family 
property he could not be said to be in a position to perform the con- 
tract in respect of even that part of the property* Section 15 fold), therefore, 
cannot apply to the case of a member of joint Hindu family who enters 
into an agreement of sale of joint-family property and who cannot tr^sfer 
his own share in the joint-family property. Further, the Lower Court 
has held that the plaintiff did not relinquish all claim to further per- 
formance of contract, and all right to compensation either for the deficiency, 
or for the loss or damage sustained by him through the default of the 
defendant, as provided in the proviso to Sec. 15. This is also correct. It 
the plaintiff relied upon Sec. 15 (old) he should have satisfied the require- 
ments of the proviso.* 


(b) Bombay view. - In the Bombay Presidency, a coparcener governed 
bv the Mitalcshara school of Hindu law can alienate his own share and if 
he has in the contract mixed up others* shares with his own share, the 
alienee is entitled to specific performance as regards the alienor s share with 
or without compensation according as the case falls under Sec. 14 or Sec. 15 

[now Sec. 12 (2) or (3)].® 

(el ^fagpur uieiii.— Admittedly the sale-deed has not yet been exeeuwd, 

and the question whether the plaintiff pve notices to the ‘“j.* 

ting the plaintiffs’ willingness to fulfil ** fnifil the conw^^^^ 

plaintiffs established that they were in fact willing to fulfil the con 

throughout that period of fifteen days they were r®' 

snecific oerformance. But the question whether they would get decree for 
SDecific performance is quite another matter, and that is the only question 
that arises in this appeal. If the Court, in the exercise of 
could grant a decree for specific performance cove«ng either the 
whole or a two-thirds share of the house in question. These two issues 
together are covered precisely by a Full Bench ruling of the Madras Hig 
Court in Baluswami Aiyar v. Lakskmana Atyar where it is held that . 

“The managing member of a joint Hindu family, who, for purposes 
not binding upon the other coparceners and without their concur- 
rence, agrees to convey a specific item of joint-family 
‘nerform’ his contract in its entirety and the case falls within the 
provisions of Sec. 15 of the Specific Relief Act. The purchaser, 
in such a case, cannot enforce specific performance of the entire con- 
tract. But Court will grant specific performance by a conveyance 

Ragh»«n<ia« Lsl . Sheodhaa D«. "'Pa’l.du ““go".: 

“1 R. 1953 «1. 594 at pp. 594-95: Som:472 : 21 Bom. L.R. 213 • 

120 ; Nam 3. A?I.S.pi Mad. 172: l.L. R. 44 

5: L^R? 
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comrac^if P’'°P“‘y date of the 

.to .h."; StodT .to atv """ .to 


conditions for such part-performance 

Specific Relief Act, 1877 . 


IS 


given in Sec. 15 of the 


th. f..n" the claim to specific performance of 

“ .oSSsr.^ 

was nm*f h *” dispute, or of their share in the entire family property^hich 
entire- f apparently contemplated a suit for partition of the 
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form thi^whoi#- defendants. The defendants are unable to per- 

Relief Act the cLnr?'^ therefore under Sec. 15 (old), Spedfic 

much of the contract"^s^ defendants to perform specifically so 

relinquishes all claim f r I u can perform provided that the plaintiff 
TI. I • L* to further performance and all rieht to comnensaiinn 
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that this would remiiZ- H 1 Court refused to allow this on the ground 

lands formed the lenaram "<• J^r***^ question whether any of these 

their brothe"\nd sister! Htiption in which the IfLdants Ld' 

to a partition suh. If thru aindff ^ 3 ^ 1 ^ be necessary parties 

the defendant’s interest in thi ^ • j- ^ willing to take a sale-deed of 
all claim to further Derfnrmancc^ in dispute and had agreed to relinquish 
might have been entitled tn ^ H f “ * ee“Pe“sation, then he 

he wants a sal^-deed of performance. As however 

relinquish all claim tn ftZ.i! *“ dispute and is not willing to 

he cannot be given a decree fZr all right to compensation, 

no application® the 

family in which case it is enfIreeXf emMy % “ 

In Sham Lai v. Jesaram,-’ the Division Bench after surveying exhaustively 

‘be law laid down in 

Ka,.haya Lal» which followed an earlier Full Bench decision of ^rMad^Is 
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Lakshmana Aiyer^ that the managing member of a joint Hindu family, who, for 
purposes not binding upon the other coparceners and without their concur- 
rence, agreed to convey a specific item of the joint Hindu family property 
could not perform the contract in its entirety and the case fell within 
the purview of Sec. 15 (old) of the Act [now Sec. 12 (3)]. It was ruled that 
the purchaser in such a case could not enforce specific performance of the 
entire contract without satisfying the conditions laid down in the proviso to 
that section. To the same effect is the decision in Panckananda Kundu v. 
Rajni Kanta PaP though it was given under Dayabhag.” 

{d) Sind view, — According to the Sind Court, the application of Sec. 15 
(old) is attracted where an undivided member of a coparcenary sells more 
than his own interest.^ 

Where a vendor agrees to sell certain property to vendee but he is 
not legally entitled to sell the whole property, the vendee may claim specific 
performance of the contract in respect of so much of the property as the 
vendor may legally alienate provided the vendee is prepared to pay the full 
price.* Similarly, it has been held that where a person agrees to sell an 
undivided plot of land owned by himself and a stranger to the agreement 
who subsequently refuses to join in the sale, he can be forced to sell his 
share of the land provided the vendee is prepared to relinquish all claims 
to further performance and compensation for the deficiency.® In another 
case a person had agreed to sell property belonging to himself and his 
minor nephew whose property he had no right to sell. The vendee filed a 
suit for specific performance. It was held .that the vendee could enforce 
specific performance in respect of the alienor’s share on payment of the whole 
purchase-money .® 


(e) Madras view, — The trend of decisions as to the application of Sec. 15 
[now Sec. 12 (3)1 has not been uniform in Madras High Court. In some of 
the cases, e.g. Davvur v. Kakaturp and Shrinivasa v. Sivaramp it was held that 
Sec. 15 [now Sec. 12 (3)] was not applicable to sales by the members of a joint 
Hindu family and that the decree should be for the whole area sold for the 
whole consideration without determining whether the sale is binding on the 
non-contracting coparceners. But in the under-mentioned cases,® it was 
held that in cases of this kind Sec. 15 [now Sec. 12 (3)] does apply. This 
conflict was set at rest by a Full Bench decision in Baluswami v. Lakskrnana 
which lays down that where the managing member of a joint Hindu 
family enters into a contract to sell an item of family property and that con- 
tract is not proved to be binding on the other members, the case falls within 
the scope of Sec, 15 [now Sec. 12 (3)] and specific performance of the contract 
cannot be granted so as to direct execution of the conveyance of the entire 
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I^operty but it is open to the purchaser to get specific performance so far as 
the share of the vendor is concerned on payment of the full consideration 
agreed upon 'without any abatement in price. 


(/) Calcutta According to Mitakshara school of Hindu law as 

applied in Bengal, a coparcener cannot alienate even for value his undivided 
interest in the coparcenary property without the consent of other copar- 
ceners unless the alienor is a father or father’s father and the alienation has 
been affected for necessity and antecedent debt untainted with immorality » 
Xherefore when a member of a joint family purports to transfer coparcenary 
I^operty specific performance cannot be granted even in respect of his own 
^are and the plaintiff’s appropriate remedy is an action for damages.* 
The position however, is different under the Dayabhaga school. According 
to this school where one member of joint Hindu family purports to sell 
not only his own share but those of his coparceners, the vendor is not able 
to give good title to anything more than his own individual share in the 
property. It the purchaser desires to have a remedy by way of specific 
performance, he cannot claim more than the share of the actual contracting 
member of the joint family and he can only obtain even that share if he is 
prepared to pay not merely a proportionate part of the purchase price but 
the whole of the sum originally agreed upon as consideration for the sale of 
t^he entire property in question. When the whole contract cannot be per- 
lorraed, specific performance with regard to a small portion of the property 

on payment of a proportionate part cannot be allowed as it would amount 
to making a new contract for the parties.^ 


(g) Orissa In Hate Pratihari v. Alekh Mohapatra* the law has been 

summarized by the Division Bench in the following words ; “It is very well 
known that the undivided interest of a coparcener of a joint Mitakshara 
family under the school to which we belong cannot be the subject-matter 
of alienation be it for consideration or gratuitous. In view of the settled 
posi ion e p Ainti in the present suit cannot obtain a decree for specific 
performance of contract to sell undivided interest of a coparcener.” 
Referring the Full Bench decision of the Madras High Court given in 

Y- Lakshmana Aiyer,’ the Division Bench observed, “the view 
of the Madras High Court as expressed in the full decision in the case of 
Baluswami Atj>er v.Lakskmana Atyer‘ is that in Madras in such a case Sec. 15 
(old), Speeme Relief Act, may apply and the Court may pass a decree in 
respect of the interest of one or more of the coparceners relying on the 

posi ion that in Madras the interest of a coparcener is alienable. But the 

position of law oi alienation in respect of his undivided interest of a copar- 

cener in our province is different. The plaintiff cannot place reliance on the 
provision of Sec. 15 (old). 
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6. Ibid, 
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36. Who is party in default to a contract. — *^The party iu 
default** is the party who is ‘‘unable to perform the whole of his part of** the 
contract and not the party by whose default the inability was caused*^ 

37. Vendee’s refusal to accept. — Section 15 [now Sec. 12 (3)J was 

enacted for the benefit cf the purchaser and cannot operate 
o^Pr!o*erw detriment. It gives the purchaser option and if he 

applicable! ^ declines to accept the offer whereby he has to pay the 

entire price for a fraction of the property, which is a 
losing bargain, he cannot be regarded to have “improperly declined to 
accept delivery of property’* within the meaning of Sec, 55, Transfer of 
Property Act, and the purchaser*s lien is not extinguished ali hough he rejects 
or puts an end to the contract, as in such a case failure of performance is 
attributable to the vendor.^ 

38. Pardanashin lady.— Where a contract of sale was entered into 
with a semi-illiterate pardanashin woman and it was found that she had no 
independent advice in the matter, that the consideration was entirely in- 
adequate and it is also found that the allegation by the vendee that he paid 
the consideration was false, it was held that the contract could not be speci- 
fically enforced.® Where a contract to sell was entered into by a w’dow and 
her executor in pursuance of a power given to her by her husband’s will, 
but later on the probate was revoked, it was held that if the contract was 
one which could otherwise be specifically enforced, it could be enforced 
against the widow’s interest in the property provided there was nothing in 
the plaintiff’s conduct to abandonment, waiver or acquiescence and the 
defendant’s position had not been altered by the plaintiff’s delay in bringing 
the suit,** 


39. Time, whether essence of contract. — In the case of a contract 
_ , . for the sale of land time is not of the essence unless 

not olTthe \sse^e of expressly so stipulated at the time of the contract, 
contract relating to Failure to keep to the dates assigned will not disentitle 
immoveable property a party to a relief unless the delay has been gross,® 
but gross delay may q’jjg substance of the agreement should be considered 
® * to find whether the time was to be of the essence 

of the contract.® Where under the terms of an agreement to sell the vendor 
was to submit the title-deeds within certain time and the vendee to give a 
final reply within another period of time, while the purchase itself was to be 
completed within a certain time and the delay was caused by the vendor 
himself, it was held that the time was not of the essence of the contract.’ But 
an unexpected delay for one year or even less being gross is sufficient to 
negative the rights of a party to obtain specific performance.® Even where 
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time is of the essence of the contract and a party has failed to perform his 

part of the contract, a court of equity may decree specihe performance if 

justice so demands ; but where the parties have expressly provided that the 

rule was not to apply to them the Court will refuse relief except where they 

have expressly or by necessary implication waived the previous provisions. 

All agreement to sell provided that payment be made by instalments^ and on 

default the contract be forfeited and determined at the option of the vendor, 

time being agreed to be of the essence . of the contract. On default being 

made the vendor by notice cancelled the contract. On a suit for 

specific performance by the purchaser it was held that the decree could 

not be granted for specific performance b\it the stipulation forfeiture 

being penal, the vendee should be relieved against See note to Sec 22 
(now Sec. 20). 

40. Contingent contract. — Where parties enter into a contingent 
. contract dependent for its performance on a future event, 

tSi *fX“through yf. provided for becomes impossible, the 

where event pro- contract fails through. 

vided for becomes 
impossible. 


f possibility of completing a contract is dependent on the will 

o a third person, a defendant who has entered into ,the contract to the 
pertormance of which such consent is necessary will not, if such consent 
A ^ procured, be decreed to obtain it and thus perform an impossibi- 
lity. A contract to enter into a contract cannot be enforced specifically.® 

In such a case, specific performance will not be decreed for partial 
performance of so much of the contract as is possible on abatement of 
pri^ or even for the full stipulated consideration under Sec. 14 or Sec. 15 
o the Act, which corresponds to sub-sections (2) and (3) of the present Act. 


^ 41. Sections 14 and 15 [now sub-sections (4) and (5) of Sec. 12J 
are inapplicable wbere wbole contract cannot legally be performed.— 

Sections 14 and 15 (old) of the Act refer to cases where the inability to 

p^iorm the whole contract was not contemplated by the contracting parties. 

ey have no application where the obstacle to the performance of the 

contract is known to t he parties and no provision is made to meet the 
eventuality. 


The defendant agreed to sell his 4 annas share in a village without 
reservation of occupancy rights to the plaintiff for Rs. 4,500 after obtaining 

'Tu Sec. 45 of the Central Provinces Tenancy Act. 

1 ne defendant applied for sanction as aforesaid, but the sanction to sell with 
occupancy rights was refused. ^ Plaintiff sued defendant for specific perfor- 
mance of the agreement, or, in the alternative, for conveyance without culti- 
va ing rights on abatement of Rs. 1,000. The District Judge refused both 
e re icfs, the latter, on the ground that the value of the cultivation rights 
did not bear only a small proportion to the value of the whole property 
within the meaning of Sec. 14 (old) of the Specific Relief Act. On appeal, 
the plaintiff offered to submit to a decree for specific performance without 
occupancy rights on payment of the full consideration of Rs. 4,500, it was 


1. Stcedman d. Drinkle, 33 I.G. 323 (P.CO; 
8L.J. 79tP. G.). 

2. Shaida Prasad ». Sikandar, 34 I. G. 461; 
Mansingb o. Rampiare, 8 Ind. Gas. 481: 


6 N. L. R. 185; Rudra Das Gbakravarti 
B, Kamakhya Naiayan Singh, A. I. R. 
1925 Pat, 259 at p* 274. 
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held that the contract between the parties could not be enforced for want 

of sanction and that there was no alternative contract to meet the event ot 
its beine refused, and further that no partial performance could be dweed 
under Secs. 14 or 15 of the Specihe Relief Act [sulvscciions (2j atid (3) of 
Sec. 12 of the present Act], which did not apply contract But this 

view is not followed in Kochuvareed v. Mariappa, According to this case 
Secs. 14 and 15 Lsub-sections (2) and (3) of Sec 12 of the present Aci] 
apply equally to cases where the parties originally knew that theie was 
likelihood of the impossibility of performance. It is open to the parties 
to contract out of the provisions of these sections. 

42. Scope and application of sub-section (4) (new).— To uiider- 
stand the full signiBcance (^) (new) u must be read with tie 

other sub-sections (1), (2) and (3) (new). To niake t e taken 

it has to be shown that there was a part of the contract '"h.ch (a taken 
by itself could and ought to be specifically performed, and (6) stood 
on a separate and indep-ndent footing from the other part of the 
contract which admittedly could not be performed.^ Before a court can 
exercise the power given by this sub-section it must have so.ue nijiter.al 
before it to establish that there is a part of the contiact which taken by 
rarTand ought to be specially performed and stands mi a separate and indepen- 
dent footing from the other part of the contract/* The Court cannot ^PP V 
the sub-section on a mere surmise that if ^ V, 

further enquiry such materials might be forthcoming, J’b . 

section wide as they are, do not authorize the Court to lake action 

otherwise than judicially and in particular do not per™;t « Lstan’ne ^he^ 
the parties or to enforce upon them, a contract which in substance th y 
have not already made for themselves.^ When the whole contiact « en- 
forced one way or another, as to the greater part by the remedy of the 
speoifio performance and as to a small residue by compensation, it is not 
necessarily making a new contract, to select from among the remedies, 
which the Court can grant, one for the major and another for the minor 
part of the contract.® For this jurisdiction sub-section (2) (old bee. 1 ) 
specifically provides and sub-section (1) (old See. 1?) any extension 

bevond it. Hence sub-section (4) (corresponding to old bee. lo) boin because 
it must be something not covered by sub-section (2) (old) and because no 
Court can act unjudicially without either statutory warrant or Sec. 14 (o a) 
consensual authority must be limited and the expression stands on a separate 
and independent footing, points to the limitation which would exclude any 
new bargain, that cannot be said to be contained in the old one. Section lb 
[new Sec. 12 (4)] does not stand isolated and for understanding its ItiB 
significance it must be read in conjunction with certain other sections which 
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along with it form a group. As the Judicial Committee point out in William 
Graham v, Krishna Chandra Dey^ : 


“Sections 14 to 17 (now included in new Sec. 12) inclusive of the 
Specific Relief Act, 1S77, arc both positive and negative in their form. 
Taken together they co restitute a complete Code within the terms of 
which relief of the character in qtiestion must be brought, if it is to 
be granted at all.” 


Had defendant 1 come to Court instead of the plaintiff, he would have 
been likewise granted specific performance, that is to say, it would have 
been open to him, although he was the party in default, to compel the plain- 
tiff, a person not to blame to buy a third of the land - the result being that 
the Court would be substituting a new bargain and forcing upon the parties 

a new contract, a thing which the Privy Council has shown ought not to 
be done.2 


The Court when called upon to specifically perform part of an 
agreement the whole of which cannot be specifically performed, is bound to 
see that the part which cannot be specifically performed is independent of 
that which it is called upon to perform.^ In the abovemoted case the dcfen- 
dant Fossick entered into an agreement with Ogden by which the defendant 

^ to plaintiff Ogden at a certain rent ; 

plaintiff in his turn agreed to employ the defendant throughout the tenancy 

^ a salary of j;^2u0 a year with commission on the coal sold at the wharf. 
Ogden hied a suit for specific performance of :he agreement to grant the lease 
which was refused as the Court was unable to execute the whole contract, i.e. 

^ ^ing to the employment of the defendant Fossick. The agreement 

was held to be inseparable and the suit was dismissed.'* 

The law bearing on the grant of specific relief in regard to a part of the 
contract is enacted in Secs. 14 to 17 (old), Specific Relief Act, which consti- 
tute a complete Code in that regard, and relief in that behalf could be 
granted only within the term of these sections. 

If the purchaser wants to exercise his option under Sec. 15 (old) he must 
u whole pui chase price for getting the conveyance in 

. j. ^ contract for the sale of property in one lot will generally be considered 
in ivisi e and the Court will not, as a general rule, compel specific perform- 
ance of the contract unless it can execute the whole contract.® 


vevanr?anH*fw*^^*^ , ^*^?sideration for the contract for recon- 

nart nf rt ^ s justify the finding that these two deeds formed really 

part of one and the same transaction. In the Madras Full Bench decision, 
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2 . 

3. 
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Venkatarama Reddiar^ Govinda Menon, T., observed at 

page 268 as follows ; 

“A similar case in point is the judgment of the Chief Justice and 
R^tj&gopala Ayyangar, J., iti Sriniva alu JSfaidu v. Rnju J^aicker^’^ con- 
firming the decision of Viswanatha Sastri, J., in App. No. 287 of 
1947 where it was held that a sale followed by an agreement of re- 
conveyance should be treated as one transaction and that considera- 
tion for the reconveyance should be the sale-deed itself.” 

The doctrine of mutuality means that the contract must be mutually 
by each party against :he other. It rdoes not, however, mean 
that right for right there must be a corres ponding clause. A contract may 
contain series of clauses and covenants which form the total bargain between 
the parties and each of them is the consideration for the other. Miutuality in 
this context does not mean equality and exact arithmetical correspondence. 
It means each party to the contract mu^t have the freedom to enforce his 
rights under the contract agamst the other. On this particular clause the 
right of t lie appellant is to get the money when he rcconveys. It cannot be 
said that this provision lacks mutuality becau>e the appellant cannot call for 
the money. His right under the contiact is that if he is asked to reconvey he 
can insist on his right to the money. 

The contract may be of such a nature as to give to the one party a 
right to the performance which it does not give to the other — as for instance, 
where a lessor covenants to renew upon the request of his lessee,® or where the 
contract is in the nature of an undertaking.'* But these are merely cases of 
conditional contracts ; and when the condition has been performed, as for 
instance in tlie case above stated, by a request to renew, the contract becomes 
absolute and mutual and capable of enforcement alike by either party,® and 
in support of this proposition the authority of the case of Wecdiji^ v. Weeding^ 

is quoted where a conditional contract had become absolute by the exercise 
of an option of purchase. 

In A/iV Sarwarjan v. Fakkruddin Mahomed Chowdhuty^ the proposition is 
that neither the guardian of a minor nor his manager is competent to bind 
the minor or his estate by a contract for the purchase of immoveable pro- 
perty. ^ One of the qu estions before the Privy Council was whether the first 
plaintiff in that case had the right to enforce specific performance of the 
^ntract. The agreement there was made by Mir Sarwarjan and Basanta 
Ivumar Guha, who acted as manager for one Mr. Garth who was himself the 

i^nager of the plaintiff’s estate. The well-known observation of Lord 
Macnaghten is as follows : 


1 . 

2 , 

3. 

4. 


“Without some authority their Lordships are unable to accept the 
view of the learned Judges of the Division Bench that there is no 
difference between the position and powers of a manager and those 
of a guardian. They are, however, of opinion that it is not within 
the competence of a manager of a minor’s estate or within the com- 
petence of a guardian of a minor to bind th : minor or the minor’s 
estate by a contract for the purchase of immoveable property, and 
they are further of opinion that as the minor in the present case was 


A. I. R. 19o6 Mad. 261. 

A. I. R.. 19S5 Mad. 635. 

Gheiterman o. Mann, (1851) 9 Hare 205. 
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7. 39 I. A. 1. 
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not bound by the contract there was no mutuality,^ and the 

minor who has now reached his majority cannot obtain specific per- 
formance of the contract. Da^arath Gayen v. Satyanarayan Ghosh^ was 
the case of a major plaintiff suing a major defendant lor specific 
performance. No claim for specific performance for or against a 
minor is made in this suit. The minor defendants are only proforma 
defendants in this suit. The contract for reconveyance is between 
the appellant and the nine other parties of whom some are minors* 
This particular contract for reconveyance by its very clause expressly 
says that this right to reconveyance is to be had by either ^of the 
parties or anyone of them on paying Rs. 8,t' 0 and other incidental 
and indispensable costs. If so, the contract for reconveyance is a 
joint and several contract by each one of the parties. Therefore, as 
between the appellant who is a major and the first defendant, the 
suit for specific performance is brought by the major x/endor-plaintiff 
against the first defendant-vendee who is the appellant.^ To this suit 
are joined pro forma defenda its to which some were minors. These 
pro fo^ma defendants were, it seems, parties to the transaction of sale 
and reconveyance. It is binding contract without any (question of 
minority of anyone. Simply because other minors have certain 
rights under the contract independently of the first defendant that 
does not vitiate the contract between the appellant and the first 
defendant or the major first defendant's claim of a specific performance 
of the contract against the major appellant.” 

Section 43 of the Indian Contract Act provides that when two or more 
persons make a joint promise, the promisee may, in the absence of express 
agreement to the contrary, compel ny or more of such joint promisors to 
perform the whole of the promise. As between the appellant and the first 
defendant, therefore, the argument based on the minority of others cannot 
prejudice this claim for specific performance. Even under Sec. 16 (old) of 
the Specific Relief Act when a part of a contract which, tak^n by itself, can 
and ought to be specifically performed stands on a separate and independent 
footing from another part of the same contract which cannot be specifically 
performed, the Court may direct specific performance of the former part. 
Therefore, when the contract is several and not merely joint and when the 
fact that the other part of the contract which is severable is between persons 
who arc minors, the minority of others cannot be a bar to the claim for 
specific performance between the major parties. ^ 

How far specific performance of the suit agreement could be decreed 
when it is found that the promisor had no title in regard to a certain agreed 
item. Section 1 1- (old) of the Specific Relief Act is based upon the English 
law on the subject, which has been summed up by the Privy Council in 
Rutherford v. Acton Adams^ : 

“If a vendor sues and is in a position to convey substantially what 
the purchaser has contracted to get, the Court will decree specific 
performance with compensation for any small and immaterial defi- 
ciency provided that the vendor has not by misrepresentation or 
otherwise, disentitled himself to his remedy.** 

1, A.I-R- 1963 Cah ?25. 3* (1915) A. C. 866 ; A. I. R, Wli ?• ^ 

2. Dasaratb Gayen o. Satyanarayan Ghosh, 113. 

A.I.R. 1963 Cal. 325 at pp. 327-28. 
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But in the present case, one cannot consider the item as amounting 
to a small and immaterial deficiency in the contract, which will entitle the 
plaintiff to get a decree for specific performance subject to the payment of 
compensation to the vendee by equating the amount of compensation fo the 
price of item 2. Section '6 (old) of the Specific Relief Act refers to a part 
of a contract which, taken by itself, can and ought to be specifically per- 
formed and stands on a separate and independent footing from another part 
of the same contract which cinn^t or ought not to be specifically performed. 
Specific relief by performance of the agreement could be granted to the 
plaintiff by conveyance of item I provided he pays the full amount of con- 
sideration and waives all right to compensation for the deficiency or the lo^^s 
or damages sustained by him through default of the first defendant. 


It has been pointed out in several decisions of courts that the giving 
of the relief of compensation could be made by the promisor at any stage 
in the action. In JCalj^anpur hime Works Ltd. v. State of Bihar the Supreme 
Court had observed that relinquishment of the claim to further pefforniance 
can be made at any stage of the litigation and the plaintiff can claim relief 
under Sec. 15 (old) of the Specific Relief Act. This has been followed by 
the Calcutta High Court in Dwijendra Kumar v. Manmohan De,'^ where it 
observed that the relinquishment can be made even in second appeal. In 
Promolhonatk Mitra v. Goslha Bihar i Sen, it was held by the Privy Council that 
the specific performance of a part could not be granted where the plaintiff 
had not relinquished all other claims as required by Sec 15 (old) of the 
Specific Relief Act. But \he Privy Council did not consider the question 
about the stage at which the promisee could relinquish his claim. The law 
permits the plaintiff to relinquish his claim to compensation at any stage of 
the action, even at the stage of the second appeal. Any possible appreciation 
of the price in the interval, that has elapsed between the date of the plaint 
and the date of the applic ition, will not be an adequate ground for refusing 
specific performance after per itting the plaintiff to relinquish a portion of 
the property on which the promisor had no title to sell.^ 


43. Contract for sale of property in one lot is indivisible. — -Where 
the vendor sells two or more « states or lots at one time and for o.ie sum, the 
contract is entire, unless there should be some express clause making it separ- 
able and the failure of the title to one of the estates is complete bar to the 
vendors enforcing a performance upon the purchaser as to others to which 
the title is good. The reason for this ru e is that the Couit will not and 
indeed cannot make an apportionment of the whole price among the 
lot and determine what amounts shall be charged to those whose title is 
good and what to tho>e of which the title has failed so as to bind an un- 
willing purchaser.5 Now in a suit for specific performance of a contract the 

Contract for the P*'i*^ciple on which the Court will proceed is that a contract 
sale of property. for the sale of property in one lot will generally be con- 
sidered indivisible, and the Court will not, as a general 
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rule, compel specific performance of the contract, unless it can execute the 
whole contract. Or as Lord Romilly, M. R., expressed it : 

*‘This Co rt cannot Sjjecifically perform the contract piecemeal, 
but it must be performed in its entirety if performed at all 


It is true tha* there are exceptions to thii rule which may be justly 
made in view of the circumstances of any particular case. Even in cases 
where the contract is plain and certain in its terms and obligatory on both 
parties, the right to specific execution is not absolute and its enfoi cement 
must rest on the sound discretion of the Court, a judicial discretion, to be 
exercised according to the established principle of equity. 2 The first defendant 
agreed to sell to the plaintiff a plot of land which had originally belonged 
to his Wife and which on her death devolved upon himself and his children 
his share being one-third. Out of the agreed consideration of Rs. 825* 
the plaintiff paid the first defendant Rs. 250 as advance. The first defen- 
dant afterwards repudiated the contract, and it also appeared that two 
of his sons who had become major were unwilling to perform it. The first 
defendant sold the entire land to the second defendant. The plaintiff 
sued for specific performance. The Lower Appellate Court granted him 
a decree for specific performance in respect of the first defendant’s one- 
third .shite alone, as he could not be compelled to specifically perform the 
contract as regards two-thirds of the property which was his children’s share. 
It was held that the contract was not divisible into parts, and in the langu- 
age of the present section, the Court could n >t import a contraci affecting 
a third share standing on a separate and independent footing from another 
supposed contract relating to the remaining two-thirds and the plaintiff was 
consequently not entitled to a decree for a third share on payment of a third 
of the agreed price but was entitled to a decree for return of the sum of 
Rs. 250 paid as advatice with interest at 12 per cent. i hereon ® On the 
other hard, if several distinct estates are sold for separate and distinct prices, 
a separate price to each lot, although sold at the same time, and much morCy 
if sold at different times, the contract is a clear intention from its language, 
that it is to be entire j and the failure of the vendor’s title to one or more 
of the lots or estates does not prevent him from compelling a specific perfor- 
mance in respect of the others to which his title is good. The difficuity in 
the former case does not exist in this for the parties have themselves made 
an appoi t ionment of the price. Thus where lots are sold either one after 
another, or at the same time for separate and distinct sums, the contract in 
respect of its spe ific performance prima facie divisible as to each lot, that is, 
the sale of each lot constitutes a separate coiitfact and a failure of title to 
one oi more will not be an obstacle to an enforcement at the suit of the 
\^ndor as to the l emainder.* Where the defendant agreed to convey six of 
^ receiv'cd fo'* 1402 and three of the well 'i'.es to be received for 
pursuance of that agreement the defendant conveyed to 
plaintiff six specified well sites of those issued in 1901 but failed to convey 
three of those received for the year I9a3, it was held that agreement could 
be specifically enforced to the extent of the number of sites the defendant 
could convey u to the agreed number.* Where one item of land which 
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Both the courts below found that defendant 2 was a bona Jide purchaser for 
value without notice of the contract between d ’fendant 1 and the plaintiff. 
The Munsif gave the plaintiff a decree for a refund of the earnest money 
which he had paid. On appeal by the plaintiff, the Subordinate Judge 
passed a decree directing defendant 1 to convey the remainder of the 
property to the plaintiff for Rs. 450 minus Rs. 49 which had already been 
paid as earnest money. Defendant 1 has now appealed to this Court on 
the ground that Sec. 16 (old), Specific Relief Act, has no application to the 
facts of the case. 

1 here is nothing in the contract Ex 2 to suggest that patt of it stands 
on a separate and independent footing from another part. It is merely an 
agreement to sell a plot of land for a certain sum of money. There is no 
more reason for regarding that contract as two separate contracts to sell two 
portions of the plot than there is for regarding it as a hundred separate con- 
tracts each for selling a hundredth part of the plot. That being the casCi 
it is very difficult to see how Sec. 16 (old), Specihe Relief Act, can have any 
application It was however argued on behalf of the respondent that the 
effect of the sale of a part of the plot to defendant 2 is to make the origi- 
nal contract into two separate divisible contracts. But supposing this con- 
tention were accepted, the very difficulty that was pointed out by their Lord- 
ships of the Judicial Committee in Graham v. Krishna Chandra Dey^^ vionXd 
arise. The agreement made by the appellant was that the whole plot of land 
Would be sold for Rs. 900. There is absolutely no evidence to support a 
finding that the portion sold to defendant 2 and balance are of equal value. 
Indeed the reluctance of the appellant to accept the decree made in the Lower 
Court stiongly suggests that they are not. In that view of the case it is quite 
impossible to support the decree for specific performance of a part only of 
the contract. 2 


(2) All the assignees must jointly sue for specific performance. — The assignee 
of only a portion of land originally demised cannot sue without the other 
assignees joining him for specific performance.^ 

Where there is a single contract for the sale of immoveable property 
by the owner thereof to several persons, specific performance cannot be 
decreed against the vendor at the suit only of some of those persons, if the 
other r efuse to join them in claiming performance. The present section does 
not apply to such a case.^ 

(3) Legal parts of a registered contract with wife for maintenance^ etc, may be 
enforced, — A hdohammedan entered into an agreement with his wife, stipula* 
ting among other things to maintain her, treat her kindly, not to remarry 
and to hand over the earnings to her. It was held that though some of the 
points were opposed to public policy and therefore void, the agreement being 
registered was not bad for want of consideration and that the legal parts could 
be enforced.® 

{4) Contract for sale of property in one lot* — A contract for sale of property 
in one lot will generally be considered indivisible for the reason that there is 
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obvious injustice in compelling the purchaser of the entirety to take undivided 
parts or shares of the estate,^ 

(5) Sale of house by one joint owner , — The plaintiff sued for specific 
performance of a contract by defendant Vo. 1 to sell a house to htm for 
Rs. 1,300. It was found that the house was jointly owned by defendant 
No. 1 and his wife defendant No. 2 and that the defendant No. 1 had no 
authority to sell on behalf of his wife. The plaintiff refused to take 
advantage of his privilege under Sec. 15 [now Sec. 12 (3;] and the question 
for determination was whether plaintiff could avail himself of Sec. 16 

[now Sec^ 12 (4)]* The answer was returned in the negative and the suit was 
dismissed,’ 

(fi) Parties Isiipulating piecemeal performance of apart maybeallojocd.— 
Where the parties themselves stipulate piecemeal peiformance, specific per- 
formance of part will be allowed Thus in a building contract where the 
landowner agreed to grant separate leases of separate plots to the lessee on his 
building to the satisfaction of the owner ceitain houses on each plot, it was 
held that the lessee or his assignee was compcient to claim leases of the plots 
on which the house had been built, though the builder had not built the 
houses ou other plots.® 

(7) Property consisting of parts of several descriptiuns.— 'SNhtrc the piopeny, 
the subject-matter of sale, consists of parts of several descriptions, e. g. a ship 
and its freight, the case is within the ambit of the section/ 

(8) Where goods are sold in separate lots, Sec. 16 [now See. 12 (4) 
will apply.® 

(^) to lea^e and right to purchase are divisible parts of a contract . — A 

vendor agreed to grant lease of a plot of land to the plaintiff on his building 
a house to be insured in their joint names. Another stipulation was that the 
plaintiff was to have a right to purchase the property within two yeary. The 
plaintiff insured the house in the wrong office. It was held that by his con- 
duct the plaintiff was deprived of his right to the specific performance as 
regards lease but he could purchase the property.® 

(10) Where A and B enter into a mutual contract for sale and purchase 
of their estates and there is mixed case of enjoyment of estates, e.g. where one 
of the^ parties has an easement over the property of the other, the contract is 
indivisible.’ 


(11) Where pronotes are executed for whole debt, plaintiff can recover only in 
respect of legal The defendant owed to the plaintiff various debts, some 

legal, others illegal. The defendant gave a house as security. On plaintiff's 
going to put it to auction, the defendant entreated him to desist and in 
consideration for this the defendant executed pronotes of the whole debt. It 
was held that the pronotes were illegal, so far as they covered illegal claims 
and legal so far as they covered the others and the plaintiff could legally 
recover those that were legal.® 
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(12) Property jointly owned by Hindu co^sharers does not consist of separate 
parts, — A coniract, which purports to be a contract for the sale of joint 
Hindu property, it is not possible to say that the shares of the various 
co-sharcrs in that property can probably be said to form separate parts of 
the property in the sense contemplated in Sec, 16 [now Sec. 12 (4)1 
Specific Relief Act.i 

Whete onir member of a joint Hindu family purports to sell not only 
his own share but those of his coparemers and the vendor is not able to 
give a good lit’e to anything more than his own individual share in the 
propeiiy ; if tlic purchaser desires to have a remedy by way of specific perfor- 
inauce he cannot claim moie than the share of the actual contraction 
member of the joint family and he can only obtain even that share by being 
prepared to pay not merely a proportionate part of the purchase price but 
whole of I he sum originally agi eed upon as the consideration for the sale of 
the entire property in question. In that view of the matter Sec. 15 fnow 
See. 12 (3)], Specific Relief Act, applies. ^ 

Tl e law in India with regard to specific performance of contracts is 
in many respects quite different from the law in England. The law in this 
cotjniry is contained within the f^ur corners of certain sections of the specific 
Relief Act, 1877, namely Secs. 14 to 17 inclusive. Sections 14 to 17 
inclusive of the Specific Relief Act, l877, are both positive and negative in 
their form. Taken together they constitute a complete Code within the terms 
of which lelief of the character in question must be brought, if it is to be 
granted at all. Although assistance may be derived from a consideration of 
cases upon this branch of English jurisprudence, the language of the section 
must uhimately prevail. 

Section 17 (old) prescribes that there shall be no grant of specific per- 
fui mance except lin cases coming within one or other of the three previous 
section-. It was not proved that the part of the contract which was left un- 
performed bore only a small proportion in value to the whole within Sec. 14 
(old) and the purchaser had declined to accept relief on the terms of Sec. 15 
(f>ld). Accord itiply Sec. 16 (old^ (which appears to be novel in the width of 
the power which it confers) afFoided the only ground on which the Court 
could help him. To make this section applicable it had to be shown that there 
was a part of the contract, to wit, that relating to plot A which {a) taken by 
itself could and oughf to be specifically performed and {b) stood on a separate 

andjindependent footing from the other part of the contract, which admittedly 
rould not be performed. 

It is quite clear that Secs. 14, 15 and 16 (old) deal with three sets of 
circumstances. Section 14 (old) deals writh the case where a party to a con~ 
tract is unable to perform the Jwhole of this part of it, but the part which 
must be left unperformed bears only a small proportion to the whole in value; 
Sec, 15 (old) deals with a case where the part which must be left unperformed 
forms a considerable portion of the whole and Sec. 16 (old) deals with a 
case where part of the contract can clearly be severed from the rest of the 
contract. In the present case the circumstances are such that beyond all 
question the matter does not fall within the purvu w of Sec. 14 (old) The 
matter also does not fall within the purview of Sec. 16 (old). Thertfore it 
is a matter beyond all argument that this is one of the class of cases which fall 
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within the intermediate section, that is to say, within See. 15 (old). One has 
only to consider the salient features of the contract to see that the matter 
was so. Defendant 1 has only one-third share in the property and he is in a 
position to sell that one-third share and no more. Therefore that part 
which must be left unperformed forms a considerable portion of the whole. 
Where that is so the Indian ; Legislature in enacting Sec. 15 (old). Specific 
Relief Act, unlike the English law, has not recognized the right to a propor- 
tionate abatement of the purchase-money. 

This section agrees with English law in allowing a purchaser to enforce 
specific performance at his option under the named conditions, although the 
vendor cannot claim it. But the Indian enactment clearly excludes, in such 
cases, any claim of the purchaser to compensation, thus making a considerable 
and (it must be presumed) deliberate departure from English authority. 

In the case of Bahuwami Aiyar v. Lakikmana Aiyar^^ Kumaraswami 
Sastri, J., put the matter thus : 

‘*The English decisions on the subject of specific performance where 
a party is only entitled to a share are not uniform and the latter part 
of Sec. 15, Specific Relief Act, is a clear departure from English rule 
as to abatement or compensation when specific performance of part 
of a Contract is decreed. 

(13) A ship'builder contracted to alter a ship and it was agreed that 
in default of performance by him the owner might enter and make the altera- 
tions. The Inability to compel the ship-builder to alter the ship was held to 
be a sufficient reason for refusing to order specific performance of the covenant 

that the ov\ners might, in default by the ship-builder, re-enter and make the 
alterations themselves.^ 


•r t must be willing and ready to perjotm his part of the contract but 

tf the Court cannot enforce tt the plaintiff has no remedy,— Court does not 
give relief to a plaintiff, although he be otherwise entitled to it, unless he will 
on his part, do all that the defendant may be entitled to ask from him, and if 
that which the defendant is eiititlt.d to, be something which the Court cannot 
give him, it certainly has been the generally utiderstoDd rule that that is a 
case in which the Court will not interfere.”-* 


(15) Specific performance has been refused of an agreement to grant a 
lease, where the terms included the maintenance of a railway by the lessee 
on the land demised,® and of a covenant in a lease to appoint a servant to 
perform specified duties for the benefit of the occupiers,* these being such 
undertakings as the Court could not superintend. 


(\G>) Specific performance of contract to sell several plots of land, If at an 

auction a person buys several plots of land, the inability of the vendor to 
make out good title to one plot will not prevent him from enforcing specific 
performance of the other plots. The contract in such a case will be treated 
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as divisible and the inability to order performance of one or more plots will 
not prevent the Court from enforcing the rest.^ But if all the plots were pur« 
chased for single price or if the parties themselves treated the contract one and 
entire, specific performance of one part alone will not be enforced. * Again, 
there may be facts within the knowledge of both parties establishing such a 
connexion in use and enjoyment between the two separate lots as to show that 
the purchaser bought them for a single purpose and would not have taken the 
one, had he not reckoned upon also having the other. In such a case the 
failure of the seller to convey one lot will be a ground for the buyer to claim 
to be released from his contract as to the other. ^ But the mere fact that one 
lot is contiguous to another or , that a particular purchaser in his own mind 
resolves to purchase two because he thinks he can conveniently occupy them 
together is not sufficient to complicate them in the matter of use as stated 
above/ If, however, the Court is satisfied that apart from the misrepresenta-> 
tion the particular purchaser could not have bought either lot, it will refuse 
the vendor specific performance as to the first lot.® 


Where the vendor sells two or more estates or lots at one time and for 
one sum, the contract is entire, unless there should be some express clause 
making it separable, and the failure of title to one of the estates or lots ia a 
complete bar to the vendor’s enforcing a performance upon the purchaser 
as to others to which the title is good. The reason is that the Court will 
not and indeed cannot make an apportionment of the whole price among 
the lots and determine what amounts shall be charged to those whose title is 

good and what to those of which the title has failed so as to bind an unwilling 
purchaser.® 


(17) Where one of considerations is illegal entire contract is void , — If a contract 
has several considerations and one of them is illegal, the entire agreement is 
void. 7 But where the consideration is not illegal but some of the objects are 
illegal, then illegality does not taint the others, if these parts cannot be treated 
inseparable,® 


Ijnpr act ic able part already performed the other may be enfoTced,^—^\ie,TG 
a contract is made up of two parts, and the impracticable part has alreadxL 

been performed, the specific performance of the other will be allowed.® • 

_ ■ ^ 

(19) Where a person entering a stall purchased various things at difiTerent, 
prices the contract was held as indivisible.^® The mere fact that different' 
prices have been fixed for different parts of the subject-matter of the contract 
will not necessarily make it divisible 
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(20) Where different prices were fixed for land and timber and the 
vendor could not make out the title to all the timber on account of the coov- 
hold tenure of a pan of the land, it was held that the contract was one as 
the vendor had agreed to copy-hold tenure of the land.^ 

(21) Where the contract contains positive terms which are not proper 
subjects of specific performance and contains either expressly or by implica- 
tion stipulations a breach of which can be properly prevented by injunction 
the case falls under the present section.® 

(22) Court will not enforce a contract coniaining a clause about exchange of 
land to he determined by arbitrator s.-^The plaintiff and the defendant being two 
neighbouring landholders whose Unds were from time lotime damaged by the 
overflow of the stream separating the two estates, entered into a contract to 
change the course of that stream in a way beneficial to both parties. One of 
the conditions of the agreement was that if there would be any damage to the 
estate of the defendant by reason of the erection of the dam, which was agreed 
to be erected, the plaintiff would give an equivalent in land to the defenrlant 
by way of compensation, the quantity of land to be determined by the arbitra- 
tors. On the defendant's failure to fulfil his part of the agreement, plaintiff 
sued for specific performance. The Court refused specific performance as 
It could not execute the whole contract, holding that the clause about the ex- 
change of land as determined by the arbitrators was something which the 
Court could not carry out in praesenti.^ 

(23) A contract for sale of shares with cultivating rights in sir land 
cannot be specifically enforced in the Central Provinces (now Mad'iya 
Pradesh).^ 

(24) Section 29, Bengal Tenancy Act (VIII of 1885), makes an agreco 
ment for an enhancement of rent of an occupancy tenant by more than two 
annas (twelve paise) per rupee wholly void. Therefore no part of such an 
agreement can be rejected in order to validate the agreement and decree so 
much of enhancement as is lawful.^ 

(25) Whether contract for sale of some portion of property can be enforced. - 

Wnen some persons combine to sell property which some of them own in part 
with other persons individually, the vendee can claim enforcement of the con- 
tract as against some porti >ns of the property only, if the portions claimed 
can reasonably be enjoyed independently of the remainder.® 

(26) Whye minor defendant not properly represented^ the suit is liable to 
dimissal as against the other defendants also. — Whc.c in a suit to enforce a right 
of pre-emption on the basis of a contract it is found that one of the defendants 
who is a minor is not properly represented in the suit, it must be held that the 
plaintiffs have by their conduct made it impossible for the Court to give effect 
to the contract in its entirety and the suit is liable to dismissal as against other 
defendants also.*' 


1. Groite V, Lawrence, 9 Hare 262. 

2. Lumley o. Wagner, 1 De G, M. G. 604 
and Sec. 75. 

3. ^ovais e. Edwardi, (1842) 2 Dr. & 
War. 80. 

4. Ram Singh o« Ramplare. 8 I. C. 1 184 ; 
6N. R. 185. 

S, R. Act — 4.5 


5. Kristodhone Brojo, T. L. R. 24 Cal, 
895, 

6. Subramania Aiyar v, Kalyanisundram 
Aivar, 53 T. G. 283, 

7. Ahdul Rahim t). Tufan Gazi, T, L, R, 
55 Cal. 1 181 : 109 T. G. 28t ; 32 C. W. 
N. 1163. 
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(27) Sec AbJul Aziz v. Abdul Sammad^ uncer ihe heading “Scope and 
application**. 

47. “Can and ought.*' — The word “can** implies that it should be 
possit le for the contract to be enforced physically as well as legally. In order 
to attract the application of sub-section (4) (now Sec. 16), the part which is 
sought to be enforced must be capable of performance physically and must 
not be illegal. Out that is not enough ; it must also be such as the Court 
should enforce in the exercise of its discretion. 

48. Distinction between sub-section (4) and sub sections (2} 

and (3). — The only consideration under sub sections (2) and (3) of this section 
(old Secs. 1 4 and 15), is whether or not a contract is capable of perform, 
ance physically. Under subsection (4) (old See. 16) it is not only the ques- 
tion of physical po-sibility that is germane to the enquiry but of legality also- 
Not only that as stated above, the Court has to consider the question whether 

or not it would be advisable to allow specihe performance in the exercise 
of its discretion. 

49. Ksplanation.— It lays down that a contract as a whole is not 
capable of prrformance because a portion of its subject-matter existing at its 
date has ceased to exist at the time of its performance. 


New 

13. Rights of pu rchaser or 
lessee aga inst person with no 
title or imperfect title. — (1) 

Where a person contracts to 
sell or let certain immoveable 
property having no title or only 

an imperfect title, the purchaser 
or lessee (subject to the other 
provisions of this Chapter), has 
the tollowing rights, namely : 


(d) if the vendor or lessor has 
subsequently to the contract 

acquired any interest ~in the 
property, the purchaser or lessee 
may compel him to make good 
the contrpct out of such inter- 
est ; 


Old 

18. Purchaser’s rights 
against vendor with im- 
perfect title. — Where a person 

contracts to sell or let certain 
property having only an im- 
perfect title thereto, the pur- 
chaser or lessee ( except as other- 
wise provided by this Chapter) 

has the following rights ; 


(d) if the vendor or lessor has 
subsequently to the sale or lease, 

acquired any interest in the 
property, the purchaser or lessee 
may compel him to make good 
the contiact out of such interest; 


1. 171 I. C, 30 : 45 L, W, C93 ; I. L. R. 10 Mad. 299. 
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New 

(*) where the concurrence of 
other persons is necessary for 

validating the title, and they 
are bound to concur at the re- 
q uest of the vendor or lessor, 

the purchaser or lessee may 
compel him to procure such 
concurrence, and when a con- 

vcyance by other persons is ne- 
cessar y to validate the title and 
they a»^e b ound to convey at the 
reques t of the vendor or lessor, 
the purchaser or lessee may 
comp el him to procure such 
conveyance ; 


(^) where the vendor professes 
to sell unencumbered property, 
but the property is mortgaged 
for an amount not exceeding 
the purchase money and the 
vendor has in fact only a right 
to redeem it, the purchaser may 
compel him to redeem the mort- 
gage and toiobtain a valid dis- 
charge, and, where necessary, 
also a conveyance from the mort- 
gagee ; 

(d) where the vendor or lessor 
sues for specific performance of 
the contract and the suit is dis- 
missed on the ground of his 
want of title or imperfect title, 

the defendant has a right to a 
return of his deposit, if any, 
with interest thereon, to his costs 
of the suit, and to a lien for 
such deposit, interest and costs 
on the interest, if any, of the 

vendor or lessor in the property 
which is the subject -matter of 

the contract. 


Old 

(i) where the concurrence of 
other persons is necessary to vali- 
date the title, and they are 
bound to convey at the vendor’s 
or lessor’s request, the purchaser 
or lessee may compel him to 
procure such concurrence ; 


(c) where the vendor professes 
to sell unencumbered property, 
but the property is mortgaged 
for an amount not exceeding the 
purchase money, and the vendor 
has, in fact, only a right to re- 
deem it, the purchaser may com- 
pel him to redeem the mortgage, 
and to obtain a conveyance from 
the mortgagee ; 


{d) where the vendor or lessor 
sues for specific performance of 
the contract, and the suit is 
dismissed on the ground of his 
imperfect title, the defendant 
has a right to a return of his de- 
posit (if any) with interest there- 
on, to his costs of the suit and to 
a lien for such deposit, interest 
and costs on the interest of the 
vendor or lessor in the property 
agreed to be sold or let. 
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New 

(2) The provisions of sub- 
section (1) shall also apply, as far 
as may be, to contracts for the 
sale or hire of moveable property. 

S YNOPSIS 


1. Legislative changes.. .356 

2. Reasons for the amendment.., 357 

3. Principle of the section. ..360 

4. Scope... 361 

5i Suit for mere declaration of titles. ..363 

6. Sub’Clause (a)... 363 

7. Scope of Cl. (a).. .363 

8. Applicability... 364 

9. Title... 365 

10. Title of auction-purchaser is imperfect 
till confirmation of sale... 370 

11. Court sale... 371 

12. Sale of land taken on lease from the 
Government. ..37 1 

13. Contract for sale of non-existent 
property... 371 

14. imperfect sub-soil or mining rights... 371 

15. Title based, on will. ..372 

16. Doctrine of feeding the grant by 
estoppel. ..372 

17. English and Indian law — Applicability 
of the doctrine . .372 

18. Principle.. .387 

19. Clause (6).. .390 

20. Application of Cl. (c)...396 


21. Clause also applies to a vendor, where 
the vendor undertakes to discharge 
the encumbrance... 396 

22. Caveat anpior„,3QB 

23. May compel.. .398 

24. Mortgage decree, purchase of... 399 

25. Lease... 399 

26. Demise «n paraesetUu.AOO 

27. Clause (d) — Failure of vendor's or 
lessor's suit on *ground of imperfect 
title— Rights of vendee or lessee... 400 

28. Distinction between Cl. (c) and d. (d). 
...401 

29. Deposit.. .401 

30. Return and retention of deposit.. .401 

31. Contract containing clause as to dis- 
posal of deposit... 402 

32. Where time is not of the essence, no 
forfeiture of deposit... 403 

33. Separate suit for return of deposit. ..404 

34. Suit for damages — Deposit.. .404 

35. Salatm, suit for recovery of...40l 

36. Interest on deposit.. *405 

37. Importance of time-factor in commer- 
cial contracts... 405 

38. Costs... 40€ 


1. Legislative changes. — The section corresponds to the old Sec. 18 
of the repealed Specific Relief Act, 1877. The sectional heading of the old sec- 
tion has been substituted. The words "Rights of purchaser or lessee against 
person with no title OF imperfect title*’ have replaced the words "Purchaser’s 
rights against vendors with imperfect title** occurring in the sectional heading 
oi the lepe iled Sec. 18. In the enacted provisions of the new Sec. 13 (1) the 
word "immoveable** has been inserted after the word “propesty**, the words 
“no title or” have been inserted after the words “imperfect title**. The words 
**except as ot lerwise provided by this Chapter** have been replaced by the 
words “subject to the other provisions of this Chapter namely’*. In sub- 
clause (a) of 5ub-sect*on (i) of this section the words “the contract’* have been 
substituted for the words *'the sale or lease’*. In sub-clause {b) of this section 
the words "lor validating** have replaced the words “to validate**. The 
words “and they are bound to concur at the request of the vendor or lessor, 
the purchaser or lessee may compel him to procure such concurrence, and 
when a conveyance by other persons is necessary to validate the title** have 
been added after the words "the title** before the words “and they are bound 
to convey**. For the words “at vendor’s or lessor’s request” the words “at 
the request of the vendor or lessor” have been substituted and the word “con** 
veyance” has replaced the word "concurrence”. In sub-clause (<?) of the new 
section the words “and to obtain a valid discharge and where necessary, alpo 
a conveyance from the mortgagee” have replaced the words **and to obtain 
a conveyance from the mortgagee” occurring in the sub-section of the old 
hec. 18 uf the repealed Act. In sub clause (d) of the sub-section (Ij of the new 
Sec. 13, the words “want of ti le cr” have been added before the words ■’im- 
perfect liile” and for the words ' 'agreed to be sold or let”, the words “wiiicii 
is the subject-matter of the coniract” have been substituted. 
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Sub-section (2) of the new Sec. 13 has been newly inserted. It provides 
that the provisions of sub-section (1) of this section shall govern the cases of 
moveable property, which forms the subject of contract for its sale or hire. 

3. Reasons for the amendment. — The present Sec. 13 has been 
recast and enacted on the basis of the recommendations and suggestions made 
by the Law Commission of India in their repj>rt on the provisions of the 
repealed Specific Relief Act, 1877. In their new report on the Specific Relief 
Act, ib77, they say at pages 11 to 16 of the Law Commission Report : 

“There is some uncertainty as to whether See. 18 (old) covers the 
case of an absence of title as distinguished from that of an imper- 
fect title. Tjie ^ection mentions only ‘imperfect title.’ But according 
to a Nagpur decision,^ the wording of Cl. (a) of Sec. 18 (old) whereby 
the vendee can compel the vendor to make good the contract out of 
‘any interest in the property subsequently acquired by the vendor, 
indicates that an imperfect title would include even complete absence 
of title*. 


“The English law, as stated in Hohoyd v. Marihall^^ is that — 

*•. if a contract be. in other respects good and fit to be per- 

formed, and the consideration has been received, incapacity to 
perform it at the time of its execuiion will be no answer when the 
means of doing so are afterwards obtained.’ 

“A defendant cannot he permitted to say that he did not mean to 
acquire that intcre.t.® AccordinsJy, it would be advisable to make 
the position clear by including in See. 18 (new Sec. 13) the case 
of a total absence of title. 


“The applicability of Secs. 14 to !6 [now Sec, 12 (2), (3) and (4)] 
in a case falling under Sec. I8(fl) [now Sec. 13 (1)] came up for the 
consideration of the Supreme Court in Kalyanpur Lime Works Ltd, v. 
State o] Bihar, ^ In that case the facts,® in short, were that A agreed 
to grant a lease to B for a period of 20 years commencing from speci- 
fied date. At that time A had no title to grant the lease, but subse- 
quently, A acquired title at a time when only six years were left out 
of the i:0-ycar peiiod of the lease agreed to be given to B, B brought 
a suit for specific performance claiming a lease for a period of 20 
years from the date when A acquired title to grant the lease. It was 
contended® on behalf of B (plaintiff) that he was entitle i to specific 
performance of the original contract and that the Court was compe- 
tent to reconstruct the contract in the context of the changed circum- 
stances la order to give him the relief to which he was entitled under 
the original contract. I'he Patna High Gourt^ held that Sec. 18 (a) 
[now Sec. 13 'a)] gave no power to Court to reconstruct the contract, 
but that the Court coul i enforce the contract only to the extent that 
it was possible in the changed circumstancci, if the plaiaiiff so 
desired, and that the plaintiff might get a decree for the remaining 
six years of Ills term under the original contract, provided he com- 
plied with the provisions of Sec. 15 [now Sec. 12 (3j]. These two 
propositions of law were accepted by the Supreme Court.® It is, tbere- 
lore, advisable to make it clear that Secs. 14 [now See. 12 (2)J to 16 
Inow See. 12 (4)] apply also to cases covered by Sec. 18 (old). 


1* Fundlik v. Jainarayan, A. I. R. 1949 
Nag. 83* 

2. lOH. L. G. 191atp, 211. 

3* Fry, SptHJic P^rfurmance^ 6tb £d., p. 

4. <I9M) S. C. R. 958. 


5. See Dalmia Jain & Co. Ltd. v. K. L, 
Works, A I. R. 1952 Fat. 393. 

6. pp. 400, 401. 

7. Ibid, 

8. Kalyanpur Lime Works Ltd. v. State 

of Bihar, (1954) S. C. R. 958. 
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“In Dalmia Jain & Co. v. K. L. Works J there was a controversy 
whether Sec. 18 {a) [now Sec. 13 (a)] of the Specific Relief Act app- 
lied to executory contracts at all. Das, J., accepted the contention of the 
appellants that both Sec. 18(«) [now Sec. 13(«)J of the Specific Relief 
Act and Sec. 43 of the Transfer of Property Act related to the same 
subject-matter, viz,, executed contracts and observed I 

‘I am of the view that the words used in Gl. {a) of Sec. *18 [now 
Sec. 13 (fl)] such as “sale or lease*’ are only “apt and appropriate 
to executed contracts”,* 

“It is, however, to be noted that the opening words of Sec, 18 [now 
Sec. 13] refer to 'contracts to sell or let’ and the word 'contract* is 
also mentioned in the latter portion of Cl. {a) itself. It is obvious 
that Sec, 18 {a) [now Sec. 13 (a)] refers to contracts to sell or lease, 
i.e. executory contracts, while Sec, 43 of the Transfer of Property 
Act applies to executed contracts. Otherwise, it is diificuU to distin- 
guish between the two provisions. The distinction is thus brought 
out by Mulla^ : 

'Section 43 follows the equitable rule in that until the option is 

exercised, it treats the transferee as the beneficiary of a trust 

But it departs from the equitable rule in that it does not require the 
transfer to be effected by a further conveyance If the trans- 

feree were enforcing the contract under Sec. 18 (a) [now Sec. 13 
(a)l of the Specific Relief Act, the transferor would be required to 
execute a further conveyance. But under Sec. 43 the exercise of 
the option or the mere requisition of the transferee is sufficient to 
bring the subsequent interest within the scope of the original 
transfer.* 

“The words 'sale or lease’, as observed by Das, J.,^ do appear to be 
apt or appropriate to executed contracts only. We recommend that 
these words be substituted by the word 'contract*, which refer to the 
'contract to sell or let* mentioned in the opening sentence of Sec. 18. 

“Clause (6) of Sec. 18 [now Sec, 13] refers to cases like contracts 
for the assignmens of leasehold interest where the lessor’s consent is 
necessary for the same. As was observed in Bain v. Fotkergil* : 

'Whenever it is a matter of conveyancing and not a matter of 
title it is the duty of the vendor to do ^everything that he is able to 
do by force of his own interest and also by force of the interest of 
others whom he can compel to concur in the conveyance.* 

“But equity will not compel a vendor to procure the concurreace 
of parties whose concurrence he has no right to require.® The require- 
ment of concurrence seems to be the essence of the clause but there 
are cases where concurrence alone may not be enough and if a con- 
veyance by another person, who is bound to convey at the vendor’s 
request, is required, there is no reason why the vendor should not be 
compelled to get tnc conveyance from that person by a resort to legal 
proceedings, if it cannot be had amicably. Suitable changes have 
been suggested in Gl. (6) [now Sec. 13 (1) (6)] to make thU clear. 


1. A.l.R. 1952 Pat. 392 at p. 409 ; see also 
Reuben, J., at pp^ 404-5^ who observes 
that *'thc words *sale or lease* appear 
to be used in contrast to the word 
‘contract*.*’ 

2. T rausfer Proptrtjf Act, 4th Ed., p* 


196. 

3. Dalmia Jain & Co. v. K. L. WorkSi 
A. L R. ii;52 Pat. 393. 

4. (1874) 7 H. L. 158, at p. 209. 

5. Dart, Vendors and Purchasers ^ 8th Ed., 

Vol. II, p. 924. 
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ven? . K.^- (*) "nposes an obligation upon the 

vendor to obtain a conveyance from the mortgagee in case of sales of 

mortgaged properties A conveyance from tlie mortgagee is, however 
not necessary except in the case of an Etiglidi mortgage or a mortca/e 
by conditional sale. The words ‘where necessary’ should therefore 
be inserted in Cl. (e) [now Sec. 13 ( 1 ) (c)]. ^ teforc, 

‘Where a claim for specific performance is refused, the plaintiff 
may in certain cases, be entitled to get a refund of earnest money or 
purchase moneyi or other sum depositedlby him as a pre payment. 

' j ["ow Sec. 13 (d)] of the Act deals only with the ri.'ht of 
the defendant to a refund in a case of refusal of specific pcrforiiiance 
on the ground of imperfect title of the vendor or lessor. But there are 
cases where the plaintiff who is a purchaser or lessee and whose claim 
tor specific performance is refused is entitled to a refund ^ In Eng- 
land. It was held in earlier cases, ^ that where the remedy of specific 
performance was refused on merely equitable grounds, the purchaser 
could recover damages for breach of contract but could not recover 
his deposit. But Sec. 49 (2) of the Law of Property Act, 1925 now 
provides that the Court may ‘order the repayment of any deposit* 
cither m an independent action for its return or in a suit for ^ipecific 
performance ‘where the G mrt refuses to grant specific performance* 
Hence, either party may, in a suit for specific performance, claim re- 
payment of any deposit when the claim for specific performance is 
refused. In India, in some cases, a claim for refund of the earnest 
money has been made in the alternative in a .«^uit for specific perform- 
ance,* ** has been held that even in the absence of a specific 

prayer^ for leturn of earnest oioneyi the Court may, in a suit for 
specific performance, direct a refund while refusing specific perform- 
ance, if the facts discIo'C a case for such refund. Unt he otlier hand 
there has been some uncertainty as to the right of the plaintiff to ask 
for an amendment claiming such a relief at a late stage of the oro- 
cceoieg. While in some cases it has been held that such an amend- 
ment should be allowed at any stage of the litigation® there is a con- 
trary view,*^ that the Appellate Court should not give this relief where 
the plaintiff has not initially claimed it as an alternative relief in his 
suit for specific performance. 


*‘Wc are of the view that* as in tl e matter of compensation, the Jaw 
should not allow a decree to be made without a proper pleading, but 
that the Court should try^ to prevent multiplicity of proceedings by 
allowing amendment seeking to introduce a claim for a refund of a 
similar relief, even at a late stage. A specific provision, on the above 
lines has bceri mserted in the Act, enabling a person to obtain a refund 
or similar relief in a suit for specific performance. 


1. MuDni V. Kamta, A.I.R. 1923 All. 321 : 
Govmd V. Miraji, A.I.R. 1944 Nag. 718. 
Amma v. Udit, I.L.R. 31 All. 68 (P.C) ; 
Abdul Rahman v. Rahim Bakahi, A. I. 
R. 1929 Lah. 332 ; Raghunath v. Chan- 
dra, 17 C. W. N. 100 ; Fibrosa v. Fair- 
bairn. (1942) 2 All E. R. 122 (H. L.) ; 

Munshiv. Vishnu, A. I. R. 1954 All. 
450* 

National Provincial Bank, 
(1895) 1 Gh. 130. 


supra ; ICarasandas v. 
Chhotalal, A.jJI. R. 1924 Bom. 19; 
Natesa Aiyar v. Appavu Padayachi. 
r. L. R. 38 Mad. 178. ^ 

5. A. J. Majith V. Krishnaswami, A.I. R. 
1955 Mad. 591 at p» 593; Raghunath v 

Chandra, 17 G.W.N. 100 . 

6. Irbrahimbhai v. Fletcher, I. L R 21 
Bom. 827. 

7. Somasundram Chettiar v. Ghidamha- 

ramGhcttiar.A.I.R.1951 Mad “ 82. 
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“We have next to consider whether it should be made obligatory on 
the plaintiff to make the claim for a refund in the suit for specific 

performance itself. 

“Pollock and Mulla have suggested that it is— 


i desirable that the right to return of the deposit should be 

determined in the suit for specific performance.... 


has however been generally held that a separate suit lies for a 
refund of the earnest money, even though the suit for specific perfor- 
mance has been dismissed.* Having regard to the fact the number 
of such suits cannot be considerable, we do not think it right to 
recommend a provision barring such^suits.” 

In the Notes on Glauses in Cl. 12 which dealt with old Sec. 18 and the 
new provision of Sec. 13 it was staled as follows : 

“This is Stc. 18 (old) of the existing Act (1877) with the following 

amendments ! 


(а) It is made clear that this clause applies also to absence of title ; 

(б) by inserting the words ‘subject to the other provisions of this 
Chapter* it is made clear that other provisions of this Chapter, like 
Cl. 11 , apply to cases under sub-clause {a) ; 

(c) in sub-clause {a) of the old section, for the words ‘sale or lease* 
the word 'contract* has been substituted so that it is made clear that 
the sub- clause applies only to contracts to sell, lease or hire ; 


(d) sub -clause (6) of the old section is modified so that a plaintiff 
would also be enabled to require a vendor to get a conveyance from 
a person who is bound to convey at the request of the vendor ; 

(e) in sub-clause (c) of the old section, the addition of the words 
‘wherever necessary* makes it clear that a re-conveyance need be 
obtained only when it is required under law. 


fgspect to sub* clause ^2), S0c notes under Gl» 16, 

Speaking about sub section ^2) the Notes on Cl. (2) which dealt with 
Sec 25 (old) of the repealed Act says : “Although Sec. 25 (old) refwto 
both moveable and immoveable property, it is not clear how far Secs. 18 and 
25 fold! aoplv to contracts for the letting of moveable property. Sub-clause 
fni of the old sections is therefore conBned to immoveable property, but sub 
clause fO provides [as in the case of Cl. 12(2)] that the provisions of sub clause 
(1) will also apply to moveable property in so far as such application is 

possible.* 

3 Prflnciple of the section.— This section is based on the extended 
principle what is known in English law as the doctrine of feeding the gj^t by 
Ltoopel This doctrine found acceptance in India, in the form of Sec. 43 ol 
the Transfer of Property Act. i882. It has been extended in the old provisions 
rIf Scc 18 of the repealed Speciftc Relief Act. and m the present Sec. 13 of 
this new SpecifieXtief Ac^^^ 1963. The doctrine of feeding the grant by 
estoppel is itself an exlenison of the well-recognized rule of estoppel. There 


1, Nlunoi Bibi v. Kainta Singh, I. L. R. 
45 All. 378. (This is also the 
law in England under the Law of 
Property Act, 1925). Of course in the 
case of default by tbe vendor, the pur- 


chaser may, instead of suing for speci- 
fic performance, sue only for refund of 
the deposit with or without damages { 
Naturam v. XJluk Ghand, A. I. R.* 1926 
Gal. 1041 at p. 1042. 
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IS, however, a marked distinction between the provisions of See 43 of the 
T^ransfer of Property Act, 1882, and Sec. 13 of Specific Relief Act 1963 

r useful to note the distinction between the two. The main points 

of QiiTcrcncc octween the two provisions 3rc as follows i 

(1) Section 13 of the Specific Relief Act, 1963, applies to contracts 
for sale or lease of immoveable property, and contracts for sale or 
hire Of moveable pre perty which is in existence. It does not apply 
to those properties which are not in existence, on the other hand, 
5ec.^ 43 of the Transfer of Property Act, 1882, applies to transfer 

ot immoveable property while it has no application to moveable 

properties. 

(2) Section 13, Specific Relief Act, 1963, applies to contracts to 
sale, let or hire properties, moveable or immoveable, while Sec. 43 
Transfer of Property Act, applies to transfers which includes within 
their ambit not only sales and leases but mortgages, charges or other 
transfers for valuable considerations. 

(3) Section 13 (new), Specific Relief Act, covers cases of contracts 
of sale, lease or hire by persons having either no title or imperfect title 
to properties moveable or immoveable sold, let or hired ; Sec. 43, 
Transfer of Propeity Act, applies to cases of transfers by ’a person 
fraudulently or erroneously representing that he is authorized to 
transfer immoveable properties and professes to transfer the same for 
consideration. 

4.^ Scope.— This section extends to India the well-known principle of 
English law which is sometimes referred to as feeding the grant by estoppel. 
The principle is an extension of the rule of estoppelA The principle 
underlying the section is that where a party enters into a contract without at 
the time having the power of performing it and afterwards acquires that 
power, he is bound to perform the contract he entered into.^ In tiie words of 
Lord Buckmaster “if a man who has no title whatever to property grants it by 
a conveyance^ which in form would carry the legal estate, and he subse- 
quently acquit es an interest sufiicient to satisfy the grant the estate instanly 
passes. In such a case there is nothing on which the second grant could 
operate in prejudice to the first. This section [with the exception of Gl. (d)] 
is limited to cases in which the buyer or lessee sues the seller or the lessor 
and the latter is at the time of the suit able to make a perfect title though at 
the time of the contract he had only an imperfect title or even none at all. 
But that does not mean that the buyer or lessee cannot sue for specific per- 
formance. Thus it has been held that if a vendor sues and can convey substan- 
tially what the purchaser has contracted to get, the Court will decree specific 
performance with compensation, for any small or immaterial deficiency if 
the vendor has not by misrepresentation or otherwise disentith d himself to 
his remedy,^ Clause (d) of this section contemplates the vendor or lessor 
with an imperfect title being the plaintilT, and the dismissal of the suit on 
the ground of his imperfect title ; but instead of the suit being dismissed 
with coMs the defendant is entitled to the specific relief of a decree for return 
of his deposit (if any) with interest and his costs together with a lien for the 


L Mokhodav. Uaaeshchaacl^-r, 7 C. L. J. 
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same cn the property ccirprised in the contract.* There can be no question 
of any equities in the cafe of a court sale.^ The section only lays down certain 
rights which the purchaser or lessee of a property has against the vendor or 
lesser who having an imperfect title thereto contracts to sell or Jet. It does 
not nrake the contract invalid. Where therefore a lessee who has no right to 
sub-lease without the consent of the lessors, enters into a contract to sub- 
lease without such consent, there is no reason why the contract cannot be 
specifically enforced if the lessee obtains the concurrence of his lessor when 
called upon to do so by the sub-lessee by the Court. 

It cannot be disputed that under the provision of Sec. 19 fnow Sec. 21), 
Specific Relief Act, the Court has power to award compensation to the 
plaintiff for breach of a contract of the plaintiff has not debarred himself 
Ircm claimirg specific performance of the contract.^ The case of the defen- 
dant is that the contract for breach of which cempensatien has been awarded 
by the courts below is not specifically enforceable. 


Where specific performance is claimed by the lessor, the lessor must 
show : fa) that the contract to lease Is in writing : (5) that it is signed by both 
the parties ; fc) that it is required to be rcgisteicd urder the law but has not 
been registered ; (d) that there has been delivery of possession of the property 
by the lessor to the lessee in pait-pcrformance of the contract A 

^ The object of old Sec, 27- A, w'as not to lake away the right to claim 
specific performance in cases where such right existed before the introduction 
of that section in the Specific Relief Act. If there is a valid oral agreement 

^^*11 ^ ot been followed by a formal or effective transfer, it can 

still be specifically enforced. But if the agreement to leasers rot oral but 
IS as indicated in Sec, 27* A in order to enable the lessor to claim specific 
perfoimance, he must show that the contract on which he relics fulfils all 
the ictju ire n.cDts of Sec# 27* A. Section 27- A docs not abrogate the right to 
the sj^cific performance of an oral agreement which is given by Sec. 12, 
Specific Relief Act. Thus Sec. 27- A does net operate as a bar to the plaintiff's 
claim for specific performance of the oral agreement.® 

Section 18 (now Sec. 13) lays down certain rights which the purchaser 
or the lessee of a property has against the vendor or lessor who having an 
imperfect title thereto contracts to sell or let. It does not' make the contract 
invalid. The absence of concurrence of persons whose consent is necessary 
to validate the transfer is no doubt a serious defect in the title of the lessee. 
Under the provisions of^ Sec. 25 (5), Specific Relief Act, the Court cannot 
enforce a contract specifically if the lessor enters into a contract believing 
that he has a right to sublet but within the time fixed by the parties or by 
the Court he cannot procure the consent of his landlord to the sub~lease. But 
if he is called upon by the lessee or by the Court to obtain the concurrence 
of bis lessor and he succeeds in obtaining such consent, there is no reason 
vphy the contract cannot be specifically enforced. If a person agrees to let, 
there is an implied covenant on his part to do all things necessary to make 


1. Nelson. 

2. Nanak Chand v. Ganrlu Ram, A. I. R. 
19::8 Lah. 3G0 at p. 361 : 40 P.L.R . 202. 

3. Ardeshir H, Mama v. Flora Saasoon, 
55 I. A. 360 ; A. I. R. 1928 P. C. 208 ; 
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Mohammad Din, A.I.R. 1938 Cal. 136 
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5. Ibid^ at pp. 139-40. 
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the transfer effective. If the lessor is in a position to do all things that are 
necessary for completing the title of the lessee, there is no reason why the 
contract to lease could not be specifically enforced. * The objection that 
the plaintiff is not entitled to claim specific performance of the contfact to 
lease, as he did not take the permission of the Collector for grantin'^ a sub- 
lease, was not taken in the written statement nor was it put into issue The 
defendant cannot be allowed to contend that the plaintilf is not entitled to 
claim specific performance of the contract as he did not obtain the sanction 
of the Collector to grant a sub-lease before the contract or before the insti- 
tution of the suit. 2 Similarly, where during the subsistence of a lease 
period in favour of a person the lessor (believing he had a right to forfeit) 
granted another lease to another, the transaction is not invalid. The second 
lease would take effect from the expiry of the period of the prior lease 
provided the lessee agreed to take it satisfying the provisions of Sec. 15 [now 

Sec. ^12 (3)J,^ The section applies not only to express agreements but to 
implied ones as well.^ 


T, Suit for mere declaration ot title.— In Veerappa Mudatiar v 
Venugopala Mudahar,^ Snmvasan, J., has held that a suit for a mere declara- 
tion of title without a prayer for possession will be maintainable when the 
declaration of title is sought in respect of properties in the possession of the 
cultivating tenants governed by the Midras Cultivating Tenants Protection 
Act, which prevents actual possession being taken, the tenants being entitled 
to continue in possession. When the tenant comes under the purviea^ of the 
Madras Buildings (Lease and Rent Control) Act, a suit for mere declaration 
is maintainable.^ 


6. Sub-clause (a).— This clause is based on an English rule of law which 
has been stated thus : 'Tf a man sells an estate to which he has no title and 
after the conveyance acquire the title, he will be compelled to convey it to 
the purchaser.**^ This clause envisages a mean.s to obtain p j we r of perfect- 
ing an imperfect title and the means is the subsequent acquisition of any 
interest in the property.® A good illustration of the application of this rule 
can be found in a case falling under the Mitakshara School of Hindu Law. 
One out of three undivided members of a Mitakshara Hindu family sold co- 
parcenary property to the plaintifF without family necessity. Dming the pen- 
dency of the suit for possession another member of the family died. It was neld 
by the Madras High Court that the plaintiff was entitled to a moiety of the 
land sold to him and the deficiency could be made good out of the share of 
the deceased member devolving on the vendor.® 

7. Scope of CL (a).— The provisions of See. 13 (a) of the Specific 
Relief Act, 1963, are analogous or similar to those of Sec. 43 of the Transfer 
of Property Act. There is to a certain extent overlapping between Sec. 43 
of the Transfer of Property Act and Sec. 13(«) of the Specific Relief Act, 1963 
They deal with one and the same subject. Bat there is essential difference 
between the scope of the provisions of the two sections. Secti m 43 of the 
Transfer of Property Act applies where there is fraudulent or erroneous 
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representation by a person to the effect that he was authorized to transfer 
certain immoveable property and also professed to znalfe the transfer of the 
property for consideration, such transfer shall at the option of the transferee 
operate to bind any interest, which the tranferor might subsequently acquire 
in such property at any time during the subsistence of the contract of transfer. 
The scope of Sec. 13 {a) of the Specihc Relief Act, 1963, is diflferent. It is 
restricted or limited to the two classes of transactions only, namely by sale.or 
lease. Other cases of transfer are not covered by the section. The element 
of fraudulent or erroneous representation is not at all necessary. Section 13 
(«) of the Specific l^elief Act, 1963, applies to the case where a person, who 
has no title or an imperfect title to a property, contracts to sell or let it out, 
the purchaser or the lessee, as the case may be, has the option to compel the 
vendor or lessee to make good the contract out of the interest he acquires 
subsequently on the property. Section 13 {a) of the Specific Relief Act, 1963, 
applies to completed sales or leases. It does not apply to incomplete transac* 
tions merely because there is some seeming overlapping between the two 
sections, it will not be proper to ignore the essential and basic distinction 
between the two sections and give artificial and far-fetched construction to 
the language of Sec. 13 («) of the present Specific Relief Act. The words 
“subsequently to the contract” occurring in Sec. 13 {a) (new) of the Act 
clearly points to the completed transactions and before the provisions of 
Sec. 13 (new) are attracted, it is necessary to prove that the? transaction in 
question was either a completed sale or a completed lease failing which this 
section will have no application.^ 

8. Applicability. — This section applies to contracts of sale, of lease or 
hire of immoveable or moveable property by person who has either no title or 
imperfect title and who prescribes the rights of the purchaser or lessor. Sub* 
section (a) to this section says that where subsequent to the contract by a 
person who has either no title or imperfect title on the date of the lease or 
sale of immoveable pnjperty the purchaser or the lessee shall have a right to 
compel the vendor or seller to make good the contract out of the interest 
which he subsequently acquires in the property, which formed the subject* 
matter of sale or lease. 

Sub-section (6) to this section postulates that where the concurrence of 
other persons is necessary to perfect or validate the title of the vendor or 
lessor and where such person or persons are found to give concurrence at the 
request of the vendor or lessor, th j purchaser or the lessee may have to pro* 
cure such concurrence of those persons and where such conveyance is neces- 
sary of such other persons at the request of the lessor or vendor he may be 
compelled to procure such conveyance. 

Sub-clause ((?) to the present section says that where the vendor professes 
to sell property as unencumbered but if it turns out that the property 5s 
encumbered to an amount not in excess of the purchase money such a vendor 
may be compelled by the purchaser to redeem the mortgage to obtain a valid 
discharge of the debts and, if necessary, to obtain conveyance from the 
mortgagee. 

Sub clause (d) to the present section provides for the return of the 
deposit in case the suit of the vendor or lessor for specific performance of 
the contract is dismissed on the ground of his imperfect title or no title, to 
the defendant along with interest and costs and also for the lien In lieu 
thereof. 
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This section applies not only to express agreements, but to implied ones 
as well. In lidoitliil v, Nanholal,^ Sir L- Sanderson said * ‘‘la view of the 
above-mentioned construction of the agreements of 4th September, 1914, viz. 
that Sobhogmal agreed to transfer the cultural rights in the sir land there was 
in their Lordships* opinion an implied coven int on his part to do all things 
necessary to effect such transfer, which would include an application to the 
Revenue Officer to sanction the transfer.'* 

Where A agrees to lease specific immoveable property for a fixed term 
on a spejified day to B, before the day fixed he leases that property to C, who 
had no knowledge of the earlier agreement to lease. B sued for specific 
performance of the contract. Dealing with this aspect of the case the Court 
in Sarju Prasad v. IVazir Ali^ said : “It seems to us that the case is one 
within the meaning, If not within the words, of Sec. 18 of Act No. 1 of 1877, 
and it is also consistent with the rulings of tlie English courts that when a 
party enters into a contract without power to perforin that contract, and 
subsequently acquires power to perform the contract, he is bound to do so. 
In this case the defendant No. 1 by his own action rendered him elf tempora- 
rily unable to perform the contract. Certainly his position, in our opinion, 
can be in no sense better tban that of a person who laboured under the same 
disability before he entered into the contract.” 

It is settled law that if a person executes an agreement to sell proper- 
ty, the vendor is not entitled to put forward, in a suit for specific perfor- 
mance by the purchaser the defence that the vendor had no title. It is 
open to the purchaser to set up a defence that the vendor had no title or 
has defective title in a suit for specific performance by the vendor. But 
the vendor cannot set up as a defence in a suit for specific performance by the 
purchaser. In Kalyanpur Lime Works Lid. v. Siate oj Bihar the Supreme Court 
had to consider a case where wlien the Government entered into an agreement 
to grant a lease to A, it had an imperfect title, inasmuch as it could not grant 
a fresh lease to any one during the existence of the previous lease in favour 
of B. Subsequently the lease in favour of B expired and the impediment to 
grant leases stood removed. It was held that bee. 18 {a) was attracted and 
specific performance could be enforced.^ 


9. Title. — Title cannot be understood as something equivalent to a process 
involving making of title. In order to convey property the vendor should 

have a present right or interest in immoveable property 
Imperfect title, which he contracts to convey. A bare expectancy of 

getting such a right in course of time which 
has not reached its end is not the same thing as to assert that he is 
a person having an interest in immoveable property. A title which has 
not been perfected and which cannot rationally be said to be free from doubt 
is no title at all. It is established that the question of title, if raised in a 
suit for specific performance, has to be decided between the parties so that 
they may not be exposed to the danger and extent of a legal contest at a 
future date. In such circumstanceJ, courts in eqoity arc bound to pronounce 
upon the efficacy or otherwise of the title in question except perhaps in rare 
and exceptional cases. In Rajendra Kumar Bhattdart v. Poosammol^ the first 
defendant was a lessee of a piece and parcel of land. D.:fcndants 
2 to 5 were the owners of this property. The first defendant put up 
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a structure on the land so leased out to her by defendants 2 to 5 
and gained an entitlement under the provisions of the City Tenants 
Protection Act to purchase the land over which the superstructure 
was put up by her as and when she was sought to be evicted by 
the owners. It was common ground that defendants 2 to 5 filed an eject- 
ment suit for eviction of the first defendant. Tne first defendant thereafter, 
pursuant to her statutory rights under the City Tenants Protection Act, filed 
ihe^ usual application under Sec. 9 thereof and obtained the necessary order 
entitling her to purchase suit land from defendants 2 to 5. Under the 
judgment of the Court and the ancillary orders under Sec. 9 she was enabled 
to purchase the land for a sum of Rs. 1,950 and she was also given the 
concession of paying the same in instalments. The first defendant defaulted 
at one time in the payment of instalments, but such a delay in the payment 
of instalments towards the purchase price was condoned by an order of the 
Court of Small Causes. Whilst things remained so nebulous and uncertain, 
in so far as the title of the first defendant to the land in question was concern- 
ed, she entered into an agreement in and by which she agreed to sell the 
above piece of land to the plaintiff fer a consideration of Rs. 6,00J, Later 
the defendant committed a second default and entered into a compromise 
with the owners, defendants 2 to 5 pursuant to which the first defendant 
Qclwercd^ vacant possession of the land to the owner. Thereafter plaintiff 
filed a suit for specific performance of the agreement. It was held that at 
no pointy of lime did the first defendant have any marketable title or any 
title which was free from doubt. If, therefore, the first defendant had no 
title or, m any event, had no marketable title or a title free from reasonable 

doubt, it follows that the plaintiff was not entitled to specific performance* as 
a matter of right.i 

■¥ 

. . Title is imperfect within the meaning of this section when 
It is defective in law or is not complete as to vest full legal title in the 
possessor of it. Where the sale of a property is in contravention of the 
provisions of the law it would not confer full legal and complete title on 
the purchaser of the property, and the purchaser would not be legally 

competent to sell it. Such a sale would be invalid and would have no legal 
effect. 


Ihe vendor cannot be permitted to set up a defence in a suit for specific 
performance brought by the purchaser that he had no title or had defective 
title to the property which he had agreed to sell.^ 


It was observed by the Full Bench of the Madras High Court in Balw 
swami Aiyar v. Lakshmana Aiyar^ ; 

“Where a person sues for specific performance of an agreement to 
convey and simply impleads the party bound to carry out the agree- 
ment there is no necessity to determine the question of the vendor’s 
title, and the fact that the title which the purchaser may acquire 
might be defeasible by a third party is no ground for refusing specific 
performance if the purchaser is willing to take such title as the vendor 
has. But where a party seeking specific performance seeks to h in d the 


1* Kajendra Kumar Bhandari v. Poosam- 
mal, A. I. R. 1975 Mad. 379 at pp. 
8 t 83 : (1975) 2 M. L. J. 59. 

2. Dcenanatb v. Ghuanilal, A. I. R. 1975 
Raj. 69 at p. 71 s 1974 R. L. W. 383 ; 
Mir Abdul Hakeem Khan v. Abdul 


Mannau Khadri, A.I.R. 1972 A.P. 178; 
Baluswaini Aiyar v. Lakshmana Aiyara ’ 
A.I.R. 1921 Mad. 172 (F.B.) and Muni 
Samappa v. Guruaaniappa, A. 1. R. 
1950 Mad. 90. 

3. A. I. R. 1921 Mad . 172 (F. B.). 



( 8 . 13— 8yn, No. 9] RIGHTS OF PURCHASER OR LESSEE, BTC. 


367 


interests of persons net parties to the contract alleging grounds which 
under Hindu law would bind their inieicsts and enable the vendor to 
give a good title as against them and mahe (hem parties, it is difficult 
to see how the question as to the right of contracting parties to convey 
any interest except his own can be avoided and a decree passed the 
effect of which will merely be to create a multiplicity of suits. 

In Magni Earn Vethuram v Baku Baiy^ it was stated : *‘We think that the 
defendants, after the incompetence has been removed could be compelled to 
make good to the plaintiff the interest which they purported to convey under 
the sale-deed.” A mere inadequacy of price is no ground for refusing specific 
performance although it is a circumstance which will arouse the “sixth sense 
of equity”. Where (1) the price is so inadequate as shocks the Court’s cons- 
cience and (2) either by itself or in conjunction with any other circumstance 
such as illiteracy, oppression, etc., it evidences fraud or that undue advantage 
was taken by the other side, the Court will refuse specific performance of a 
contract of sale, the agreed price was so grossly inadequate and the 
vendors were illiterate agriculturists who were heavily in debt to the 
plaintiff, it is a case where the provisic ns of See. 28 {oi) of the Specific 
Relief Act are attracted. In order to apply the equitable principles laid 
down in Sec. 22 (new) of the Specific Relief Act, it is not necessary to prove 
the case of fraud or misrepresentation made out by the plaintiff. It is enough 
if the transaction is grossly unfair due to any cause. If there are surrounding 
circumstances such as duress or intimidation or where the piaintiff obtained 
the agreement by practising unscrupulous acts, or by the non-disclosure of 
important facts or by trickery or by taking undue advantage of his position 
and the like, the Court has to lock to such an agreement with caution and 
circumspection.^ The principle of feeding the grant^ by estoppel has no 
application where the contract refers to property which has been expressly 
rendered inalienable by the legislature.^ Thus by virtue of Sec. 6, Transfer 
of Property Act, the chance of an heir-apparent succeeding to an estate, the 
chance of a relation obtaining a legacy on the death of a kinsman or any other 
mere possibility of a like nature cannot be transferred. Therefore, it has been 
repeatedly held that contract in rcfpect of a spes success'ionis cannot specifically 
be enforced.® No suit for specific performance of contract for a sale by the 
reversioner of his right of expectancy or spes succsssionis is legally maintainable 
as both under the Hindu law and Transfer of Property Act it cannot form the 
subject-matter of transfer and such a contract would be legally unenforceable,® 
The chance of a Mohammedan co -heir-apparent to succeed to an estate is in 
the nature c>f a spes succ$ssionis and as such is incapable of being transferred or 
relinquished.'^ Specific performance in respect of such interest cannot be 
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enforced even when the estate falls Into possession.^ But where the Transfer 
of Property Act is not in force, as in the Pun jab, the position is difTerent, conse- 
quently it lias been held that as the said Act is not in force in the Punjab, a 
sale of reversionary right of succession, though at the time of the sale it docs 
not affect a transfer of property, gives rise to a right which the Court will 
enforce when the inheritance falls into possession,® 

It is the nature of the estate conveyed that has to be looked at. If It is 
a professedly contingfnt interest sold for a price fixed with a view to the con- 
tingency no equity arises out of the contract to fasten it upon the new title.® 
Where, therefore, a mother contracted to sell certain property as that of her 
minor son and not her own and she subsequently succeeded to the property 
on the death of that son, the section was held not to be applicable to the 
agreement.'* Of course, if the guardian of a minor enters into a contract on 
his behalf, for legitimate purposes, there being no defect of title in the minor 
and the contract not being voidable at his instance, the purchaser or the 
lessee may have specific performance against the minor’s legal representa- 
ti'/e. When there is legally conveyablc title in the vendor, even if the title 
may be defeated upon claim by a third party, the purchaser may have spe- 
cific performance.® 


In the Act of 1963 in Sec. 13 which replaced Sec. 18 of the 
old Act, before the words “haying only an imperfect title thereto** the words 
“no title or” were added. This change was probably made to clarify t^e 
law, as the old Sec. 18 and the new Sec, 13 are based on the well-known 
rule of estoppel sometimes referred to as feeding the grant by estoppel. 

The Calcutta High Court in the case of Prem Sukh Gulgulia v. Habib 
Ullah,^ held that transfers of non- existent or as it is conveniently called, after- 
acquired property, provided they are not of the nature contemplated in Sec. 6 
(a) are perfectly valid. The transfer would be regarded in a court of justice 
as contract to tiansfer after the vendor had acquired title and would f :isten 
upon the property as soon as the vendor acquired it. A contract of sale of 
property which is not of the vendor’s at the time of the contract, but which 
the vendor thinks of acquiring by purchase later on, is not bad in law.’ 


In the above*notcd case, defendant No. 1 entered into an agreement 
dated 12th April, 1958, with the plaintiff thereby agreeing to sell to the plain* 
tiff the property in the suit which was his house property. The properly had 
been^ declared to be evacuee property and it was duly auctioned as such. The 
auction was completed cn the 14th of April, 1958. Subsequently the sale 
certificate was issued on the iVth of March, 1959, declaring that defendant 
No. 1 who was the highest bidder had become its owner with effect from the 
1st of February, 1959. it was held that though at the time of agreement 
defendant No. 1 had no title to the property in the suit he nevertheless had 
an imperfect title within the meaning of Sec, 18 of the Spe:;ific Relief Act, 


1. Jagnanda Raju v. Rajab Prasad, I.L.R. 
39 Mad. 554 : 29 I.C. 241 ; 28 M.L.J. 
650 : 17 M.L.T. 419 ; 1915M.W.N. 
329. 

2. Allah Bakah v. Ghulam, 13 P.R. 1899 ; 
Naraojan Singh v. Dharam Singh, 
A. I. R. 1930 Lah. 928 at p. 9;£9 ; 
29 I. C. 29 : 31 P.L.R. 909 ; Padmun 
V. Achhar, 89 I.C. 792 j A.LR. 1926 
Lah. 39 ; cf. 66 P.R. 1897. 

3. 2 Dart, Vendors and Purchasers, Sec, 
19; Dr. Bancrji'^ Ta»ore Uiw Lectures, 


App. C, p. 54. 

4. Rashmoni v, Surja, I.L.R. 32 Cal. 832« 

5. Gurusami v. Ganapathia, 1. L. R. 3 
Mad. 337 ; Ponaka v. Vadamadi, 
l.L R. 38 Mad. 359 ; Srinivasa v. Siva- 
rama, I.L.R. 3‘^ Mad. 320 ; Bykuntha 
V. Shib Das, 2 G.L.J. 321. 

6. A.I.R. 1945 Cal. 355, 

7. Eshanul Haq v. Mohd. Umar, A. I. R. 
19/3 All. 425 at pp. 425. 426 : {973 
A.L.J. 310, 
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1897 (corresponding to Sec. 13 of the present Act). An agreement to sell 
of the nature entered into between the parties, was a valid ap^reetnent and 
was* ^therefore, enforceable in law unless it was shown that the agreement 
was hit by the provisions of Sec. 6 of the Transfer of Property Act or by 
any other law. There is no prt^vision of law which would make such an 
agreement as was entered into in instant case invalid. 


Section 18 of the old Specific Relief Act has been applied also to 
cases where a person, at the time of agreement of sale, had no title in the 
property agreed to be sold. Clause (ct) of Sec. 18 gives right to the purchaser 
to compel the vendor to make good the contract out of any interest the ven- 
dor has acquired in the property after the contract of sale. The expression 
‘*any interest** is very wide in its amplitude and also denotes a case in which 
a vendor who has no title to the property acquires title after the contract 
of sale. There is nothiog in GI. (a) to limit the expression “any interest” 
only to cases where a person has title to the property and later he acqtiires 
an interest which enables him to give a valid title to the purchaser. This 
view was taken by a single Judge of the Nagpur High Court in Pundilik 
yaji V. Jaincirayan Maliratn Shop.^ The defendant tlierein purchased certain 
properties at an auction sale for arrears of land revenue. Befi’re the sale 
was confirmed in his favour, he entered into an agreement execute a sale- 
deed in favour of the plaintiff. On confirmation of the sale in favour of the 
defendant, he refused to execute a sale-deed and the plaintiff brought a suit 
for specific performance. It was argued before tiie learned Judge that the 
expression “imperfect title** in Sec. 18 did not include absence of title. On 
the date of the agreement of sale, the defendant therein had no title to the 
property as the sale had not been confirmed. The learned Judge repelled 
this argument observing that by virtue of Gl. («) of Sec. 18, the vendee can 
compel the vendor to make good the contract out of any interest in the pro- 
perty subsequently acquired by the vendor. 1 his, according to the learned 
Judge, indicated that the words “imperfect ti le** would include even complete 
absence of title. The leatned Judge then referred to the rule of English law 
that if a man sells an estate to which he has no title and, after the con- 
veyance acquires the title, he will be compelled to convey it to 
the purchaser and relied upon.* This case has been dininguished by a 
learned Judge of the Bombay High Court in Bhiku Keru v. Dashra'h.^ While 
distinguishing, the learned Judge has held that in the circumitances of the 
case, the Nagpur High Court came to the conclusion that it was a case of 
imperfect title and not a case of absence of title. While making this remark, 
the learned Judge of the Bombay High Court has not taken into consideration 
the interpretation of Gl. (a) of Sec. 18 (old) of the Specific Relief Act made by 
the Nagpur High Court. The Supreme Court case referred to above, namely, 
Silla Ckaftdfa*s case,* has not expressed any opinion on this a'^pect of the 
matter and left the question open. The Supreme Court in Kalyanpur Lime 
Work% case® also had no occasion to consider whether the expression “im- 
perfect title** can take in the case of absence of title. Pundilik Darya 
case® has been referred to in Mulla*s Gommentary on Contract and Specific 
Relief Act and no adverse comment has been made in regard to that deci- 
sion. 


It may be stated that prior to the passing of the Specific Relief Act 
(Act No. 47 of 1963) there was a decision to show that Sec. 18 of the Speci- 
fic Relief Act is applicable to cases where a person who has no title in tlic 


1. A.I.R. 1949 Nag 83. 

2. Holroyd v. Marshall, ( 1864) 10 H.L.C. 
191. 

S* A.I.R. 1967 Bom. 267. 

S,R.A.— 47 


4. A.I R. 1964 S G. 1789. 

5. A.I.R. 1954 S.C. 165. 

6. A.I R. 1949 Nag. 83. 
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property enters into a contract to sell the property. In the Specific Relief 
Act of 1963, Sec. 13 is a provision corresponding to Sec. 18 of the old Act. 
The material portion of Sec, 13 of the new Act reads : 


“13. (1) Where a person contracts to sell or let certain immoveable 
property having no title or only an imperfect title, the purchaser 
or lessee (subject to the other provisions of this chapter), has the fol- 
lowing rights. .... .**. 

The position has thus been certified by the Legislature by introducing 
the words “having no title”. It can, therefore, be safely concluded that 
Sec. 18 of the old Specific Relief Act was equally applicable to cases where 
the person entering into an agreement of sale had no title to the property at 
the date of the agreement.^ 


10. Title of auction -purchaser is imperfect till confirmation of 
sale. — An auction-purchaser pending confirmation of the sale has only an 
imperfect title to the property. He is compellable to make good the contract 
out of the interest that he subsequently obtains on confirmation. Where, 
therefore, an auction-purchaser agrees to reconvey the properry lo the judge- 
ment-debtor subject to his depositing certain sum of money under O. XXI, R. 
89, C.P.G., which the latter actually deposited, it was held that Sec. 18 [Sec. 
13 (new)j applied and he is liable to make good the contract out of the one- 
half the property that he gets on confirmation of the sale.^ In Pundilih 
Daryaji v. Jainarayan Maliram,^ the defendant purchased certain fields which 
were sold by auction for arrears of land revenue, and passed a chiihiin favour 
of the plaintiff agreeing to sell these fields to him for a certain amount after 
the sale was confirmed. It was stipulated that in the event of the sale being 
not confirmed the contract to sell between the parties would not operate 
and that in such an event the earnest money was not to be refunded. The 
sale was, however, duly confirmed, and then the vendee sued for specific 
performance* The defendant urged that there was no mutuality in the 
contract and so the plaintiff could not be given the relief. Overruling the 
contention, it was held that the contract that was entered into was valid and 
was capable of specific performance, that the doctrine of mutuality could 

S?. the Specific Relief Act lays down the rights and 

disabilities in respect of doubts as to title both ia respect of vendor and 
of the vendee under Sec. 17 (new) and Sec. 13 (new) of the Specific Relief 
Act, respectively, the two sections [Sec, 13 and Sec, 17 (new) J being comple- 
mentary to each other, that the rights of a vendee who brings a suit are 
not to be deduced by an attempted application of the doctrine of mutuality 
to the conditions laid down in Sec. 17 (new) but are to be determined by 
the conditions in Sec, 13 (new) which defines the right of the purchaser * and 
that the words “imperfect title” in Sec. 13 (new) include the absence of 
title and certainly include the very contingent interest far greater than a 
spds suGcesstonis i which exists when a person who has bid at an auction-sale, 
has deported the money and has done everything that is necessary for him 
to do and has only to wait for the confirmation of the sale when possession, 
except for unforeseen circumstances, would come to him. 


1. NIuthahathula Arija^yya v. Raznbala 
Venkata Surya Gopala ICrishsamut- 
thy, A.I.R. 1974 A.P. 240 at pp. 248- 
49 i I.L.R. (1973) A.P. 994, 


2. Nataraja Padayachi v. Nagamuthu 
Padayachi, 37 I.G. 761 . 

3. A.I.R. 1949 Nag. 83 at pp. 84, 85 ; 1948 

N.L J. 424, 


ts. 13— SyU, No. 141 RIGHTS OF PURCHASER OR LESSEE, ETC 


351 


11. Court sale.— There can be no question of any equities in the case 
of a court sale*^ 


12. Sale of land taken on lease from the Government. — Where the 
lease of laud from the Government contained a clause that it cannot be 
transferred without the consent of the Government, it cannot be contended 
that any contract for selling the land is invalid. A condition of this nature 
cannot make the contract invalid. The only effect of such a requirement 
is that the decree for specific performance, if passed, has to be subject to 
the approval of the State Government to be given on the application of the 
defendant 

13. Contract for sale of non-existent property.— In Prem Sukh 
Gulgutia V. Habib Ullah,^ an agreement of sale was executed by a person who 
had no title to any one of the properties he had agreed to sell. IXe expected 
to buy them at a court sale to be held the next day. The learned Judges 
proceeded to determine whether what had been agreed to be sold was * a 
mere possibility of a like nature** as the expectancy of a heir^apparent or the 
expectancy of a relation to get a legacy from a kinsman then living. The 

learned Judges observed at page 358 i 

“There was no doubt an element of chance so far as Ex, I was 
concerned at the time of its execution for the vendor may or not 
have been successful in buying any one item ot property at the Court 
sale, that was held later on j but the chance was not so remote as in 
those two cases mentioned, namely* of the heir -apparent or of t e 
relation to obtain a legacy from a living kinsman. Transfers of non- 
existence, or as it is conveniently called after-acquired pr^erty, pi*o- 
vided they are not of the nature contemplated in Sec. 6(a), Trans^fer of 
Property Act, are perfectly valid. The transfer would be regarded in 
a court of justice as a contract to transfer after the vendor had acquir- 
ed title and would fasten upon the property as soon as the vendor 
acquires it.-* The principles laid down in these cases have been follow- 
ed in India.® If that be so, we do not see any ground for holding a 
contract for sale of non-existent property, that is, of property which 
is not of the vendor’s at the time of the contract, but which the vendor 
thinks of acquiring by purchase later on, to b^ bad in law. 
There is nothing in the Gontract Act or any law which makes it m- 

valid.*’® 


i4. Imperfect sub soil or mining rights.— A long senes of recent 


decisions by the Board has established ^ ^ u though 

holds under the zamindar or by a grant must still prove 

his powers may be permanent, heritable and transl , P 

the express inclusion of the sub-soil rights. 


1. Naaik Gband v. Gaa lu Ram. A. I. R. 
1958 Lah. 36 ' at p. 361 : 177 I. C. 746: 
40 P. L. R 202. 

2. Nitnar Industrial Corporation Private 
Ltd.. Kbandwa v. Ma Ihya Pradesh 
Electricity Board, Jabalpur, A. [. R. 
1973 M. P. 281 at p. 288 : 1973 Jab. 
L. J. 872. 

3. A. I. R. 1945 Cal. 355. 

4. Holroyd v. Marshall^ (18S4) 10 H. L. 
a 191 : Coll/cr V. Isaacs, ( 1832) 19 


Gh. D. 342 and Tail by v. Official Rci- 

ceiver, (1888) 13 A. G. 523. 

5. Khobhari Singh v. Ram Prosad 

Roy, ( 1908) 7 C. L. J. 387. 

6. Muthibathula Arijayya v Rambala 
Vcakala Surya Gopala Krishnamurthy, 
air 1974 a. P. 2t0 at pp. 246-17 : 
I. L. R. (1973) A. P. 991. 
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In H. V, Low (S’ Co. v. Raja Bahadur Jyoti Prasad Singk Deo^^ the grants 
not being in writing must, to be effectual, be earlier in date than 1883, for* 
since then such grants have required to be by written instrument. Conse- 
quently the grantees in order to establish the inclusion of the sub-soil rights 
in their grants would have to prove that the terms of oral grants made half 
a century ago expressly included these rights. Where, as here, there Is no 
evidence that the grantees have ever claimed or worked the minerals, the 
possibility of the grantees being now able to prove that the mineral rights 
were expressly granted to their predecess"‘rs is reduced to a contingency so 
remote as to be practically negligible.® 

15, Title based on will. — A purchaser is not entitled in the absence of 
circumstances of suspicion to refuse a title made under will, because the will 
has not been proved against the heirs or he does not join. 

16. Doctrine of feeding the grant by estoppel. — The doctrine of 
feeding the estoppel has been discussed at some length by P, B. Mukherji, J., 
in Panchanan Pal v. Nirode Kumar. ^ It was stated : “The doctrine of feeding 
the estoppel has two statutory recognitions. One is contained in Sec, 43 of 
the Transfer of Property Act and the other is contained in S<jc. 18 (6) 
LSec. 13 (6) (new)] of the Specific Relief Act.’* The learned Judge proceeds to 
say : “Section 43 applies to the case of a transfer by an unauthorized person 
who subsequently acquires interest in the property transferred, A charge 
is not a case of transfer of interest in immoveable property and this is not 
a case of conveyance or sale but it arises at a stage nrior to the sta^e of «ial^ 
or conveyance. Similarly, the case contemplated in Sec. 18 (6) [Sec. 13 
{&) (new)] of the Specific Relief Act is a case of sale and uses the language of 
imperfect title.” Then again “It is then argued that apart from the two 
statutory provisions for feeding the estoppel, there are general principles 
independent of those two statutes which can be applied. As at present 
advised, I am not of the opinion that where statutes expressly make provis- 
ion for feeding the estoppel only in particular cases and thereby impliedly 
excluding others, it is possible to invoke undefined principles of Ceding 
the estoppel. Feeding the estoppel is based on the doctrine of feeding a 
grant. The grant is of interest in immoveable property. Where no grant 
or transfer of interest in immoveable property is Involved, it is extremely 
doubtful whether the doctrine of feeding the estoppel can at all be applied^ 
That is the reason why these two statutory provisions make only reference 

to sales, leases and other transfers of interest and make no reference whatever 
to charge.” 


1 he doctrine of estoppel is essentially a rule of evidence. It is based 
on the rule of equity. It operates between the parties or privies directly 
concerned by the act or omission, which enacts a bar of estoppel Thh 
doctrine hasa basi. in English law. In India the rule has bc(i a'cepted 
and incorpjrated in a modified form in Sec. 115, Evidence Act ; Sec. 18 (a) 
Specific ^hef Act, ^77 ; bee. 18 (a). Specific Relief Act, 1963 » and 
Sec. 43, Transfer of Property Act, 1882. In Specific Relief Act and the 

Transfer of Property Act, 1882, the application of the doctrine ha, bun 

cxtcncicci* 

. EngISsh and Indian law-Applicabllity of the doctri ne —Under 
the English law the doctrine is an application of equity brining about an 
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I. R. 1931 P. G, 299 at p. 301, 
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equitable estate on acquisition.^ Under the Indian faw no equitable estate 
is created but it gives right to an obligation. 

The rule as contained in this section is what is known under the English 
Common Law as estoppel by deed which was extended by Pikard v, S6ar$^ to 
estoppel by representation. 

Where a representation is a term of the contract or of a transfer made 
for consideration the promisee or transferee need not rely upon the doctrine 
of representation embodied in Sec, 11.'', Evidence Act. He can rely upon 
two other doctrines — the doctrine of the Common Law called “estoppel 
by deed** coupled with the doctrine of “feeding the estoppel’’ and 
the doctrine of equity, that ‘‘equity treats that as done which ought to be 
done.” 


Under both these doctrines knowledge on the part of the promisee or 
transferee that the transferor did not have the authority to transfer the 
property which he purported to transfer is immaterial and does not deprive 
of the benefit of the doctrines except when the contract or transfer is illegal 
or invalid. 

Estoppel by deed is based on the principle that when a person has 
entered into a solemn engagement by a deed under his hand and sea) as 
to certain facts, he shall not be permitted to deny any matter which he has 
so asserted. It is a rule of evidence according to which certain evidence 
is taken to be of so high and conclusive nature as to admit of no contradictory 
proof.® 

This doctrine being merely a rule of evidence does not perfect the title 
of the transferee. The title is perfected under the doctrine of feeding the 
estoppel. This doctrine was explained by their Lordships of the Privy 
Council in two cases. In Rajapakshi v. Fernando the Privy Council enuncia* 
ted the English doctrine thus : 

“Where a grantor had purported to grant an interest in land which 
he did not at the time possess but subsequently obtained the benefit 
of bis subsequent acquisiiion goes automatically to the earlier grantee, 
that is, it feeds the estoppel.” 

In Tilahdhari Lai v. Khedan Lal^ the doctrine was restated as follows : 

“If a man who has no title whatever’ to property grants it by a 
conveyance which in form would carry the legal estate, and he 
subsequently acquires an interest sufficient to satisfy the grant, the 
estate instantly passes. In such a case there is nothing on which the 
second grant could operate in prejudice to the first.” 

In none of the two cases, ho\tever, the Indian law was considered 
by their Lordships. Inasmuch as under the English doctrine the subsequently* 
acquired interest “automatically passes to the graniee” it is obvious that 
the state of knowledge of the grantee is immaterial except in certain 
specified cases. 

f 
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It has, however, been held that where the truth appears by the same 
instrument there can be no estoppel, unless a clear intention is expressed in 
the deed to disregard the rulc.^ 

Folly V. Afbuthtioty^ it was held that where one party executes a 
deed whereby he attorns tenant to the other so as to give him a right of 
distress, he is stopped from denying the existence of that right although 
the instrument shows on its face that there is no reversion in the other party 
which would support it. In Burgis v. Constantine,^ Gorell Barnes, P., laid 
down the rule that — 

‘Where a person who knows the truth of the circumstances under 
which the deed has been executed, whether he has acquired such 
knowledge personally or through his agent, cannot set up an estoppel 
in his own favour, if the circumstances were such as to make the deed 
invalid between the original parties. 

“If the deed is not invalid between the original parties, there 
does not appear to be anything in the RngHsh doctrine of estoppel 
by deed to debar a person from pleading estoppel even if be 

knew the truth of the circumstances under which the deed has been 
executed. 

When the deed is invalid, e. g. if it is prohibited by law, or when 
the transfer is intended to be a fraud upon third parties, it would 
be against public policy to allow the transferee to take advantage 
of the estoppel, but no such public policy is involved in a case where 
the deed is not inv'alid and although the transferee knows that the 
transferor is not empowered to make the transfer he does take the 
transfer and pays good consideration for it in the hope that the 
transferor is bound to acquire title to the property professed to be 
transferred at some future date.’* 

Thus under the doctrine of estoppel by deed, knowledge of the truth on 

the part of the transferee is material only when the transfer is invalid in law 
and not otherwise. 

Ui^er Sec. 43, Transfer of Property Act, the transfer of the subsequently, 
acquired property takes place automatically as in the English law, but it takes 

place at the moment the transferee exercises the option that the interest shall 
stand transferred to him. 

17 matter in respect of which the Indian law differs from 

the English law and the second matter in respect of which it differs is that it 
does not apply the doctrine of feeding the estoppel so as to impair the rights 
of subsequent transferee in good faith for consideration without notice of the 
existence of the option in the pri ;)r transferee. Bath these deviations in the 
Indian law have no bearing upon the question whether the state of knowl- 
edge of the first transferee is material. 

It is true that Sec, 43 makes a reference to the fraudulent or erroneous 
rcpresentaiion by the transferor to the effect that he is authorized to transfer 
the interest which he professes to transfer. But this is not a deviation from 
the English law because under that law also such a representation is 
implied in the doctrine of estoppel by deed upon which the doctrine of 
feeding the estoppel is based. 


1. Haltbury's Laws of England (Hail* 
aham Edition), Vol. 13, para. 516, p. 
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The same is the position under the doctrine of equity that equity treats 
that as^ dene which cught to he done. This equity creates a personal 
obligation which conrpcls^ the transferor to perform his contract when he is 
able to do so on the acquisition of the subsequent inteiest. The principle 
underlying it was very fully stated in Hclroyd v. h^arshaU} where Lord 
Westbury, L. C., observed ; 

^It is quite ^true that a deed which professes to convey property 
which is not in existence at the time is as conveyance void at law 
simply because there is nothing to convey. So in equity a contract 
which engages to transfer property which is not in existence cannot 

operate as an immediate alienation merely because there is nothing to 
transfer. 

**But if a vendor or mortgagor agrees to sell or mortgage property, 
real^ or personal, of ^which he is not possessed at the time and he 
receives the consideration for the contract and afterwards becomes 
possessed of property answering the description in the contract there 
IS no doubt that a court of equity would compel him to perform the 
contract and that the contract would in equity transfer the beneficial 

interest to the mortgagee or purchaser immediately on the property 
being acquired. 

‘*This of course assumes that the supposed contract is one of that 
class of wliich a court of equity would decree the specific perlormante. 
If it be so then, immediately on the acquisition of the property 
described, the vendor or mortgagor would liold it in trust for the 
purchaser or mortgagee, according to the contract.*’ 

In CoUyer v. Issacs^^ Jessel, M. R., observed ! 

“The creditor had a mortgage security on existing chattels and 
also tlie benefit of what was in form of assignment of non existing 
chattels which might be afterwards brought on to the premises. That 
assignment in fact constituted only a contract to give him the after- 
acquired chattels. A man cannot in equity, any more than at law, 
assign what has no existence, A man can contract to assign a’ 
property which is to come into existence in the future, and when it 
has come into existence equity treating as done that which ought to 
be done fastens upon that property, and the contract to assign thus 
becomes a complete assignment.” 

In the application of this doctrine of equity it is immaterial that the 
promisee or transferee knew the truth, namely that the promisor or the 
transferor had no authority to transfer tlie interest which he purported to 
transfer. 

In Kabul Chand v. Badri Oas,'^ the equity was applied although the truth 
was known to tlie transferee. 

In Viraya v. Hanuwanta* a Hindu coparcener agreed to sell family 
property as if he was the owner. The purchaser sued to enforce the transfer 
and pending the suit one of the two other coparceners died, "Ihe purchaser 
was held entitled to half tlie property. 

In Gaya Din v. Kashi^^ the plaintiff was suing for pre emption, and in 
order to raise money for the litigation in anticipation of a decree, mortgaged 


1. (1862) 10 H. L. C. 191. 
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the property in suit. After he obtained a decree and got possession, equity 
treating that as done which ought to be done, gave the mortgagee a charge 
on the property and placed him in the position of a mortgagee. 

In Deb Nath Moral v. Saski Bhusan Morale a landlord made a settlement 
of a non-transferable holding. The settlement was invalid at the time it was 
made because the raiyat had not abandoned the holding. But the subsequent 
abandonment of the holding by the raiyat validated the settlement. 

In Loot Naraln v. Showkee Lal^ a ghaiual mortgaged his ghatwal land by 
zutipef^kgi lease and shortly after the mortgage the zamindar got a decree by 
which the ghatwal tenure was extinguished and evicted the mortgagee. 

Some years later the zamindar granted the ghatwal a permanent lease to 
the same land. The ghatwal was held liable to make good the zuripeshgi lease 
out of his new estate. The true position then is best described in the words 
of Westbury, L. G., in Holroyd v. Marshall^ : 

**lt is quite true that a deed which professess to convey property 
which is not in existence at the time, is, as a conveyance, void at law, 
simply because there is nothing to convey. So, in equity a contract 
which engages to transfer property, which is not in exi lence cannot 
operate as an immediate alienation, merely because there is nothing 
to transfer. But ii a vendor or mortgagor agrees to sell or mortgage 
property, real or personal of which he is not possessed at the time 
and he receives the consideration for the contract and afterwards 
becomes possessed of property a'nswering the description in the con- 
tract, there is no doubt that a court of equity would compel him 
to perform the contract and that the contract would in equity transfer 
the beneficial interest to the mortgagee or purchaser immediately on 
the property being acquired. This of course assumes that the sup- 
posed contract is one of that class of which a court of equity would 
decree the specific performance. If It be so, then immediately on the 
acquisition of the property described the vendor or mortgagor would 
hold it in trust for the purchaser or mortgagee, according to the terms 
of the contract.” 

To the same effect aie the observations of Jessel, M. R., in Collyer v. 
Issacs* I 

“A creditor had a mortgage security on existing chattels and also 
the benefit of what was in form of assignment of non-existing chattels 
which might be afterwards brought on the premises. That assign* 
ment in fact constituted only a contract to give him the after-acquired 
chattels. A man cannot in equity, any more than at law, assign what 
has no existence. A man can contract to assign property which is to 
coDQe into existence in the future, and when it has come into existence 
equity treating as done that which ought be done, fasten upon that 
property, and the contract to assign thus becomes a complete assign- 
ment ; also Tail by v. OJicial Receiver,^ 

These principles were applied in the case of Khohkari Singh v. Ram 
Rtosad Hoy,^ where the Court was called upon to decide the validity of a 


1. A. I. R. 1934 Cal. 82. 

2. 2 C. L. R. 382. 

3- (1862) 10 H. L. C. 191 ; 33 L J Ch 


4. 

5. 

6 . 


(1882) 19 Ch. D. 342 s 51 L. J. Ch. 14. 
(1888) 13 A. C. 523 i 58 L. J. Q. R 75. 
(I908) 7 C.L. J.387, ^ 
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mortgage of property, purchased at a sale for arrearsof revenue, the title where- 
in had not at the time of the execution of the mortgage vested in the auction- 
purchaser. It was ruled that a mortgage of non existent property, though 
inoperative as a conveyance is operative as an executory agreement which 

f**®®**®® ‘c moment it is required, and in equity transfers 

the beneficial interest to the mortgagee witliout any new act done by the 
mortgagor to confirm the mortgage. The same doctrine liad been previously 
applied in the cases of Maekittlay v. Dmhp^ and Balieo Prashad Sahu v Mil- 

'A'- . be made to the decisions of the Allahabad High 

Court m Banstdhar v. Sant Lai” and Ga^a Din v, Kashi Gir* ° 


. . When the gAatoal transferred the disputed property to the predecessor- 
in-interest of the defendants, no title passed from the ghaiwal On 23rd 
[November, lal2, when this suit was Instituted, the respondents had not acquir- 
ed a title by adverse possession. I’he result would thus follow that the defen- 
dants were not proper parties to the suit. This position they are not prepared 
to accept ; they maintain that as soon as the resumption was completed on 
12th June, 1902, the title vested lu them by virtue of conveyance of 19th May 
1902. But precisely the same argument is available to the plaintiffs- and they 
urge there the moment the resumption was completed on 12th June’ 1902, the 
mortgage of 1st September, 19J1, ripened into an unimpeachable transfer In 
their Lordships opinion there is no possible escape from the position that there 

IS a valid charge on the second pare*.! enforceable at the instance of the 
plaintiffs.^ 


The restriction was subsequentiy removed and as to the enlarged interest 
^^O'jkerJeCy J., said that the deed was operative as executory agreement which 
attaches to the property the moneut the restriction is removed and is trans- 
ferred by equity to the mortgagee. ° 

In the applicaion of this equity it has been sometimes said that this 
equity applies when there is no representation and if there is representation 
ihen See. 4i will apply. Mulla, for example, has expressed this view at pages 
and 213. With great respect, this view is erroneous. 


Even where there is no represeentation by the transferor that be had 
authority to transfer the interest which he purported to transfer, such a 
representation is implied when nothing is said to the contrary in the deed of 
transfer. ^ For instance, Sec. 55 (2), Transfer of Property Act raises such a 
presumption in the case of a sale; 

“The seller shall be deemed to contract with the buyer that the in- 
terest which the seller professes to transfer to the buyer subsists and 
that he has power to transfer the same,” 

Thus unless the contrary is stated in the deed of sale, it will be 
presumed that there is a representation by the seller that he has power to 
transfer the interest which he purports to sell. The knowledge of the buyer 
in such a cash is imncaterial. 

Even if the buyer knew that the seller has no power to transfer the 
interest, he is entitled to the benefit of the contract and to enforce the sale 


1. (1830) 1 Taylor and Bell 498. 

2. I. L. R. 31 Cal. 667. 

3. I. L. R. 10 All. 133. 

4. I. L. R. 29 All. 163. 

5* Surendranath Dey v. Rajindra Chaq- 

3* A' "‘^3 


dra Ghindra, A. I. R. 1918 Gal. 419 at 
pp. 420-21. 

6. Extracted from Mulla’s Transfer of 
Property Act, 3rd Ed., pp. 212-13. 
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according to its terms and may hold the seller responsible in damages, J 
or claim a return of the purchase money if he is dispossessed by reason of 

a defect in title.* 

InHinsaAnsaTeli v. Mohanlal Madafigopal Marwari,^ an endeavour 
to link up Sec. 55 (1) (g) with the provision annexing the implied con- 
tract to the interest of the transtcree, was attempted and reference ^was 
made to Natho Khan v. Burtonath^ There, their Lordships of the Judicial 
Committee observe as folio : 

“The purchase deed contained the express declaration that the pro- 
pert\ was sold free from incumbrances and consequently by Sec. 55 
(1) (^), sub-sections t2)(s7V), Transfer of Property Act, the vendor must 
have been deemed (stc), to contract with the buyer that he had power 
to transfer the property so sold, and consequently that the property 
v/as free from burdens.” 

The form of the two Acts, however, is different and the English Act ap- 
pears to be on this point, much more clearly drafted. There can be no possible 
doubt the Parliament in England, when it legislated and used the words **in 
whom that estate or interest is for the whole or any part thereof” meant any 
part of the estate or interest whether that estate or any part thereof was 
created by a cc-nveyance by way of sale, lease, mortgage, settlement, etc. If 
that estate or interest is split up part going to A and part going to Bt A ox B 
or both may enforce the implied covenant. Held that the plaintiff can 

recover from defendant 2.® 

Now the suit is in substance a suit for refund of the purchase-money 
but the plaintiffs have alternatively asked for a decree : 

“If the plaintiffs be not deemed entitled to recover the considera- 
tion money a decree for the amount in claim may, by way of damages, 
be awarded tc the plaintiffs against defendant 1.” 

But in the view taken it is immaterial to consider whether the 
suit is a suit for refund of the purchase-money or a suit for damages for 
breach of the covenant under See. 55, Cl. (2), Transfer of Property Act. In 
Tricomdas Cover ji Bhojav. Gopifiath Jiu Thakur,^ k was pointed out by the 
Judicial Committee that to a suit for royalties due under a registered lease of 
certain land with the right to dig coal, (Art. 55 new). Limitation Act "for 
compensation for breach of a contract in writing registered” and providing a 
six years period of limitation, and not (Art. 97 new) for “a suit for arrears of 
rent” and giving only three years, must be held to be applicable. It will be 
noticed that the suit which was before the Privy Council was a suit which 
directly came within (Art. 97 new), Limitation Act. It was undoubtedly a suit 
for arrears of rent and Art. (97 new) clearly applied giving only three years 
for the commencement of the suit. But the Judicial Gomrnutee painted out 
that if (Art. 55 new) does apply to a case then it is quite immaterial to con- 
sider whether the case does not fall under some other provision of the -Limi- 
tation A«t. 

Muliannial Jayaram v. Budhumal KevalchamP is conclusive of this 
question. The facts were as follows! In 1911 the plaintiffs bought two 


1, Ram Chuuder Dutt v. Dwurka Nath, 
I. L. R. 16 Gal. 330 ; Basaruddi Sh^ik 
V. Enajadtli, I. L. R. ^5 Cal. 298. 

2, Velayjipa Rowiheti v. Bav.a Rowthen, 
A. I. R. 1916 Mad, 633 (V) ; Subaraya 
Reddiar v. Rajaf;opala, A. T, R. 1915 
Mad 708 ; Mohamad Ibrahim v« 
Nakched, 7 A. L. J. 752. 

3, A. I, R, 1938 Nag. 257, 


4. A. I. R. 1922 P. G. 126 : 66 I. C. 107. 

5. Rinsa Ansa Teli v. Mohanlal Madan- 
gopal Marwari, A. T. R. 1933 Nag. 257 
at pp- 258-59. 

6. A. I. R, 1916 P. C 182 ; I. L. R. 44 
Cal. 759 : 41 T. A. 65. 

7. A, I. R. 1921 Bom. 252 ; I. L. R. 15 
Bom. 955. 
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lands under a registered sale-deed, and went into pjsscs^ion. One of the 
lands was let to a tenant. The tenant claimed the land as his own ■ and 
established his title to the land in 1913 ; the decree was confirmed by the 
High Court in 1916. In 1917 the plaintiffs sued their vendors for cancellation 
of the sale of 1911 and to recover the consideration money together with the 
amount spent by them in improving the land and ilie costs incurred 
by them in defending the suit brought by the tenant. The Trial Court held 
that the consideration for the sale failed in 1915 when the tenant established 
his claim in a court of law and that the suit was barred by Art. 97 [new), 
Limitation Act. On plaintiff*s appeal it was held by the Bombay High Court 
that Art. 116 (old) applied and that time began to run from the date when 
the tenant established his title to the land in 1913. The learned Chief Justice 
in deciding the case prominently referred to a decison of the Madras High 
Court in Subbaroya Reddiar v. Rajagopala Raddlar,^ That was a suit by 
purchasers to recover the amount paid by a them the Lleiendant-s or their 
predecessors for a certain pmperty on the ground that the consideration for 
the sale failed when the plaintiffs were deprived of possesfion. In deciding 
the case the learned Judge in the Madras High Court said as follows i 


“In the present case, the conveyance was prima facie unimpeach- 
able, and I do not think the construction to which the release of 
Gnauammal lent itself in the eye of law, can be said to amount to 
a knowledge of the defect of title. On the second question as to when 
the cause of action for damages arose, a very large number of cases 
were quoted before me. These cases can, roughly speaking, be classi- 
fied under three heads : (a) where from the inception the vendor had 
no title to convey and the vendee has liot been put in possession of 
the property ; (6) where the sale is only voidable on the objection of 
third parlies and possession is taken under the voidable sale ; and (<?) 
where though the title is known to be impeidect, the contract is in 
part carried out by giving posscsstion of the properties^’’ 


Now stopping here for a moment it will be noticed that the present 
case falls under head (6) where the sale is only voidable on t!ie objection of 
third parties and possession is taken under the voidable sale. It was con- 
tended that the sale was not voidable but void iniHo since it has 
been f< und that Mst. Lakhpat had no title whatever to convey. But this 
point was very completely dealt with in the judgment of the High Court 
where it was pointed out that a transaction cannot be regarded as void 
ab initio where both the parties consider that the vendor has a good title to 
convey. This being so, as between the parties to this iegislatioa it cannot be 
regarded that the sale was void ab initio and there is no doubt that posses- 
sion was taken under the voidable sale. Now proceeding the learned Judge 
continued to say as follows : 


“In the second class of cases the cause of action can arise only 
when it is found that there is no good title. The party is in posses- 
sion and that is what at the outset under a contract of sale a pur- 
chaser is entitled to and so long as his possession is not disturbed, he 
is not damnified.” * 


The learned Chief Justice of the Bombay High Court adopted the rea- 
soning of this case and held that in the case before him time began to run 
only when the tenant established his claim as against the vendor and the 
vendee. It must, therefore, be held that time began to run from Hth July, 


1, I. L, R, 38 Mad. 887 : 23 I. C. 570 ; (1914) M. W. N. 376. 
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1919, and as the suit has been brought within six . years from that date the 
suit is well within time.^ 

So long as the person whose rights have been infringed, remains in 
possession ol the property, limitation does not begin to run against him. 
On the principle enunciated above so long as Sahu Ram Kumar remained 
in possession of the property whether in bis own right or as a in 

which capacity he must be deemed to have been holding as representative 
of the entire coparcenary body including himself, he need not have brought 
this suit. Thus, it is when actual dispossession takes place that the real 
infringement comes into being and it is only then that limitation begins to 

run,^ 


Where the respondents purport to convey full title in the suit property 
and the appellant is entitled to rely on Sec. 55 (2) of the Transfer of Pro- 

perty Act, his knowledge that the title was defective will not in such circum- 
stances preclude him from suing for recovery of his purchase money. ^ 

In India there is a statutory guarantee for good title unless the fame 
is excluded D) the contract ot parties.** The question of the knowledge of 
the purchaser does not affect the rights to be indemnified under the Indian 
Statute Law. liven in England, if on the face of the conveyance a prima 
faci6 title is secured, knowledgs of facts which may lead to the discovery of 
flaws will not affect the claim to compensation. 

When the cause of action for damages arose ? The law can be classified 
under three heads : 

{a) Where from the inception the vendor has no title to convay 
and vendee has not been put in possession of the property ; 

(6) where the sale is only voidable on the objection of third 
parties and possession is taken under the voidable sale ; and 

(c) where though the title is known to be imperfect, the contract 
is in part carried out by giving possession of properties. 

In the first class of cases, tlie starting point of limitation will be the 
date of the sale. That is Bakeweli, J. S.N view in K. A. Ramanatha Aiyar 
V. Ozhaloor Pathiri^ cvri Raman Nambudripad,^ In the second class of cases the 
cause of action can arise only when it is found that there is no good title. 
The party is in possession and that is what at the outset under a contract of 
sale a purchaser is entitled to, and so long as bis possession is not disturbed, 
he is not damnified, The cause ol action will therefore arise when his right 
to continue in possessiun is disturbed, to the decisions of Judicial Committee 
of the Privy Council in Hanuman Kamat v. Hanuman Mandur^^ and in Bassu 
Kamar v. Dhum Singhp are authorities for this position. In that third class 
of cases also it !:> said that the cause of action will arise only on the distur- 
bance of possession. No question of concurrence of third parties either to 
avoid or pertect the title arises in this case. 


1. Mst. Lakhpat Kuer v. Durga Prasad, 
A.I.R, 19'-i9 Pat. 388, at pp. 389-391. 

2. Sabu Avadesh Kumar v. S. Zakaul 
Husain, A.I.R. 1944 All. 243 at p. 245. 

3. Vide Subarray a Rcddiar v. Rajagopala 
Re'^diar, A. I. R. 1915 Mad. 708 : 23 
l.G. 570, and Thekkeinaiinengatb Ra- 
man V. Kakk< sscri Fazhiyot Manakkal 
Karnavan^ (1315) 27 l.G. 939; K. 


Vcllayappa Rowtheu v. K. Bava Row- 
then, A.I.R. 1916 Mad. 633. 

4. I'ide Sec. 55, GI, 2, Transfer of Pro- 
perty Act, 

5. (1913) 21 I.C. 740. 

6. I.L.R. 19 Gal. 12B ; 18 I.A. 158. 

7. I.L.R. 11 All. 47 ; 15 I.A. 211:3 Sar. 
260 1 21 l.G. 450. 
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The authority for his proposition is Naraini^ ShivbafcA'j Mura^adi v. Paohu 
Rutnbakas Marwadi*^ Miller,)., in the ease reported as K. A. Ramanatha Aiyar 
V. OxhoiooT Pathiriserri Ratnan N amhudtipad gives a qualified assent to the 
proposition laid down in that case. It is impossible to see the sale 

can be said to have been without consideration and consequently void ub 
initio where possession .has been given under the contract of sale". 


If the widow, Gnanammal, did not recover possession the plaintiff 
would never have been disturbed. The sale was not void ab initio. It was 
only voidable if Gnanammal chose to avoid it ; even if this view is not 
correct) thus in this case where under an invalid contract possession had 
been given until that possession is interfered with the purchaser is not 
bound to ask for the return of his purchase money on the possible ground 
that at some future time his sale may be impeached, rhus the cause of 
action for this suit arose only when under the decree obtained by Gnanam' 
mal the possession of plaintiff was disturbed. Ihe decisions ol Arddsir w, 
Vajesinghy^ ShivammGovind Desai m. Bat Daji Amriia Lai Bagohi 

V, Jogtndro Lai Chowdry^^ all relate to cases where no possession passed to the 
vendee and consequently the consideration tailed at the dale of the sale. 
The judgments reported as Rajagopaian v. Thiyupayiathal Thambirant^ 
Sriramulu v. Chinna Venkalasami^'^ and Venhuta^tarasimhulu v.i Peramma^^ are 
cases where possession passed to the vendee and there was subsequent 
deprivation of possession.^ 


The same presumption is implied in a mortgage^® and the knowledge of 
the mortgagee about the true facts is imraateriil. As the plaintiff included 
the disputed lands in his demise to defendant 1» he must be deemed to 
have contracted that he was the jentm of these disputed lands also, ^ The 
question of the knowledge of the mortgagee as to the defect ot title in 
the mortgagor is irrelevant as has been held in two recent cases in this 
Court in the analogous question between vendor and purchaser : see Ragava 
lyengUf v. Safnachariar,^^ Subbaray.i lieddia^ v. Ra jago pula Reddiar and Aruna~ 
chala Aiyar v. Ramasami Aiyar Sub-question 3 (c) need not therefore be ans- 
wer d. As regards the question of acquiescence or A-aiver, question 3 {d), 
their Lordships of the Privy Council hav doubtless held in Partab Bahadur 
Singh V. Gajadkar Bahsh Singhy^* that a mortgagee -vhose rnortgage was created 
in 1851 and who lost portions of the mortgaged properties in 1833, 1858 and 
1864 by acts beyond the mortgagor’s control cannot claim compensation alter 
having acquiesced for thirty years in the diminution of his security. But the 
mortgage in that case was executed before the Iransferof Property Act 
came into force and that fact might make some difference as is suggested in 
the later case, Abdullah Khan v. Basharat Hussamy^^ decided by their Loi^- 
sbips of the Privy Council. 1 hus the defendant Ps statutory right given by 
the breach of the covenant attached to the mortgage transaction under 
Sec. 65, Act 4 for 1882, cannot be taken away, except by an express release or 
such rights by defendant 1 or by acquiescence of such a long uration 

that a release can be safely presumed. In this case, defendant 1 s former 
unsuccessful litigation of 1890 in respect of the disputed lands came to a close 



1. (1913) 20 I.C. 25* : I.L.R. 37 Bora. 538, 

2. (1913) 21 l.G. 740. 

3. I L.R. 25 Bom, 593 : 3 Bora. L.R. 190. 

4. I.L.R. 26Boin. 519: 4B>m. L.B. 410. 
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re. IX.R. 30 Mad. 316 : 17 M.L J. 149. 
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only in 1897 ; This suit was brought in 1905 and defendant 1 who has paid 
nothing for mickavaratn after 1895 except the 16 paras of paddy annually 
spent for the temple festival cannot be said to have by his conduct released 
his claim for compearation for the breach of the covenant given by the 
mortgagor as to his title to the disputed lands. ^ The contrary view expressed 
in Tulsiram v. Tukaram^ was merely obiter and not necesrary for the decision 
of the same. 

The decision in Gangahai v. Bemomt Balappa^ is not contrary to the 
above statement of the law for in that case the transfer was invalid in law, 
being of property which could not have been transferred on the date of the 
transfer. 

So also the representation mentioned in Sec. 43 may be either express or 
implied. Though property vests in the receiver by operation of law the trans- 
fer by him is a transfer by one party toanother and cannot be said to be a trans- 
fer by operation of law in favour of his vendee. There is always an implied 
covenant by the vendor that he has title to sell. Section 55 contains implied 
covenant in sales of immoveable property and there can be little doubt that 
when a person sells property, there is an implied covenant that he has power 
to sell. Even assuming that all that the Official Receiver can sell is the right, 
title and interest of the insolvent, still the Official Receiver covenants that 
he has authority to transfer such right, title and interest as the insolvent has. 
It is of course open to him by apt covenants to protect himself against any 
of the infirmities of title or any disputes which may arise as regards the sale. 
But in the present case it is not contended that the Official Receiver has done 
so. In the present exse the Official Receiver who had no power to sell has 
sold the property. There is as regards the vendee who had no notice that 
no vesting ort er was passed and who was entitled to assume that the Official 
Receiver was clothed with the requisite authority, the implied covenant that 
he has title to sell and therefore an erroneous representation that he is autho- 
rized to transfer immoveable property, when as a matter of fact he had no 
such power. Tiie transferees in this case paid consideration for, and if Che 
Official Receiver subsequently got authority to transfer the property, there is 
no reason why such subsequent authority should not operate so as to vali- 
date the antecedent sale. The case comes strictly within the wording of Sec. 
43. In cases where after a sale, it is sought to rectify any defects in the power 
of the Official Receiver it is desirable that notice should go to all the parties 
interested in ttie property and their objections should he heard as there may 
arise cases where it is undesirable that the Court should exercise its discretion 
when it is passing orders the effect of which would be to validate invalid 
transactions long afterwards and affect the right of third persons in the pre- 
sent case there is no hardship shown. It has been held by a Full Bench of 
the Madras High Court in Balvcnkata Seetharam Chetty v. Ojfioial Keceiver, Tan' 
jore^ that the conditional power of a Hindu father to dispose of his son*s intcr- 
e.^t vests in the Official Receiver, and that decision governs the present case so 
far as this point is concerned.^ It will be implied when the law makes it an 
implied term of the transfer. There is no reason why if knowledge of the 
iransferee is immaterial when applying the doctrine of equity it should be 
necessary when applying the doctrine of Sec, 43. 
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Turning now to the cases decided in India under Sec. 43, Transfer of 
Property Act, it has to be conceded that a vast majority of them do lay down 
the propoiition contended for on behalf of the respondent and the reasoning 
underlying most of those cases is that because Sec. 43 makes a mention of an 
*‘crrcneous or fraudulent representation** there is an implication that the 
representation must be believed to be true and the transferee must have 
acted in that belief and that this could not be the case if he knew the truth. 


In some cases, e. g. v, Iftdcf an additional reason has 

been given, namely that Sees. 6 and 43, Tran^sfer of Property Act, would 
otherwise conflict but this reason can hardly support the conclusu.n drawn in 
these cases, for the conflict between the two secti-ius can be avoided by iiold- 
ing that Sec. 43 applied where property is transferred on the ba.ii that it is a 
transfer of an existing property, whereas Sec. 6 [a) applies to cases where 
ostensibly the right of inhentonce is transferiecl. and that where botli partitas 
know that the transfer is being made not of an existing property but of a 
future light of inheritance, the iransacaoki is a fraud upon ihe statute and 
void.^ These cases, there to re, are a class apart and are, v/ith respect, per- 
fectly good decisiuns on facts. 

Some of the other decided case are distinguishable on facts. For 
instance, in some ca<es there was no bargain for tne uaiisfer of tiie interest 
which was subsequently acquired, e. g. P. Ben gar am v. K. Suhharapi. 

In some there were circumstances apparent from the deed of transfer 
itself showing that the transferor had no right to transfer at or no right to 
transfer beyond his lifetime.* It was argued - that the plaintiff s suit is barred 
by Sec. 43, Transfer of Properly Act, arid reliance is placed on the case in 
Shyam Narain Misir v. Mangal Prasad First of al bee. 43 , dransfer of 

Property Act, was never pleaded by the defendarit m the wruten statement, 
and moreover the case is clearly distinguishable. As stated belore, the sale- 
deed is not on the record, and it cannot be said with certainty as to what 
representations were made when the property was sold to the predecessor 
of^the defendant, but one may safely assume that as Mst. Hansrani was an 
executant of the sale-deed in her own right the parties knew pedectly well 
that the immediate title in the property rested with Mst. Hansrani, and there 
was no erroneous representation on the part of Ram Narain hat he was 
owner of the pro per ty. The vendee knew prefectly well the state of 
affairs and there was no inducement, and as held by the Lower Appellate 

Court, 

“In the absence of the sale-deed itself and evidence on the appel- 
lants’ side orovine that Ram Nain induced the vendee to believe him 
Ram S as an owner of the property and that the vendee had n, 
knowledge himself on the point. Sec. 43. Iransfer of Property Act 
can havino application. The plaintiffs’ suit having been brought 
within 12 years of the death of Mst. Hansrani is clearly within 

time.®” 
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It has been laid down in PandiH Bangaram v, Karumoory Subharaju^^ 
that the benefit of Sec. 43, transferor Property Act> can only be claimed 
by a person who has acted on the err'^neous representation of the party 
who subsequently acquires an interest in the property. The decision has 
been followed in Mulraj v. Ivdar Sin^k,^ and there is also a similar obser- 
vation in Jagannath > . Dihho.^ Learned counsel for appellant referred to 
Tilakdhari Lai v. Khedan where their Lordships set out the principle of 

law which is contained in Sec. 43, Transfer of Property Act. But that 
principle was merely set out w ith the observation that it had not been present- 
ed to the courts below and that it had not been raised in the case and there- 
fore their Lordships did not consider the application of that doctrine. So 
the ruling is no authority on tlie point,® 


In some others, the transferor, who subsequently acquired the interest, 
had joined along with tiie then owner of the property merely for the satis- 
faction of the transferee buth parties knowing that he had no present 
interest.® 

In Kabul Chavdv. Badii D<as^ already cited, Niamatullah, J., speaking 
about the construction of Sec. 45 stated that much could be said on either 

side. 

In Narain Rao v. Abbas Sahib ^ Sadasiva Iyer, J., expressed grave doubts 
about the correctness of the current view. 


In Ram Lai v. Shiama Lal,^ although Sec. 43 was not applied, the equit- 
able doctrine of feeding the grari was applied and in effect^ the benefit of 
Sec. 43 was given, and in Jagmahan Singh v. Sitamm Singh}^ Stuart, Judicial 
Commissioner, definitely held that belief in the erroneous represen tuition 
acting upon it were not necej-'.sary for the purpose of taking the benefit under 
Sec, 43- In Gaftga Baksk v. Madho Singh it was observed that^ the section 
partly reproduces the doctrine of what is commonly known in England as a 
grant feeding ihc estoppel shtjcu of some of its technicalities, but it applies as 
only to a case where a transfer is for consideration. This rule enjoins that 
all persons interested either in the mortgage security or in the equity of re- 
demption are to be joined as parties to any suit on the mortgage. The 
object of doing so is not merely to avoid multiplicity of suits, but also to 
enable the interested parties tj raise necessary defences open to them in 
law, so that the same may be taken into consideration in dealing with 
the claim under the mortgage and in passing the preliminary decree 

thereon. 

That this is imperative is also inferable from the fact that O.^ XXXIV, 
R. 4, G. P* G , provides for the passing of preliminary decree fixing a 
for payment into Court of the amount lor which the •preliminary decree ha 
been made and in default whereof giving of a right to the plaintiflf t^rein, 
to apply for a final decree directing that the mortgage property or sufficient 
part thereof be sold and the proceeds of sale paid into Court and applied m 
payment of what has been found due under the preliminary aecree. 


1. I. L. R, 34 Mad. 159 t 8 I, C. 388. 

2. I, L. R. 1926 All. 102 : 92 r. C. 471. 

3. I. L. R. 31 All. 58 : 1 I. G, 818. 

4. A. I. R. 1921 P. C. 112:57 1.0.465 : 
I. L. R. 48 Cal. 1 : 47 I. C. 239 (P. G.). 

5. Jagernath Prasad v. Mst. Dhanpari, 
A. I. R. 1934 All. 969 at pp. 970-71 ; 
See also Bijlcshari Bakhsh Singh v. 
Gajadhar, A. I. R. 1941 Oudh 123 j 


Rashmani Dasi v. Surja Kanta Roy, 
I. L. R. 32 Cal. 832. ^ „ 

6. L.adu Narain Siagh v, Goberdhan Das, 
A. I. R. 1925 Pat. 470 at p. 471. 

7. A. I. R. 1938 All. 22. 

8. A. I. R. 1915 Mad. 1085. 

9 A. I. R. 193! All. 275. 

10. A. LR. 1917Ou(1h50. 

11. A. L R. 1955 All. 288 (F. B,), 
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In Mata Prasad v. Pam Charon Sahuf- a suSt for sale on a mortgage was 
brought against the ostensible purchaser of the mortgaged property. The 
latter pleaded that she was not the real purchaser but was merely a benamidar 
for her three s* 3 nr. The Court, however, declined to accept this plea and 
gave a decree against the defendant upon the record treating him as the real 
purchaser. Subsequently, the sons sued for possession of the same property 
and it vas therein held that the previous decision in the mortgage suit did 
not operate as fts judicata. The following observations of their Lordships of 
the Allahabad High Court at page 450 (of I. L. R. All.) : (at pp. 174, 175 of 
A. I. R.) are apposite : 


**It is argued on behalf of the appellants that, on the admitted state- 
ments of the plaintiffs* respondents in their plaint, their mother Musa- 
mmat Sheolagna was a benamidar for them, and if she was a henami- 
dat for the plaintifffi-respondcnts, aS decree passed against her in that 
capacity is binding upon the plaintiffs also, if the parties in the pre** 
sent litigation are the same who were parties in thelformer litigation 

and the questions in issue were the same ....We do not think that 

the rule of judicata is applicable to the circumstances of the pre- 
sent case. It appears to us that the rule has been made applicable in 
case of decrees in favour of or against a benamidar, where the real 
owner has allowed the dispute to be fought out between his benamidar 
and a third party and has abstained from coming forward. The 
principle upon which the rule has been applied to cases fought in 
the name of a benamidar is well expressed in Gopi Naik v, Bhugwai 
Perskad,^ where the learned Judges held that : 

‘the proper rule is that in the absence of any evidence to the 
contrary it is to be presumed that the benamidar has instituted the 
suit with the full authority of the beneficial owner, and if he does 
so, any decision come to in his presence would be as much binding 
upon the real owner as if the suit had been brought by the real 

owner himself.’ 


♦‘In other words, if the litigation is carried on with the full knowl- 
edge and authority of the real owner and the latter does not wish to 
come forward he is bound by the decree. In the present case Musam- 
mat Sheolagna protested that she was a benamidar and she did not 
want to carry on the litigation which the defendants first party 
brought against her, though not in her capacity as a benamidar, but 
wanted her sons to be brought on the record as defendants in the 
case She gave information of the real state of the transact! m of the 
10th of January, 1891, to the defendant first party who not only failed 
advantage of this information hut contradicted it. 

“It cannot, therefore, be said that the rule contended for by the 
learned Advocate for the appellants is applicable to the circumstances 
of the present case. Moreover, the decree against Musammat Sheo- 
lagna t^s not passed as benamidar for her sons but on an express 
finding that she was the real owner and not benamidar of her sons. 
The rule, therefore, that a decree against the benamidar binds the real 
^ owner docs not hold good in the present case. 

In Mohuni Das v. Nil Kamul Dewan^ a son against whom a suit ought 
to have been instituted, conducted on behalf of his mother a suit wrongly 


A»- ' A. R* ‘s*-* AH- 2- 
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brought against her, knowing all the time that be and not the should 

have betn sued, but there being nothing to show that it was bv reason of anv 
representative or conductor the son that the plaintiff was led to think t^t 
the mother was the right person to be sued. In the circumstances it was held 
that the decree in that suit was not binding on the son, and did not eston 
him, in the subsequent suit against him, from contesting the validity of that 
•decree. _ What has been propounded in this case was a principle similar »r> 
the one in Prasad v. Ram Charan Sahu,} referred to earlier. Their Lord- 
ships of the Calcutta High Court observed as follows s 

“Now the rule of law applicable to judgments and decrees inter 
partes is that they bind only parties and privies. The only exteLkm 

given to this rule by our courts, is that a decree against a benamidar 
binds also the beneficial owner. 


But the rule which makes a decree against a henamidar binding on 
the beneficial owner is based upon the ground that the henamidar acts 
in concert with the beneficial owner, or rather that the beneficial 

owner acts through the benamidar , and on the further vronlfd 

that It IS by the act and conduct of the beneficial owner that the 
tnidar is held out to the world as the rightful owner ; so tha, ,he b^nt 
ficial owner cannot fully complain, if a decree made in a suit 
the plaintiff was led to institute against the hsnamidar by reason 

acts and representations of the beneficial owner is sought to be 
as binding against him,” ^ 

Applying the principles laid down in these two cases to the fact, 
cases in Dt valhs Subbarayudu v. Puyvadi Chinna? there are clear indication, 
the protesting against his having been made a party to the suit and 

In these circumstances, if it was intended by the plaintiff that thn 
gage decree passed in that suit should bind the plaintiffs, it was clearlThis 
duty to implead them as partydefendants to the suit, in which case k won w 

t'hn pla>n«ffs to raise the appropriate defences and resisted 

takc^neews^rV sMds' either “ PreUrawary decree being passed^ 

take necessary steps cither to prefer an appeal or make or denosit nfm! 

werrinZesred.° ^ in which they 

Estoppel under this section and Sec* 22, C, P, C. and tiR i? »j 

doctrine of estoppel by deed and the doctrine of 

estoppel first. Under the English 1^ ^toppeHs oA\ree 

judgment, estoppel by deed and estoppel in iyais Esfonn**! K,» v 

embodied in the Indian law in the docteinrof " 

are not concerned with it here. )»<(soata. Their Lordships 

The doctrine of estoppel sm pais is embodied in Sec. H ) Evidence Ac, 
whereas the doctrine of estoppel by deed coupled with the doctrine o“ee^g 


1 . 

2 . 

3. 


^ TO * All. 

I /3, 

A- I. R. I960 A. P. 592. 

See also Gur Narayan v. Sheo Lai 
Singh, 46 Ind, App. 1 ; A. I, R, 


P. C. 140 and Prokash Chandra v. 
Mahinia Ranjan, A. I. R. 1947 Cal! 

Wl 5 * ** Devathi 

Subbarayudu y. Puwadi Chi ana 
A* I. R. I960 A. P. 592 at pp. 598-90* 


3&7 


€ 

(k 13— Syn. No* 18] RIGHtS OF PURCHASER OR LESSEE, ETC. 

the estoppel where the deed is a transfer for consideration is embodied in 
Sec. 43, Transfer of Property Act, with slight modifications. 

Though there is a considerable analogy between the doctrine of English 
law as to the conveyance by estoppel, and the doctrine of Roman-Dutch law 
which prevails in Ceylon, that doctrine is not identical with that of the Eng- 
lish law. The mode of reasoning by which it is reached is different, and the 
conclusions arc not necessarily the same. Xhii law admitted what was called 
the exGcptio m* vsndidaU at tradiiio* Under this exception the purchaser who 
had got possession from a vendor who at the time had no title could rely upon 
a title subsequently acquired by the vendor not only against the vendor but 
against anyone claiming under the vendor j and though delivery (tfXdHioj 
was part of the defence ; if the purchaser had acquired possession without 
force or fraud he could use the exception though he had never received actual 
delivery from the vendor. Also if he had once been in possession without 
force, or fraud, and had since lost possession he could recover it by the 
Pu^HciiM action, using the exception as a replication to any defence set up by 
the vendor or those claiming title under him. The principle does not 
rest upon estoppel by recital and is broader in its effect than the English 

rule. 

Under the Roman-Dutch law, the question is, what was the property 
purported to be conveyed; and on all principles of construction, the recitals 
can only be looked at for the purpose of assisting the courts to arrive at the 
determination of the actual effect of the conveyance. ^ The recitals as to how 
the tarnsferor got the title to the property arc not material if the transferor had 
no title at the time, under the Roman-Dutch law, his subsequent acquisition 

would make the transfer effective,^ 


18, Princlplo.— The principle underlying Sec, 43, Transfer of 
Property Act, 1883, is that “if a man sells an estate to which he has no 
title and after the conveyance acquires the title he will be compelled 
to convey it to the purchaser’ It is an extension of the rule of estoppel 
that the tranferor who induced the transferee to pay money for the transtcr 
on his own representation that he had title cannot be allowed to plead 
that he had no title on the date of the transfer but acquired it only subse- 
quently.® The rule does not apply unless there is a representation by the 
transferor which is believed by the transferee and the transferee relying on the 
truth of that representation has changed his position to his o //a detriment. 

In the case of Amrii Narayan Singh v. Gaya Singh,^thclt Lordships of the 
Tudicial Committee held that the right of a Hindu reversioner the lifetime 
of the widow was a mere spes suGCffssionis and was not capable of being trans- 
ferred. The learned Judge (Mukherjee, J.) was, however, of the opinion 
that it is passible for the reversioner to treat the alienation as operative 
the sPes ^Goessionis and by giving his consent to the transfer debar himself 
from claiming the property if the succession opened in his favour. 

Section 43 Transfer of Property Ace, however, partly produces the 
dootrinr^f wLt L commonly kSown in England as a grant feeding the 
estoppel shorn of some of its technicalities but it applies only to a case where 
« trauifer b tot consideration. A gift of »“ 

interest will not be protected under this section if the transferor acquires tale 




Perrwndo V. Ounatilaka, (1921) 2 A. G. 

Vtitdors and Parthassrs^ I4th 

0jvl V* Uoa«th ClhaO'ira, 


4. Ladu Narain Siaj^ti v. Gobardfaau Das, 
A.I.R. 1925 Pat. 470 at p. 471 i LL.R. 
4 Pat. 478. 

5. A. I, R. 1917 P. a. 95 i 45 lad . App, 
35 (P. 0). 
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to the property after the gift. Where a reversioner has joined in the execu- 
tion of a deed of a gift executed by a Hindu widow the fact that he purports 
to be one of the donors will not affect his interest under Sec. 43. The princi- 
ple laid down in Sec. 43, Transfer of Property Act, or its adaptation will not, 
therefore, debar a reversioner who has consented te a gift made by a Hindu 
widow from claiming the property if succession opens in his favour. The 
transfer can, therefore, be protected only on the ground laid down in Patch 
Singh V. Tkahur Rukmini Rawanji Maharaj^^ and followed by the High Courts 
of Bombay and Madras. 

The position, therefore, is that in a large part of the country the view 
has prevailed that a reversioner, who has consented to a transfer made by a 
Hindu widow, though he may not have himself received any consideration 
will not be allowed to claim the property on the death of the Hindu widow 
if the succession opens in his favour. In the referring order this position has 
been noticed by Kidwai, J., who has stated ; 

“It may be that the principle adopted by the various Full Benches 
is a further development of a widow’s power to alienate and, 
having now been accepted by four High Courts for a period of about 
23 years, should not be negatived but so far as Oudh,! at least, 
is concerned this principle was not accepted and it would not be 
given effect to the rule of stare decisis,**^ 

In Tan Soon Thye v. L.E, DuBernt^ in which his lordship the Chief 
Justice has held that in his opinion, 

“although printa jacie a sum payable *on demand* is repayable forth- 
with and the words ^on demand* are whether or not the parties 
intended that the words *on demand* should be treated as an integral 
and operative part of the agreement depends upon the true construc- 
tion of the agreement into which the parties entered**. 

In Secretary oj State v. Radhika Prasad^ where Schwabe, C. J,, held that 
the question to be considered is whether the words “on demand** are mere 
words, or whether looking at the whole document, it is really intended that 
the demand should be made before the liability to pay arises. 

This principle has been enunciated in a number of cases, both in India 
and in England, In this particular case there can be no doubt that the 
words “on demand** appearing on the promissory note must, in the language 
of Schwabe, C, J., be held to be mere words, it never having been the inten- 
tion of the parties that the loan should be payable immediately on demand.^ 

It is a well-known proposition of law that the mortgagor is estopped 
from pleading that he was not entitled to mortgage the property which he 
mortgaged. He is also estopped from defeating the claim of the mortgagee 
in any property which he had mortgaged and which he did not actually own 
at the time of the mortgage and bad subsequently come into his possession 
This is the principle which is enacted by Sec. 4i, Transfer of Property Act. 
The question has been discussed in Wiltsie on Mortgage Foreolosure,^ and 
the whole case law on tlie subject — English and American — has been discussed 
at length. It is stated as follows ; 


1. A. I. R. 1923 All. 387 : 1. L. R. 45 All. 
339 iF. B.). 

2* Ganga Bakhsh Singh v. Madbo Singh, 
A. 1. R. 1955 All. 283 at pp. 291-92. 

3. A. I. R. 1933 Rang. 188 t 1. L. R. 1 1 
Rang. 328, 

4. A. 1. R. 1923 Mad. 667 : 74 I. G. 785 : 


I. L. R. 46 Mad. 259. 

5. Miss J, J. Villa v. C. A, Pctlcy, A. L 
R. 1934 Rang. 31 at p. 53 j see also 
Rajapaksi v. Fernando, (1920) A. G. 
892 ; Fernando v. Gunatilaka, (1921) 
2 A. C, 357. 

6. 3rd Ed.| pp. 637, 691 and 692* 
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“A party who mortgages his property with covenants of title is 
estopped from pleading in defence to a foreclosure that at the time 
of the execution of the mortgage he had no title to, nor interest in, 
the mortgage premises, or any part thereof ; neither can he set up 
as a defence a defect in his title.** 

Their Lordships find the following observations which are based on the 
cases cited therein ; 

“Thus where a mortgagor in his mortgage warrants the title to lands 
which he really does not possess, and subsequently acquires title 
thereto, the title subsequently acquired inure to the benefit of 
the mortgagee, the same as if the entire title had been originally 
possessed by the mortgagor, and will stop such mortgagor, and all 
persons claiming under him, from subsequently asserting any title 
against the mortgagee and those claiming under him. The reason 
for this seems to be that the mortgagor will not be permitted to attack 
a title, the validity of which he has covenanted to maintain. 

^*The reason is that the estate thus affirmed to be in the party at the 
time of the conveyance must necessarily have influenced the grantee 
in making the purchase. And hence, the mortgagor and those in 
privity with him, in good faith and fair dealing should be for ever 
thereafter .precluded from gainsaying it/'^ 

In Ram Lai v. Shiama IM? it was argued for the respondent that Sec. 43, 
Transfer of Property Act, did not apply in terms, possibly it does not. The 
case of Mulraj v, Jnder Singh^ was cited on behalf of the responaent. But 
that case is oistinguishable. There, it was pointed out that to allow the 
particular party to rely on Sec. 43 and to take his stand on it would mean 
that he would be allowed to defeat the provisions of Sec. b, Transfer of Pro- 
perty Act* In this case the mortgagors were not transferring their future 
right to succeed, which would be a mere possibility. In this case they actually 
entered into an agreement with Azizuddin that Azizuddin would sell his 
rights to them and they would purchase it. By agreement Azizuddin was 
declared to be the owner of tnc property and Azizuddin had every right to 
sell the property. HM that on the principle of “feeding the estoppel’' the 
plaintiffs arc entitled to enforce their mortgage against tne groves. 

Bstoppel by deed is based on the principle that when a person has 
entered into a solenm engagement by a deed under his hand and seal as to 
certain facts, he shall not be permitted to deny any matter which he has 
ao asserted. It is a rule of evidence according to which certain evidence is 
taken to be of so high and conclusive nature as to admit ol no contradictory 

proof.^ 

This doctrine being merely a rule of evidence does not perfect the title 
of the transferee. The title is perfected under the doctrine oi feeding the 
Estoppel. The doctrine was explained by their Lordships of the invy Council 
id two cases. In Rajapah 4 Fernando,^ the Privy Council enunciated the 

iSttgli^h doctrine thus X 


I, L. R. 48 All 150. 

4. Hal«bury *3 Laws of England (Haih 
•ham Edition). Vol. 13, para. 513, p. 
456. 

5. A. I. R. 1920 P. 0.216. 


1. Abdul Abad v. Brij Naraia Rai, A.l.R. 
1935 All. 269 at pp. 270-73 : 1935 A.L.J. 
214 , 

All. 275 at p. 276 * 1931 
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“Where a grantor had purported to grant an interest in land which 
he did not at the time possess but subsequently obtained, the benefit 
of his subsequent acquisition goes automatically to the earlier grantee, 
that is it feeds the estoppel,’* 

In Tilakdhari Lai v. Khedan Lal^^ the doctrine was restated as follows : 

“If a man who has no title whatever to property grants it by a 
conveyance which in form would carry the legal estate, and he subse* 
qucntly acquires an interest suflBcicnt to satisfy the grant, the estate 
instantly passes. 


“In such a case there is nothing on which the second grant could 
operate in prejudice to the first.” 


19. Clause (b), — ^The principle of this clause may be traced to Bain v. 

Fothergill,^ wherein it was observed that “a vendor is 
Bain v. Fothcrgill. bound to do everything that he is able to do by force of his 

own interest, and also by force of the interest of others 
whom he can compel to concur in the conveyance” in order to attract the 
application of the clause it is not necessary to establish that the concurrence 
of a third party is necessary but also that such third party is under legal 
obligation to convey his concurrence on his being asked to do so by the 
vendor or the lessor. “Equity will not campel a vendor to procure the 
concurience of parties whose concurrence he has no right to acquire.”^ The 
clause sets up a sound proposition of law and makes it impossible for Indian 
courts to give decisions decreeing specific performance of a contract by the 
husband to get the assent of his wife to an alienation, the wife being not 
bound under the law to do so.^ But a vendor cannot be permitted to say 
that he did not mean to acquire an interest which is necessary to enable 
him to convey the property. If he can get it, he may and will be compelled 
to do so, and it is not available defence that he had not got it at the commence* 
ment of the action.® The plaintiff contracted with the defendant and his 
landlord that the plaintiff would give a plot of land to the landlord in 
exchange for that held by the defendant under the landlord; that the plaintiff 
was to be given actual possession of the plot held by the defendant and that 
the defendant was to get an equal plot from the landlord out of the lands 
got by him in exchange from the plaintiff, the defendant received the money 
Dut refused to vacate. It was held that on the defendant’s landlord giving 
him a plot out of the lands given by the plaintiff in exchange the defendant 
was bound to vacate and give possession to the plaintiff.® 


There was an agreement between the parties for the sale of certain 
lands including both stf and khudkashl with cultivating rights in the sit* 
But according to the law to which property was subject it was 
necessary to obtain the sanction of the Revenue Officer for transfer of the 
cultivating rights. It was held by their Lordships of the Privy Council that 
in such a case there was an implied covenant in the agreement that the 
contractor would do all things necessary to effect such transfer including an 
application to the Revenue Officer for sanction to the said transfer, and 
consequently the Court had jurisdiction to make a decree for specific per- 
formance directing the vendor to apply for sanction and convey the property 
on receipt thereof and that such a decree could be executed under 


1. A. I. R. 1921 P. O. 112 at p.118. 
2 L. R. 7 H. L. 158, 

3. Dart, Vol II, p. 1073. 

4^ Story’s Eqtdiy, 


5. Dart, Vol. 11, p. 1073. 

6. Kangli Debi v. Ichamoyi Debi» 35 I.G. 
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O, XXI, 32 (5), C, P. C** It rr>ay be remfiubered that 5n tbe Central Pro- 
vinces, frcin vbich the above-noted case went up to Privy Council, a Revenue 
Officer cculd not under law refuse sanction if certain conditions had been 
fulfilled and therefore he could be said'to be bound to give sanction within 
the meaning of this clause. 


Again, in Mrs, Chattdnse Widya Vaii*&^ case, the plaintiff entered 
into a contract for sale of a house belonging to the defendant and built on 
a leasehold plot granted by the Government. One of the terms in the 
agreement between the parties was that the vendor shall obtain the permls-' 
sion of the Chief Commissioner to the transaction of sale within 2 months 
of the agreement and if the said permission was not forthwith coming within 
that time, it was open to the purchaser to extend the date or treat the agree- 
ment as cancelled. The defendant made an application to the proper 
authorities for the recessary permission but withdrew it later on. The 
plaintiff then called upon the defendant to fulfil her part of the contract 
but when she failed to do so, a suit was instituted for specific performance 
of the contract or, in the alternative, for damages. It was argued before 
their Lordships of the Supreme Court that the contract was not enforceable 
being of a contingent nature and the contingency not having been fulfilled. 
Their Lordships repelled the argument in the following words : 











: V'- 


**Thc main ground of attack on this appeal is that the contract is 
not enforceable being of a contingent nature and the contingency 
not having been fulfilled. In our opinion there is no substance in 
this contention. So far as the parties to the contract arc concerned, 
they had agreed to bind themselves by the terms of the document 
executed between them. Under that document it was for the defen- 
dant-vendor to make the necessary application for the permission to 
the Chief Commissioner. She had as a matter of fact made such an 
application but for reasons of her own decided to withdraw the 
same. On the findings that the plaintiffs have always been ready 
and willing to perform their part of the contract and that it was the 
defendant who wilfully refused to perform her part of the contract, 
and that time was not of the essence of the contract, the Court has 
got to enforce the terms of the contract and ^to enjoin upon the 
defendant-appellant to make the necessary application to the Chief 
Commissioner. It will be for the Chief Commissioner to decide 
whether or not to grant the necessary sanction. 

“In this view of the matter, the High Court was entirely correct in 
decreeing the suit for specific performance of the contract. The 
High Court should have further directed the defendant to make the 
necessary application for permission to the Chief Commissioner, 
which was implied in the contract between the parties. As the 
defendant- vendor, without any sufficient reasons, withdrew the 
jipplication already made to the Chief Commissioner, the decree to 
jjg py^p^f^d by this Court will add the clause that the defendant, 
within one month from today, shall make the necessary application 
jhc Chief Commissioner or to such other competent^ authority as 
naay have been empowered to grant tbe necessary sanction to trans- 
fers like the one in question, and further that within one month of 
the receipt of that sanction she shall convey to the plaintiff the 
’ property in suit. In the event of the sanction hcing refused, the 



fieth. Moti Lai v. Srth Nanhe Lai, 
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plaintiffs shall be entitled to the damages as decreed by the High 
Court ** 

The principle laid down in the aforesaid decision of the Supreme Court 
was followed later on in Nathulal v, Phoolckund,^ 

Wheic the ccncurrcnce of the third party cannot be procured or is 
iiTipossible to be procured in law or fact, the specific petfoimance will not 
be decreed srd lie raje is criC for damages.® Where the defendant had 
contracted to sell the property as per the terms and conditions set out 
in the agreement and since that agreement is valid, the plaintiff 
has a right to enforce the performance thereof. 

In Abdul Saiat Baji Ibrahim v. Shah Manilal Talakchand^ the defendant 
was competent to pass any such agreement and bind himself personally by 
the terms or conditions set out therein for transferring the property. What 
obviously prevented him from passing any such transfer in pursuance 
of the agreement was due to the statutory restriction on him contem* 
plated in Sec. 38 of the Ordinance or Sec. 40 of the Administration of 
Evacuee Property Act. He W’as not competent to effect a valid title 
in the plaintiif during that period. The title to the property that 
way was rather an imperfect title in him. The restriction came to an end and 
the property has been restored to him under Sec. 16 fl) of the Administration 
of Evacuee Property Act. By that event, the title in him over the property 
became full and perfect which he can pass on to anyone by passing a regis- 
tered sale*deed or the like. During that period, on the other hand, it was 
not possible for the plaintiff* to enforce his right to obtain a valid transfer of 
the property. But his right to enforce it revived and that way arose as soon 
as it became a free property of the defendant liable to be transferred in 
accordance with law, and more so, as the plaintiff’s right had remained 
unaffected as stated in sub section (3) of Sec. 38 of the Ordinance or of 
Sec. 40 of the Act- It was attempted to be urged by Mr. Oza that Sec. 18 
requires or presupposes a valid agreement and that the fact about the title 
being defective was known to the plaintiff. In other words, according to 
him, the plaintiff knew that it was an evacuee property and that in spite of 
it he had chosen to obtain an agreement for sale from the defendant. 
The defendant was competent to pass any such agreement and bind himself 
and that it was valid. That right of the defendant to fulfil the contract, or of 
the plaintiff to enforce that contract had merely remained suspended till such 
time that the property came back to him. On bis gelling back the properly 
be was bound to make good the contract. This is not a case where some- 
thing which was invalid by reason of any disqualification prevailing or in- 
competence on bis part to transfer the property and the same being removed, 
be is called upon to fulfil the contract. Such a contract would be void ab 
initio by reason of transferor’s incapacity to contract or incompetence to 
contract. Therefore, under Sec. 18 (new Sec. 13) of the Specific Relief Act 
the plaintiff was entitled to compel the defendant to make goed the contract 
after the property in question came to be restored to him under Stc. 16 (1) 
(new Sec. 12) of the Act. 

It was then urged that the performance of the contract depended on the 
volition of third party, namely, the Deputy Custodian of Evacuee Property 
and that when such is the case, having regard to Sec. 21 (old) of the Specific 


1. A. I. R. 1970 S. G. 546 ; Balwant Siagh 73 ; Howell v. George, 1. L. R. 1 Mad. 

V. Rajaram, A. I. R. 1975 Raj. 73 at pp. 1 ; see also I. L. R. 33 Mad, 359. 

77-78 : 1974 R. L. W. 482, 3. A. I. R, 1970 Guj, U. 

2. Sadwell v. Webster, (1890) 29 L. J. Ch, 
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Mief Act, tl|C relief claimed by the plaintiff cannot be given by the Gourl 
Tnc emphasis was that it depended upon the volition of the Custodian and 
ll cannot be said that he shall necessarily act and issue a certificate as 
rc<iuired by the defendant^ In that respect, he invited a reference to the 
case of Shree Ambar ft atk Mills Corporation, Bombay v. D, B, Godboh? In that 
case the question that arose was as to whether there is an enforceable agree- 
ment of sale wherein it was provided that the price for which the properties 
were agreed to be conveyed to the plaintiff w^as indefinite and that it was to 
be determined by an expert appointed in this behalf by the Government of 
India, Ministry of Rehabilitation. It was then observed as under ; 

“The Government of India is not a party to this agreement and 
' is under no obligation to appoint any person to determine the market 
value of .the properties. The determination of the market value 
must, therefore, depend upon the volition of a person other than the 
parties to the agreement. The agreement also does not contain any 
indication whether the person designated in this behalf is to be 
accepted by the parties as an expert in ascertaining the market value. 
Again, the quantum of property to be conveyed to plaintiffs is 
indefinite,” 


In those circumstances, the specific performance of the contract was not 
g];anted. In Abdul Saiar Haji Ibrahim v, Shah Manllal Talakchand,^ however, 
there is no such question of compelling or requiring the Guftodian to issue 
the necessary certificate. All that the agreement provided was that the 
defendant should apply to the Custodian for obtaining a certificate. That 
obviously meant to move the Custodian for enabling him to execute the sale- 
deed in accordance with law. It did not, therefore, depend upon the 
volition of any party to the contract much less to that of the Custodian for, 
after all, the Custodian was to act according to the provisions of the Ordi- 
nance and he had to decide as to whether any such certificate should be 
issued or not, and pass orders on any such application given by the defendant 
for, that purpose. It did not depend upon the performance of any act so as 
tojsay that he may act or may not act according to his own personal wisli or 
volition. In fact. Sec. 21 (old) refers to the volition of the parties — obviously 
meaningithe parties to the agreement, and not of any party, such as a statu- 
tory authority with powers to- act according to the provisions governing 
the same. 


Section 22 (old) of the Specific Relief Act gives discretion to a court to 
pass a decree for specific performance of the contract and the Court is not 
bound to grant such relief merely because it is lawful to do so. At the same 
tim^;^ provided therein, the discretion of the Court is not arbitrary but sound 
reasonable, guided by judicial driuc^iplcs and capable of correction by 
a opnre<. of appeal. Turning to Gi. I, it is obvious that there has been no 
frapdror $ misrepresentation shown on the part of the plaintiff in obtaining 
the> agreement for sale. ^ It was the defendant who can be in the know of 
the pp^Operty declared as an evacuee property and an assurance was given by 
hinitQi the plaintiff that he would obtain thel xertificate from the Deputy 
Cup^dian pf Evacuee Property lo^ fulfil the contract. He took away the 
earu^t left ^be plaiatiiFrto hjs fate, fiesiden, there is no evidence 

that; tihj^property was worth more than the price agreed to be given by the 

.Ip fact it Was valued ml R^ 12,0J0 in the notification by which 
It ehme to be declared as evacuee propery. Br sides, it appears from the 

of Radial that the Custodian had chosen to auction this property 
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for sale and the lilghest bid was of Rs. 16,000 only in 1956. however, 

Luld rotbe giveltfffct »o as later on, the property came to be restored Jo 

ihe rlfferdant ^ Theie is no suggestion woatever made even in the evidence 
nf Ratilal that the property was worth more than Rs 20,000 or so at Ac d^te 
vhen the conirm reorplace. The price agreed to be paid by plainfff , under 
the apreeinent was therefore quite adequate and there is hardly anything to 

justify as to say that any unfair or undue advantage a‘ 
nlainiiff Nor would there arise any question of baidship to the defendant as 
Lither of the parties possibly visualized when the property would revert back 
to him or that the price would shoot up and he would stand to suffer in 19 . 

One has to consider the circumstances prevailing at the date of the agreement 
and not as to what happened subsequently. Such considerations cannot be 
mken into account. A future increase in the price of a property agreed to be 
sold cannot be a good ground for refusing enforcement of any contract for 
sale of Timmovlable property. In this connexion. Mr. Desal inivUed a refer- 
ence to the case of Muthuhumaraswami Goundan v. Kanga Eao, where it has 

been observed as follows : 


“The mere fact that the defendaot entered into a losing bargain or 
one where plaintiff will reap great gains is clearly not enough ground 

to deprive the plaintiff of the benefit of his contract. However wide 

the iurisdiction of the Court may be to grant succour to persons who 
have been victimized there is no power to grant relief to a pMSO® 
whose only complaint is that the bargain is foolish and improvident. 
If the Court were to strike down a bargain on the ground that it was 
not wise on the part of one of the contracting parties to have entered 
into it, it would be assuming an overriding power to interfere with 

the freedom of contract.” 


Thn.! the mere ground that the prices that have gone up in 1958 when he is 

Jeorired to exfeute the contract for sale, cannot jusdfy the Court to refuse 
Jh^relief sought for enforcement of the contract. In fact, i( turning to 
explanation fo Sec. 12 (old) of the Specific Relief Act. it clearly provide 
that “unless and until the contrary is proved, the Court shall presume that 
the breach of a contract to transfer immoveable property cannot be adequate- 
Kr r<>1i<>-vcd bv Compensation in money and that the breach of a contract to 
tranfer movable property can be thus relieved.” In other words, when a 
rontract is to transfer immoveable property, the Court has to presume that it 
rannot be rcHcved by compensation and there is hardly anything to show that 
the compensation can serve as an adequate relief in the circumstances of this 

case.^ 


Whether there was a specific condition in the agreement for obtaining 
the oermission or not, the result would be the same for the seller is bound 
m do^every thing in his power to effect a valid sUe. The provisions of the 
Tenancy Act do not specifically or otherwise make contracts of sale invalid. 
Pven where in Tenancy Laws, there is a condition that a valid alienation can 
hreffbeted’ only on the fulfilment of certain conditions relating to ceiling, 
it was held by a Bench of the Mysore High Court in Neminalh Appayyav. 
lamboorao ^ that the agreements were not invalid, but arc enforceable. That 
was a case where ihc pUiniiff sued for specific performance of an agreement 
of sale executed bv the defendant in his favour, under which he agreed to 
convey to the plaintiff certain lands. Section 3 1 of the Bjmhay Tenancy and 


1. IX.R. (196^) 2 Mad. 500. 

2 Abdul Satar Haji Ibrahim v. Shah 
ManilalT alakeband, A.l’ R.1970 Cuj. 


12 at pp. 22-25. 

3. A.I.R. 1966 Mys. 154. 
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,,Agncultural Lands^ Act (67 of 1948) prohibits a person from holding land in 
excess of the ceiling area. This section is subject to Sec. 35, which declares 
^at where the area of land in the possession of a person exceeds the ceiling 
area, in consetjuene of an acquisition made by any of the modes or processes 

, referred to by it, the excess acquisition would be an invalid acquisition. 

In was held, that the nullification of only the excess acquisition which 
is the limited aim of the section does not fit into the theory chat it prohibits 
an agreement of sale whose implementation might assist the purchaser to be 
m possession of land exceeding the ceiling area, that there is nothing cither 
in Sec. 34 or Sec. 35 expressly or impliedly prohibiting any such agreement 
of sale j that the agreement would fall within the third paragraph of Sec. 23 
of the Contract Act only when it was possible to say that such illegal acquisi- 
tion was the inevitable and necessary consequence of the performance of the 
agreement ; that if such is not the position and by reason of many things 
which are possible, the plaintiff who wishes to sue on the agreement can ask 
for delivery of possession of the property which had been agreed to be sold 
to him without such delivery of possession producing any illegal acquisition 
to which Sec. 35 refers, the performance of the agreement would not defeat the 
provisions of the iaw, and that such an agreement can therefore be enforced. 
By a parity of reasoning, in Syed JcUctl v. 'Targopal Rutn R 0 ddyt^ there was 
nothing in the contracts of sale of agricultural lands which contemplate per- 
formance of an unlawful act or that an unlawful or illegal act is a necessary 
consequence of the agreement. In Vita Pood Pfoduots Inoorporu^ed Ltd, v. XJhus 
S hipping Co. Ltd,,^ Lord Wright observed that “Each case has to be consi- 
der^ on its merits. Nor must it be forgotten that the rule by which contracts 
not expressly forbidden by statute or declared to be void are in proper cases 
nullified for disobedience to a statute is a rule of public policy only, and pub- 
lic policy understood in a wider sense may at times be better served by refus- 
ing to nullify a bargain save on serious and sufficient grounds.*' 


A mere agreement to sell simpliciier ^ not followed by possession, can 
be enforced by a suit for specific performance. A contract of sale followed 
by possession, under the general law, would, subject to the fulfilment of 
the requirements of Sec. 53-A of the Transfer of Property Act, have 
enabled a person in possession to use it as a shield to defend his 
possession. But having regard to the provisions of Sec. 47 read with 
Stfe. 98, no right to p ^ssession capable of being upheld under the special 
(^nketment can be conferred by means of a permanent alienation or other 
titkhsfer, unless the prior permission of the Tahsildar is obtained. For the 
purpose of Sec. 53- A, not only should there be a valid contract of sale, but 
the transferee should in part* performance of the contract take possession of the 
"^p^bi^erty or any part thereof or the transferee being already in possession, 
'^ohtiiiues in possession in part-performance of the contract and has done 
'^idme act in furtherance of the contract, and further that tbe transferee has 
"fjj^hffbfimed or is willing to perform his part of the contract. If any of these 
'^bdnditiohs are not fulfilled, the defence of Sec. 53* A will not be available. 
^ThiS iJ6ssession referred to here is lawful possession, not unauthorised or un- 
lawful or wrongful possession. It is not necessary t3 negative the defence of 
Sec. 53-A that the contract of sale should aho be void or illegal. Though 



the. contract is lawful Mnce possession without _ the prior sanction of the 
Tahsildar cannot be regarded as authorised under Sec. 98, the remedy of 
Sm tiot be available. HoWevet, if the vendee a suit for 

ipeevne ^rf dCmaneO op' the beisis of the agre^rntriic of. shle, a hd a , ^decree 

vendor applies for and 'obtains sanction from the T^rtnldar 

2. (4^9) Ale. 277. 
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in terms of the decree, a sale-deed will have to be executed by him, or if 
not by him by the Court, in which case the possession of the vendee would 
be legal . For these reasons, their Lordships were unable to agree with the 
decision of Munikanniah, J., in Vasud^o Reddy v. Venkatareddy^ that the de- 
fence of Sec. 53-A would be avilablc to a person who has entered into posses- 
sion under a contract of sale without a valid right to possession under a 
permanent alienation or other transfer effected without obtaining the sanc- 
tion of the Tahsildar. 

It follows, therefore, that if possession is wrongful or unauthorized, no 
suit for a permanent injunction for delivery of possession can be brought. 
But where in a suit for specific performance, the plaintiff who is in possession 
asks for an injunction restraining the defendant from applying to the 
Tahsildar under Sec. 98 of the Tenancy Act for summary eviction, an injunc- 
tion can be granted pending the suit, till such time as a decree is not ppsed, 
or if a decree is granting specific performance, till such time as permission 

under Sec, 47 is not refused.^ 

The undertaking of the defendant as vendor that hc shall take steps 
under ihc U. F. Zamindari Abolition and Laud Reforms Act to obtain 
bhutmdhari lights in liie nirdaH land agreed to be sold is by itself enforceable 
under the terms of the contract evidenced by the document. Section 13 (6), 
(old) of the Specific Relief Act can usefully be referred to in this connection 
which says that if tue concurrence of other persons is necessary for validat- 
ing the title, and they are bound to concur at the request of the vendor or 
lessor, the purchaser or lessee may compel him to procure such concurrence. 
The Court has the povver ana jurisdiction under Sec. 13 {b) (old) of the Speci- 
fic Relief Act to compel tue defendant to take steps and obtain bkumidkari 
rights in the oirdari land agreed to be sold.^ 


20. ApplicatSon of Cl. (c). — This clause is limited in its applica- 

tion to sales, and can be availed of where the vendor both 
Application of Gl, and can redeem the property sold.^ The clause was 

(C). intended to be limited to the case where the transaction 

between the parties is still incomplete by reason of the 
conveyance not having been m^ide or the purchase-money paid or both. 
For alter the transaction has been completed, if the .purchaser is charged with 
prior encumbrance, his remedy, if any, is to sue the vendor for breach of 
contract.^ 

21. Clause also applies to a vendor, where the vendor undertakes 
to discharge the encumbrance. — The clause applies not only to undisclosed 
encumbrances out aLo lo case:j where the vendor undertakes to discharge 
the encumbrance on the property, he in effect contracts to sell the property 
uncucumbereu and Uiai would attract the application of the clause.^ The 
Court gianuug specific rebel is entitled to direct the vendor to discharge the 


1. (1962) 2 Andh. W.R. 462 ; A.IiR' 1963 
A.P. 232. 

2. Syed lalal v. Targopal Ram Reddy, 
A. I. R. 1^70 A. F.!,19 at pp. 30, 32. 

3. Pi^unchi Lai v. Man Singh, A. 1. R. 
1971 All. 444 at p. 448 : 1971 A. W. R. 

•* (H.G.)338. 

4. Dr. Bannerji’a Tagore I^w Zdtiures, 


App, C. 56. I : . . , 

5, Collett, pp, 168-69. 

6. Kathamuthu Filial v. SubramaniAiQ, 
A. I. R. 1926 Mad. 569 at pp. 569-70 i 
92 I. C. 715 : 1926 M. W. N. 27, 
Deva Doss, J. ; see also Venkataranga 
V. Ramasami, 93 I. C. 670 t A* I. R* 
1926 xVIad. 173.. r 


fS. 15— S/Q. N'>. 21] RIGHTS OF PURCHASER OR LESSEE, ETC. 


39/ 


. t 1 


Indignity against 


\ L 




0 


encumbrance which he undertook to do before he is paid tlie consideration 

for sale.^ Where the vendor’s prcdecessor in title created 
a mortgage on the property agreed to be sold to tlie pur- 
chaser with a letter of indemnity against all claims of 
third parties and the mortgage is denied by the vendor as 
being, hotnuial and intended only to defraud creditors Kumaraswami, J., 

directed an inquiry into the truth and liability under the 
mortgage, in the presence of the mortgagee, in the pur- 
chaser's suit for specific performance itself, to enable the 
purchaser to be free from future risk and liability.^ Where 
purchaser discovers defects in the property before the conveyance he can 
mtber rescind the contract or successfully oppose a suit for spec ihc perform- 
ance,^ but if the defects are discovered after the conveyance he must make 
a case of fraud in order to set aside a sale.* 


’ Procedure when 
validity of mort- 
gage it denied. 


Where the vendee subsequent 


the purch&sc discovered that the vendors had no interest in the property* 




and thereupon he called upon the plaintiffs (the vendors) to make out a good 
title or to pay his deposits and the plaintiffs-vendors refused to do either and 
sued for the payment of the residue of the purchase-money, it was held that 
the defendant was not liable to pay the plaintiffs the balance of the purchase- 
money. Xhe purchaser was entitled to say that the condition ol sale implied 
that the vendors had ho me title, however defective it might be, and he had 
rc^ceived at auction no information which could be regarded as giving him a 

liotice to the contrary.” 

. In the absence of an express covenant that the vendors should them* 
selves clear off the encumbrances before executing the sale-deed, it cannot 
bo. enforced against any transferees from those vendors as part ot the contract 
wldch they have become liable to perform. Section 55, Gl. 1, sub-clause (g) 
of the Transfer of Property Act imposes a statutory liaDility upon aff vendors 
of immoveable property to discharge all encumbrances on the property 
existing at the time of sale except when the property is sold subject to 
encumbrances. Glausc 2 which provides for the benefit of contracts mentioned 
in that rule passing to every person to whom the interest is transterred, relates 
<only to the implied contracts mentioned in that particular rule, viz. t&at 
^the transferor has a subsisting transferable title and, if the vendor is in a posi- 
^ tion of trust to the buyer, that he has not encumbered the property, ihere 
''is no similar provision for the benefit of implied contracts in i. 1 passing 

to transferees.® 

^ ^ Here on the finding of fact that vendor undertook 
Ihicttmbrances, the purchaser was entitled to insist upon his discharging chem 
'bvffore a conveyance is effected through Court. He is entulcd to ask the 
Clouit to give a direction in the decree that the encumbrances should be dis- 
'ibelrged before the consideration from the sa‘e is paid to him. case in 

Eas^n Mortgage and Agency Company v. Md, FaUul Kartm' does not apply 
to the facts of this case. There it was held that ii was open to a vendee to 
;iiMta*8tiu for fipecific performance on the ground mat the iielects m the 
property were not disclosed by the vendors, but here the ^t defendant did 
midirtake to discharge the encumbrances on the property and the plamuff 

S£ ..Ji . J . 1 
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Clause (f) it un 
exception to the 
maxim cavtal 
tor* 


is entitled to enforece the the terms of that agreement. The argument that 
Sec 18 (c) applies only to disclose encumbrances and does not apply to cares 
wh^re the ve^Sor undertakes to dischrge the encumbrance “f 
?^,rrthe sale cannot be accepted. When the vendor undertakes to d‘schar^ 
encumbrances on the property, he contracts to sell the property encumbered 
andTheXe Cl. % aV- 1^:; a case like this.^ Where ^-endor^ - 
discharge the mortgage the purchaser is entitled /“L* ,, 

bargain, even though he was aware of the existence of the mortgage. 

22. Caveat emptor, — The principle of caveat emptor requires the vendee 

to be careful and see that he buys after satisfying himself 
about the title and being properly indemnified by cov^ 
nants in the deed of purchase.^ The present clause is 
an exception to the maxim caveat emptor and covers only 
the case of a contract of sale where the vendor pro^sses to 
sell unencumbered property. This profession may be nwde 

statement or by silence where there is a duty to speak. house 

of a house under a covenant of title was ejected from a portion 

under a decree which the vendor was aware of, but which he fraudulent y 

concealed from the purchaser, the latter would be entitled to 

but a neeligent purchaser who failed to observe the rules of caveat smjjtor 

cannot have the benefit of the clause.^ The maxim caveat emptor applies 

to a negligent purchaser in respect of encumbrances as well as 

defects and he is bound to make enquiry regarding them when he is affecre 

by notice of them.® But where the vendor is guilty ot fraud by 
concealing a fact, which was material for the purchaser to kno w and ignor- 
ance of which induced him to purchase, the fact that ° ® 

have ascertained that fact does not afford any defence and he, being a party 
defrauded, is cutiUed to rescind the contract.’ 

23 Mav compel.— This section allows the purchaser who has pur- 
chased an encumbered property which was represented 
expressly or by implication to be unencumbered 
by compelling the vendor to redeem the mortgage. Apart 
from the remedy under this section in the provinces to 
which the Transfer of Property Act applies if the pur^ 
chaser discovers that the property sold by the vendor as 

unencumbered is in reality subject to an encumbrance, the vendee 
it off himself under Sec. 5h, Transfer of Property Act, and ^“2^* 

from the pi ice remaining upaid.® But if the whole price has ^ ^ js*. 

paid, he can claim damages in a separate suit.^® Where the pure 
coders defect in the property before conveyance he can cither rescind the 


Remedy indepen- 
dent of ihis section 
provided by Sec. 
55, Transfer of Pro- 
perty Act. 
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® 9 »tracior oppose a suit for specific performance.* Bui if the 

purchaser discover material defects after the conveyance, he must make 
6,ip| a case of fraud in order to have the sale set aside.* Even in 
areas to which the Transfer of Property Act does not apply, the princi- 
ples underlying Sec. 55 of that Act have been held to apply on the cround 
of justice, equity and good conscience.® Section 55 f5) Transfer of 

Property Act, provides that the purchaser may pay off the encumbrance 
turns elf out of the unpaid purchase money, if any, in his hands. Where he 
has paid the whole consideration before discovery of the encumbrance, he 
may sue for damages.^ Where the property sold was subject to an outsta*nd- 
iPg lease, the purchaser was allowed to deduct from the purchase price the 
amount^ 'the premises were depreciated by reason of such lease.® If the 
debt for die payment of which money is left with the purchaser is scaled 
down the vendor will have the benefit of it.® 

24‘. Morigage decree, purchase of.— The purchaser of a mortgage 
decree free df encumbrance has a right to compel his vendor to pay off encum- 
brance upon the decree and make over the decree to him free of encum- 
branee.^ 

25, — Where the property sold is subject to a lease the pur- 

chaser may be allowed an abatement in view of the depreciation due to the 
lease.® 

In Hem Chaadfa Choudhary v. Ajodhya Bala Choudhary^ the stipulation 
in the lease in the case was that the time at which the option is to be exercised 
is not a fixed period. Nor the price which is to be paid for the property is 
specified. It Is is said that reasonable price should be paid. But there is no 
provision as to how the reasonable price will be determined if there is a 
dispute. In the case of Venhatackalam Pillai v. Sethuram Bao the 
stipulation was as follows: ’ 

it happens that you or your heirs have to sell the property to 
others, then you must sell it to the plaintiff or his heirs for the above 
price and also for such price as may be determined by arbitrators in 
respect of any building that may be constructed upon the 
'land.** 

In the. stipulation unc^cr consideration, it is said that the lessee will 
buy the land if he agrees to do so. Obviously he is not bound by this stipulation 
to buy the land even _ if it is offered to him. So, in brief, in the 
stipulation (1) no time-limit is fixed; (2) no price is specified ; and (31 it is 
cickjrly said that the lessee will buy it if he agrees to do so. In these cir- 
ciihi^tances; this stipulation cannot be a completed contract there being no 
co)mplct^d contract, the question of specfic performance of violation of a 
contract Cannot ar i se.* * 

- * i" , ^ -t I. , ; S r 
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26 Tf n Ste Sn praescntS.— In H. V. Rajan v. C.N. Gopal,^ the first tep- 
T<rcJ(nt fa\c cn leaie to the ref pendent 2 his cincroa theatre for five years 
crnneneirR frenrt March, 1942, ending with 28th February* 1947* 

Clause 14 of the lease deed provided ! 

“After the expiry of the period of five years fixed under this 
lease, the lessees shall have the option and liberty to renew or extend^ 
the lease for another period of five years but subject only to sucH 
terms and conditions as may be mutually agreed upon.** 

On 2rd May, 1946, refpendent 1 issued a notice intimating respondent 
2 that as the lease will expire at the end of February, 1947, he should “take 
such action as may be necessary to give effect to the same and delivcf 
possession”. 


Respondent 2 replied on I3th May, 1946, that he wished to exercise 
his option to renew the lease for a further period of five' years. On 2nd Sep- 
tember, 1946, resperdent 1 gave on lease to the appellant his cinema theatre 
by a registered lease. Ultimately on 3rd March, 1947, respondent 1 filed a 
suit for evicticn of respondent 2 for delivery of possession and for payment 
of arrears of interest together with costs, in^rest, mesne profits, etc. To 
ibis suit appellant was not a party. 


Respondent 2 and respondent I filed separate appeals in tbe^ High 
Court. When these appeals were pending respondent 1 executed a registered 
leare deed on 16tb August, 1950, in favour of respondent 2 purporting to 
be under a compromise. This lease deed was for 10 years in the mst 
instance with an option to extend it for five years, and thereafter for another 
five years, on a monthly rental of Rs. 1,800, 


On 21st August, 1950, after the lease was executed in favour of res- 
pondent 2, respondent 1 purported to cancel the lease in favour of the appel- 
lant and deposited Rs. 18,000 in the appellant’s bank account on the same 
date, which, however, was returned by the appellant to the first respondent 
by cheque on 4th September, 1950, On 14th November, 1950, the first res- 
pondent and the second respondent withdrew their appeals pursuant to a 
compromije petition filed in the Court. Appellant then filed the suit on 
27th November, 1950, for specific performance of the agreement of lease 
dated 2nd September, 1946, for possession for damages, for mesne profits and 
for interest and costs. 

It was held the lease . in favour of the appellant was a demise in 
•praesenii and f on that basis the appeallant would have been entitled to 
mesne profits because on the day when possession could have been given, 
the second respondent W'ith full notice of the lease in favour of the appel- 
lant and with ihe knowledge that frespondant 1 had not renewed it conti- 
nued in possession. 


27. Clause (d' — Failure of vendor’s or lessor’s suit oa ground ol 
imperfect title — Rights of vendee or lessee.— This clause is based on 
Turner v. Mariot^^ Midilelon v. Mayany^ and Thomas v, Buxton,^ If * 
c‘''ntract for sale or lease falls through by reason of the default or want of title 
of the vendor or lessor the opposite party is entitled to have his money back 
with interest and to a lien for the a mount on the subject-matter ‘of the coiitract. 


1. A. I. R. 1975 S. C. 261 at pp. 262* 
■ 263,265 :(1«r5>2S. G. J. I, 

2, L. R. 8 Eq. 7 H, 


' ' ’ - . i 

3. 2H.&M. 233. 

4. L. R.8Kq, 1?9, 

5. Kitben v, Ramchunders 3 W. R- 28. 
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the purchaser is at fault, he cannot recover the deposit or any part 
of it.» 

28. Distinction between Cl. (c) and Cl. (d). — Under Cl (<?) it is the 
puibhaser or lessss who is the plaintiff suing tj compel the vendor ur lessor 
to perfect the title w'hich was contracted. Under Gl, {d) it is the vendor or the 
lessor . who h the plaintiff suing to enforce specific perfornaance and failing 
b.y reason.of his imperfect uile, and then instead of suit being simply dis- 
missed with costs, the defendant is entitled to the special relief of a decree for 
the return of his deposit with interest and his costs togther with a lien for the 
sarnb'on the* property agreed to be sold or let.^ 

29. Deposit* — A deposit possesses a two*fold character. It Is a part- 

payment and is also in th^ nature of money staked.^ If the 

Nature of deposit, purchase is carried nut, it goes agaiosi the purchase- 

money but primarily it is a guarantee that the purchaser 
means business.^ A deposit is not a penalty but a payment in part of the 
purchase-money made as a guarantee for performance of the contract. It 
results from this that if the seller seeks t> recover d images beyond the 
amount of the deposit, he must give credit for the deposit which he has 
retained. Thus if it is provided by the terms of a contract that if tlie 
purchaser should fail to comply with the conditions, the deposit should he 
forfeited to the vendor and the vendor should be entitled to re-sell the 
property and recover from the purchaser the deficiency upon re-sale 
the deposit though forfeited is to be taken into account in estimating the 
Loss on a re-sale and it is to be deducted from the deficiency upon re sale so as 
to diminish the deficiency.^ 

30. Return and retention of deposit. — As stated above the e'e >osit 
Is paid as a guarantee for the performance of the contract and where the 
contract goes off by default of the purchaser the vendor is* entitled to retain 
the deposit.® Even where there is no clause in the contract as to the for- 
feiture of deposit, if the purchaser repudiates the contract he cannot have 
back the money as the contract has gone ofi thr,.ugh his default."^ A 
entered into a contract with B for the purchase of lands belonging to the 
latter for rupees forty one thousand. Out of it rupees four thousand was 
paid in advance, rupees twenty thousand was agreed to be paid by means 
of mortgage and the balance before three months when the conveyance 
was to be executed. The contract provided that the sum of rupees four 
thousand was to be forfeited if there was any delay on the part of the purciii- 
ser. In part-performance of this contract a sale of a portion of the lands was 
effected in favour of M after a month. Just before the date for payment 
B gave notice to A that if the sale was not completed on or before the 
agreed dates the contract would be avoideJ. A failed to perform me 
contract before the date. SubscqaeniJy B sold the land to third parties 


V. Radha, I. L R. 19 All. 489. 
iGollet S ^ also Haji Mobd. Mitba v. 
Musaji Essaji, L iR. 15 Bom, 657. 

R]. 53 14 * 

4^ iSoper V. Arnold, 14 A. G. 435. 

34* Opkondeni y.- Hcnly,* (1858) E, B, & 
Jv ? I E.‘ 48 ; Vellore Taluk Board v. 
Gopalasami, I. L. R. 801 i 26 

jt- ^ ^ 'V ' I * ? ^ 

0plliiis'.v,'8ffin*on, /(1883) 11 Q.-B. D. 
V (t)i#43 (lB85)iIf R* 1 Gbi App. 

,^rKR«»banl^ V. pfflbi and General 

- ( ■ t # II 


S, R. A.— 51 
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Mills, I. L. R. 33 All. 166; Bisban 
Ghand v. Radhekishan, 1. L. R* 19 
All 489 ; Balwanta v, Bira, I. L. R. 
23 Bom. 56; H V. Low & Go. Ltd. v. 
Raja Bahadur lyoti Prasad Singb Deo, 
A.I.R. 1931 P.C; 299 at p. 301 : 58 I. A. 
392 : 61 M.L.J. 699; 1931 A.L.J. Ill2: 
33 Bom. L.R. 1544 : 35 C.W. N. 1246 : 
135, I. C. 632 ; A. I. R. 1931 P.Q. 
89, foil, case of lease; but Jbpt liable 
|o forfeiture ;if it is not paid as earnest 
buttonly at part . of purohaae mpney. 
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and realized rupees one thousand and five hundred in excess of sum stipu* 
la ted by A, A brought a suit for speciBc performance of the contract or 
in the aliernative to recover rupees four thousand paid by him. It was 
held that A was neither entitled to a decree for specific performance nor 
to the return of the deposit.^ 

If the vendor sues for specific performance, but specific performance 
is refused on the ground that he could not give a title free from reasonable 
doubt, the purchaser is entitled to a return of his deposit.^ 

It has been held by their Lordships of the Pi ivy Council in Jantshsd 
Khodaran Irani v. Burjorji Dhanjtbhai,^ that the mere fact that time is speci* 
fied for the performance of a certain act, is not, by itself, su6Scient to prove 
that time is of the essence of a contract. The Court has to look at the 
substance and not merely at the letter of the contract and ascertain whether 
the parties really and in substance intended more than that the act should 
be performed within a reasonable tlme.^ 

Under Sec. ^>5 (6) (6), Transfer of Property Act, the purchaser is 
entitled to a charge on the property for the earnest money when be 
properly refuses to accept the delivery of the property. The question for 
c etermination in such a case is whether having regard to the terms of the 
contract and the circumstances of case, the purchaser is justified in refusing 
to accept the title for the property which the seller was able to give. If 
he was bound to accept it, he cannot claim to receive back that which under 
the terms uf the contract itself he agreed to forfeit.® Where a purchaser 
refuses to complete the contract alleging that the title is defective he is 
entitled to a refund of the deposit if he was justified in refusing the title 
but not if he was bound to accept the title. Thus where a vendor agrees 
to sell land ind the buildings thereon, but it turns out that the only Interest 
he has in the land is a revocable licence to occupy the land, and the pur- 
chaser refuses to complete, he is entitled to a return of the deposit.^ It 
does not necessarily follow from the dismissal of a suit for specific per- 
formance that an order for the refund of any part of the money should also 
be denied,^ Earnest money is a part of the purchase price where the 
transaction goei forward. It is forfeited when the transaction falls through 
by reason of the fault or failure of the vendee® but the contract cannot be 
rescinded and deposit cannot be forfeited by the vendor after bringing his 
suit for specific performance.® 

31. Contract containing clause as to disposal of deposit. -"Where 
a contract contains a clause as to what is to be done with the deposit if the 
ccntiact is not performed, the Court must be guided by the terms of the 


Bom. 827 at p. 853. 

6 . IHd, 

7. Raghunath v, Chandra Protapo, 17 
C. W. N. 100 : (I. L. R. 31 AU. 68; 

I. L. R. 21 Bom. 827; I. U R. 24 Cal. 

897 ; 27 Ch, D. 89 ref.). 

8. Kanwar Chtranji v. Hanwarup, 
A. I. R. 1926 P. C. 1 at p. 2 : 94 1. C. 
782: 50 M L.J. 629 : 24 A. Li J. 248: 
30C.W.N. 188: 23 L. W. 172: 1926 
M.WN, 145. 

9. Public Trustee v. Pearlbcrg, C. A. 
(1940) 2 K B. 1 at pp. 12, 22. 24 : 56 
T.L.R. 489 : 164 L. T. 114 s (1940)2 
All E R. 270 (contract for sale of 
freehold cotton mill), ptr Luxnioore, 
L.J., p. 22. 
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contract and the rights of the parlies are to be determined as in the case of 
any other contract.^ In the absence of any specific provision* the question 
whether the deposit is to be forfeited depends on the intent of the parties to 
be collected from the whole instrument.^ Even when there is no clause for 
the forfeiture of deposit in the contract, the plaintiff is not entitled to a 
refund of the deposit when there was repudiation of the contract on his 
part.^ But when there is no repudiation of the contract by the purchaser 
nor any conduct on his part amounting to repudiation, he is entitled to a 
return of the deposit, though specific performance is refused.* 

3i. ^here time la not of the essence, no forfeiture of deposit. — 
It must, however, be remembered that if time is not of essence of the 
contract and the purchaser offers to complete within a reasonable time from 
tbc date for the performance of the contract fixed in the contract the vendor 
is not entitled to treat the deposit as forfeited even though the contract 
provides for forfeiture for failure to complete the contract on the date fixed.^ 
It cannot be laid down as a general proposition that in all cases when th ^ 
Court refuses specific performance, the vendor is entitled to retain the deposit. 
In order to enable the vendor to do so there must be acts on the part of the 
purchaser which not only amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but which make his conduct amount 
to a repudiation on his part of the contract.^ 

It is noteworthy that every payment made by the purchaser to the 
vendor is not in the nature of a deposit, liable to be forfeited if the purchaser 
violates his contract.^ It is doubtful that the rule in Hows v. Smt'/AMs 
applicable to a case where the price was payable by instalment and all but 
the last instalment has been paid. In such a case the question might cl 1 
arise whether the rights of the parties must not be adjusted upon the footing 
of a restitution ad inisgrum.^ The test in each case is, “Did the parties 
mutually agree, expressly or by implication that the sum paid was to be 

treated, not merely as part- payment but as a guarantee* for the peiformance 

of the contract,’'^® The question is one of intention of the parties to be 
collected from the terms of the instrument. Is every instalment paid by the 
purchaser a deposit ? This is to be gathered from the terms of a contract 

taken as a whole.^^ 
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33, Separate 


Separate 
barred 
claim in 
ternativc 
be made 


suit not 
but a 
the al- 
should 
in the 


suit for specific 
performance. 


suit for return of deposit. — ^The dismissal of >a 

purchaser's suit for specific performance does not bar a 
separate suit U>r return of the deposit.^ It is, however, 
manifestly ju^tand proper ^bat the right to speciBc perform* 
ance of a contract, or in the alternative, to a return of the 
earnest money shou’d be determined in one and the same 
suit. If the plaintiff has not in his suit for specific 
performance tr ade a claim in the alternative for a return of 
the deposit, he should be allowed to amend the plaint 
though the amendment may be asked for at a late stage. ^ Some cases have 
gone so far as to hold that the Court can in refusing a decree for specific per- 
fv^rmance, grant a decree for the refund of deposit although the plaintiff has 
not asked lor any such alternative relief.^ A general prayer for *‘other suitable 
relief, which is usually added in all plaints would not answer the purpose," 
and it has been held by the Privy Council that a prayer for “such a further 
relieT as the nature of the case may require" in a suit by the purchaser for the 
specific pe. formance of the contract for the sale of land cannot be held to 
incluoe a claim for damages or a refund of the deposit money in the alterna* 
tivc, but means only such further relief as is ancillary to the main specific 
relief claimed.'* ' ' * 


34. Suit for damages — Deposit. — In a suit for damages by the veni^or 
the plaintifl is legally bound to give credit for the deposit with him and he 
cannot recover more than the difference between the l^ss incurred by him and 
the deposit money.® If in a case where the contract falls through the 
purchaser’s fault, the vendor chooses t > sell the property or allows it to be 
resold, he must do so within a reasonable time and he will not be permitted 
to add to the amount of damages by waiting till the market falls and subject- 
matter of the sale deteriorates ® 


Onus on lessee to 
establish imperfect 
title of lessor. 


35, Salami, suit for recovery of. — In a suit for recovery of 

salami by an intr nding lessee on the ground of intending 
lessor’s “want of title" the lest of the plaintiff’s right to 
ICC- ver the is whether actim for specific perform- 

ance at the instance of the intending lessee could have ,bee,n 
successfully resisted by the intending lessee on the ground that t^e, lessor's 
title was defective. The onus is on the intending lessee to establish .that the 
leas-c tendered by the intending lessor was on account of his imperiect title 
not such as he, the Ic'see, could he required to 3cce,Ji. If he fails to establish 
this ju'tification of his rejection of the lease, he forfeits his satamiP 
' ' ■ ' ! 1 ' 4 i ■ f 
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36. Interest on deposit . — Prima faoie a purchaser is entitled under 

the present clause to interest on the sum paid by him as 
Furebaser U en- advance, when the vendor’s title is imperfect and not free 
titled to Interest doubt and when there nothing in his conduct to 

under ui.ttf). di^cntUlc him to the same he naust be awarded interest. 

The observation in Emery v. Groeoch^ Mullings v. Trinder^, and Mogride v. 

go to show that when a vendor’s title depends n-t upon a question 
of law but upon proof of a disputed fact, that fact must be proved, and if the 
vendor docs not pros^c it. he cannot be held to h^ve made out a good title. 
To the same effect is the rule stated in Williams on Vendor and Purchaser. 
Under the heading “Questions of fact” the author concludes the discussion 

as follows : 

It appears that where there is a real ground of suspicion of some 
* matter which would cause a defect in the legal title to the property 

' sold, the Court may, unless the suspicion be remo^/ed by sufficient 

evidence, oronounce the title to be to ^ doubtful to be forced on the 
purchaser, or may at least do so if its acceptance would leave him 
exposed to the reasonable probability of adverse litigation. 

It is difficult to interpret Sec. 18 (d) in that absolute manner. Section 35, 
C. P, G,. which provides that the costs of an incident to all suits 
shall' be in the discretion of the Court is no doubt made subject to the 
provisions of any law for time being in force. But it seems unreason- 
able to hold that Sec. 18 (d). Specific Relief Act, lays down an absolute rule, 
indcDcndent of the conduct cf the purchasers as defendants in the 
course of the specific performance suit. The object of Sec. 35, G. P, G., 
is clearly to enable the Court to anard costs in the light of the conduct of 
ti^ parties in the suit. In the present case, the learned Subordinate Judge 
has found that on some points the contentions of the purchasers were not 
true and that they either had not the whole amount of money required to 
enable them to complete the contract or for some other reason they decided 

to resile from the contract.* 


37. Importance of time-factor in commercial contracts. — Law is 
"well settled that notwithstanding that a specific dale is mentioned for the 
completion of a contract, one has not to look at the letter, but at the substance 
of the agreement, in order to ascertain the real intention of the parties; that is. 
whether, in substance, the panics intended that the execution should take 
' dlace within a reasonable time. The dictum that the letter of the contract 
is to be disregarded and the substance should be looked into may be excluded 
by ^ny plainly expressed stipulation. The language of the stipulation must. 
hoiVYCver, show in unmistakable terms that the inteniion of the panics was to 
maitp tbcir'nghts dependent upon the observance of the time-limit. If the 
"?ahguhgc shows that the imposition of timelimit was mcicly of secondary 
^im^rtahcc,;ihe disregard of time-limit docs not amount to anything more 
-thaq disregarding noth ng striking at the very foundation of the contract. 
[In fa icon tract fpr sale of immoveable property, time-limits are ordinarily 
presumed to be subordinate to the main purpose of the agreement, in com- 
mercial contracts, however, time factor goes to the root of the matter and is 

the esse hce iof the contract* * t 


I, I.L.R. 6 Mad. 54 ; 22 R, R. 236. 

i] » Ed. 4<I9 39 L. Oh. ^33 1 

18 w. R. rise. - * 

3. (1692) 3 Cte. 382^i/6I Li Jl Chi ^534 ; 





67 L. T. 100 : 40 W. R, 663. 

4>« Bhottiprolu Seeihara'^amtna v. Rsml-* 
teddi Pafita Roddi^ A. L. R. 1940 Mad. 
739 at pp, 74^-43 ; ly 10 M. W. N. 14. 
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The rule is, however, subject to some we 11 'recognized exceptions. Those 
exceptions are : 

(tj When one party is guilty of undue delay in performing his part 
of the contract and the other party has given reasonable notice that 
the contract is to be completed within reasonable time ; 

(») when the character of the property is such that the Court would 
not exercise jurisdiction in allowing specific performance ; 

(m) when from other circumstances it would appear to the Court 
that decreeing specific performance is likely to result in injustice. 

In such cases, apart from any question of expressed intention the 
circumstances themselves exclude the exercise of jurisdiction for specific 
performance.^ 


38. Costs. — Clause (d) ought not to be interpreted as depriving the 

Court of any discretion in the matter of costs if the vendor’s 
suit for specific performance is dismissed on the ground of 
imperfect title. It would be unreasonable to hold that this 
clause lays down an absolute rule, independent of the con- 
duct of the purchaser as defendants in the course of the 
suit for specific performance. Section 35 of the Code of 
Civil Procedure clearly enables the Court to award costs in the light of the 
conduct of the parties to the suit.^ 


Clause (d) docs 
not in any way 
restrict the gene- 
ral power of 
Court to award 
costs. 


New 

Coatbagts which 0 abbot bb 

SPEOIFIOALLV BBVOBOBn 

Contracts not specific 
cally enforceable. — (1) The 

following contracts cannot be 
specifically enforced, namely : 

(«) a contract for the non- 
periormance of which compen- 
sation in money is an adequate 
relief ; 

(*) a contract which runs into 
such minute or numerous de- 
tails or which is so dependent 
on the personal qualifications or 
volition of the parties, or other- 
wise from its nature is such, 
that the Court cannot enforce 
specific performance of its mate- 
rial terms ; 

(c) a contract which is in its 
nature determinable ; 


1. Sachidanand Fatnalk o. Messrs. G. P. 
& Co., A, I. R. 1964 Orissa 269 at 

p. 272. 


Old 

(6) Confraois which cannot be 
specifically enforced 

21. Contracts not specifi- 
cally enforceable. — The fol- 

lowing contracts cannot be speci- 
fically enforced : 

(fl) a contract for the non- 
performance of which compen- 
sation in money is an adequate 
relief ; 

(^) a contract which runs into 
such minute or numerous de- 
tailsj or which is so dependent 
on the personal qualifications or 
volition of the parties, or other- 
wise from its nature is such that 
the Court cannot enforce speci- 
fic performance of its material 
terms ; 

(tf) a contract which is in its 
nature revocable ; 

2. B. See thar.! mamma o. Rftmireddi Patta 

Reddi, A. I. R. 1940 Mad. 739 at p. 

743 t 1940 M. W. N. 14. 
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(•i) a contract the performance 
of which involves the perfor- 
mance of a continuous duty 
which the Court cannot super- 
vise. 

(*2) Save as provided by the 
Arbitration Act, 1940 (10 of 
1940), no contract to refer 
present or future differences to 
arbitration shall be specifically 
enforced ; but if any person 
who has made such a contract 
(other than an arbitration 
agreement to which the provi- 
sions of the said Act apply) 
and has refused to perform it, 
sues in respect of any subject 
which he has contracted 'to 
refer, the existence of such con- 
tract shall bar the suit. 


Old 

(d) a contract the performance 
of which involves the perfor- 
mance of a continuous duty ex- 
tending over a longer period 
than three years from its date. 

And, save as provided by the 
Arbitration Act, 1940, no con- 
tract to refer present or future 
differences to arbitration shall 
be specifically enforced ; but if 
any person who has made such a 
contract other than an arbi- 
tration agreement to which the 
provisions of the said Act apply, 
and has refused to perform ^ it, 
sues in respect of any subject 
which he has contracted to refer, 
the existence of such contract 
shall bar the suit. 


(3) Notwithstanding anything 
contained in Gh (^ ) or Cb (^1" 
or CL (d) ot sub-sec tion (1), 
th e Court may enforce specific 
performance in the following 
cases t 

(a ) where the suit is for the 
enforce ment ot a contract , — 

(t) to execute a mortgage or 
furnish any ot her security for 
securing the repayme nt of any 
loan which the borrower is no^ 
willing to repay at once : 

Provided that where only a 
part of the loan has been 
advanced, the lender is willing 
to advance the remaining part 
of the loan in terms of the 


contract ; or 


New 


(li) to take up and pay for 
a ny ctebentures of a company ; 

{b) where the suit is for, — 

(t) the execution of a formal 
deed of partnership, the parties 
having commenced to carry 
on the business of the partner- 
ship ; or 

(») the purchaser of a share 
of a partner in a firm ; 

(f) where the suit is for the 
enforcement of a contract for 
the construction of any build- 
ing or the execution of any 
other work on land ; 

Provided that the following 
conditions are fulfilled, namely : 

(i) the building or other work 

is described in the contract in 
terms sufficiently precise to 

enable the Court to determine 
the exact nature ot the building 
or work ; 

(») the plaintiff has a substan- 
tial interest in the performance 
of the contract and the interest 
is of such a nature that compen- 
sat ion in money for non-perfor- 
mance of the contract is not an 
adequate relief^; and 

{Hi) the defendant has, in pur- 
suance of the contract, obtained 
possession of the whole or any 
part of the land on which the 
building is to be constru cted or 
other work is to be executed. 


CS.iH] CONTRACTS NOT SPECIFIC ALLY^ENFOHGE ABLE 
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Illustrations 

To clause (a) — A contracts to sell, and 
B contracts to buy, a lakh of rupees in 
the four per cent, loan of the Central 
Government j 

K c'^ntraots to sell, anl'Q contracts to 
buy, 40 chests of indigo at Rs. 1,000 
per chest ; 

in consideration of certain property 
having been transferred by \ to B, B 
contracts to open a credit in A*5 favour 
to the extent of Rs, 10,000 and to honour 
A’s drafts to that amount ; 

the above contracts cannot be specifically 
enforced, for in the first and second, 
both A and B and in the third A, would 
be reimbursed by compensation in 
money. 

To clause (b) — A contracts to render 
personal service to B ; 

A contracts to employ B on personal 
service ; 

A, an author, contracts with B, a pub^ 
Usher, to complete a literary work ; 

B cannot enforce sped fie performance 
of these contracts ; 

A contracts to buy B’s business at the 
amount of a valuation to be made by two 
valuers, one to he named by A and the 
other by B. A and B each name a 
valuer but before the valuation is made, 
A instructs his valuer not to proceed ; 

by a charter-party entered into in 
Calcutta between A , the owner of skip, 
and B, the charterer, it is agreed that 
the ship shall proceed to Rangoon, and 
there load a cargo of rice, and thence 
proceed to London, freight to be paid, 
one-third on arrival at Rangoon, and 
two-thirds on delivery of the cargo in 
London ; 

A lets land to fi, and B contracts to 
cultivate it in a particular manner for 
three years next after the date of the 
lease ; 

A and B contract that, in considera- 
tion of anrmai advances to be made by 
At B Ml for iHHe years next after the 



410 


SPECIFIC RELIEF ACT, 1963 [S. 14] 


S YN 

1. l^egislative cliangea.„411 

2. Reasons for the change.. «411 

3. Principle of the section. ..413 

4. Scope of the section.. .41 5 

5. ^'Adequate relief '*..,416 

6. Hire-purchase agreement... 41 7 

7. Suit for recovery of moDey...419 

o. Contract to re-convey property.. .419 

9. Specific performance of an agreement 

...419 

10. Specific performance of Chit Fund 


Old 

date of the oontraet, grow particular 
crops on the land in his possession and 
deliver them to A when cut and ready 
Jor delivery ; 

A contracts with B thatt in oorisidera’‘ 
Hon of Rs, IfiOO to be paid to him by B, 
he will paint a picture for B ; 

A contracts with B to execute certain 
works which the Court cannot 
superintend • 

A contracts to supply B with all the 
goods of a certain class which B may 
require ; 

A contracts with B to take from B a 
lease of a certain house for a specified 
term at a specified rentt ''’if the drawings 
room is handsomely decorated even if 
it is held to have so much cet tainty that 
compensation can be recovered for its 
breach. 

To clause (d) — A and B contract to be- 
come partners in a certain business, the 
contract not specifying the dw^ation of 
the proposed partnership. This con- 
tract cannot be specifically performed, 
for, if it were so performed either A or 
B might at once dissolve the partner- 
ship. 

To clause (g) — A contracts to let for 
twenty-one years to B the right to use 
such part of a cet tain railway made by 
A as was upon B*s land, and th^t B 
should have a right of running carriages 
over the whole line on certain terms 
and might require A to supply the 
necessary engine-power^ and that A 
should, during the term, keep the whole 
railway in good repair. Specific per- 
formance of this contract must be 
refused to B. 

PSIS 

Contract... 427 

1 1 . Sub-cl ause (6). . .428 

12. Servants of Crown.. .431 

13. Contract of employment wrongly repu- 
diated.. .434 , 

14. Suit for declaration that the dismissal 
order in breach of statutory conditions 
of service is invalid and nullity— 
Maintai nability. . .436 

15. No decree will be passed which it im- 
possible of performance.. .436 
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16. No decree will be passed, if it involves 
excessive difficulty to execute... 437 

17. Effect of the decree— Impossible of 
per form ance, „ 438 

18t Contract depending^ upon personal 
qualifications of volition. ..440 

19. Servants of the local bodies.,,442 

20. Contract running into minute or nu> 
merous details... 444 

21. Otherwise from its nature, etc... 444 

22. Contingent contracts.. .444 

23. Wagering contracts.. .445 

24. Principle of the clause... 445 

25. Determinable deed. ..446 

26. Agreement to abide by the statement 
of referee, whether enforceable 
specifical ly. . . 446 

27. Section 14 (cl)... 448 

28. Sub-section (2) of the section.. .449 

29. History of the law... 449 

30. Scope of the sub'Section...450 

31. Doctrine of mutuality— What it is..,451 

32. Ames’ attack on the supposed rule.. .452 

33. Completeness of relief... 454 

34. Exception to the rule of complete 
relief... 455 

35« Marriage or bethrotha] contracts.. .456 


36. Volition of third party... 456 

37. Contracts to build and effect repairs.. 456 

38. Enforceability of a bilateral contract— 
No question of enforceability arises 
in a unilateral contract... 45 7 

39. Termination of service without com- 
plying the principles of natural justice 
—Court is to look about the validity 
of such termination order.. .458 

40. When performance of a contract be- 
comes impossible due to operation of 
law, no question of granting decree 
for specific performance,, .459 

41. Termination of service — Injunction 
for declaring invalidity of such action 
taken by a statutory body... 459 

42. A minor cannot be compelled to per- 
form the contract..«459 

43. Distinction between breach of a con- 
tractual obligation and breach of a 

statutory obligation; contract between 
master and servant ; when relief under 
the Act is available.,,459 

44. Enforcement of contract to build on 
land.. .461 

45. Other illustrative cases... 461 


1. Legislative changes. — ^This section corresponds to the old Sec. 1 
of the repealed Specific Relief Act, 187/. Sub^clauies (a) and {b) of old 
Sec. 21 of the repealed Act have been reproduced verbatim in the new Cls. (tf) 
and (6) of sub section (1) of Sec. 14 of the present Act. Sub-clauses (/) 
and (A) of the^old Sec. 21 have been deleted and sub-clause (<?) has been 
rc'cnactcd in the new Sec. 11 (2) of the present Act. The present Gl. (c) of 
sub- section (1) of the new Sec. 14 reproduces the language of the old Sec. 21 
(d) with this change that in the place of the word **revocable’^ in the new 
sub-clause (<?}, the word determinable"' has been substituted. Sub-clause 
(d) of the new Sec. 14 (1) reproduces the language of sub- clause (g) of the 
old Sec. 21, with this modification that in the place of the words **extead- 
ing over a longer period than three years from its date**, the words *'which 
the Court cannot supervise** have been substituted. Sub-section (2) of the 
new Sec. 14 reproduces the language of the last clause of the old Sec. 21 
with this change that the word **and** has been added in the beginning 
of the present sub -section (2) of Sec. 14. Sub-section (3) along with the 
proviso to it has been newly inserted in the section. Illustrations to the (old) 
Sec. 21 have been considered unnecessary and therefore have been deleted. 


2. Reasons for the change. — This Sec. 14 has been enacted in its 
present shape and form in pursuance of the acceptance of the recom- 
mendations of the Law Commission of India as contained in their Report 
on the Specific Relief Act, 1877. They write about the (old) Sec* 21 of 
the Act : 

“Some of the clauses of old Sec* 21 require in our view ampli- 
fication. 


Clause (a) — Thus while as a general rule, contracts to lend 
or mortgage are not specifically enforced, as they come under Gl. (s) 
(of old Sec. 21) there are certain exceptional cases where specific 
performance has been granted by the courts upon the assumption 
^ that damages would not afford adequate relief in such cases, and 
' these exceptions should be mentioned in the section itself, to make 
it comprehensive. 
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“These exceptional cases are as follows : 

(1) Where a loan has been advanced either in whole or in part 
by the lender on a contract to execute a mortgage but the borrower 
refuses to execute the mortgage, specific performance of the contract 
can be obtained if the borrower is not willing to repay the lean at 
oncc.^ Where a part the 1 >an only has been advanced, the lender 
must be ready and willing to advance the remaining sum according 
to the agreement. 

(2) Another such case is the special performance of a contract to 
subscribe for debentures of a company. Though Sec. 122 of the 
Companies Act, I95t>, provides for the specific performance of such 
a contract wc think it would be expedient, for the sake of com* 
prehensiveness, to make a provision in this section. 

“No change is necessary in Gl. (ft) of (old) Sec. 21. 

“Pollock and Mulla^ point out that Gl. (c) of (old) Sec. 21 
appears to be redundant inasmuch as under Sec, ^9 of the Contract 
Act a contract ‘which is not certain, or capable of being made 
certain*, is void. We agree with ibis view and recommend that 
Gl. (<?) of (old) Sec. 21 be omitted. 

^'Clause (d). — As the illustration to Gl. {d) of (old) Sec. 21 says, an 
agreement for partnership is not generally specifically enforced.^ 
But there are some exceptional cases where such agree nents have 
been enforced. Thus where the parties have actually entered on 
the partneiship by ha ving commenced the business to be carried on 
in partnership, a suit lies for obtaining execution of a formal deed 
of partnership.'* A contract for the purchase of the share of a 
partner has also been specifically enforced.® 

“We therefore propose to provide for such cases. We also suggest 
that the word ‘revocable* in Gl. {d) be substituted by the word 
‘determinable’ for a*? Pollock and Mulla® observe, the expression 
‘revocable contract' is inaccurate. 

(a).' — We have transferred Gl. (a) to a separate section 
relating to trusts, which we have suggested.^ 

“In view of the (new) Sec. 8 proposed by us under Gl. [f) of 
(old) Sec. 21 it appears to us to be unnecessary and should be omitted. 

fg). — In GL {g) of (old) Sec. 21 the limit of three years 
which is a departure from the English rule is artificial and arbitrary. 
We have no hesitation in recommending the omission of the time* 
limit and substitution of the proper rule, viz., that the Court will 
not decree specific performance if the contract involves the per- 
formance of such a continuous duty that the Court is not able to 
supervise it. 


1. Jewan Lai Daga Nilmani Ghaudhuri, 
A. I. R. 1928 P, G. 80 ; Fry, Spea^c 
Perforrmnee^ 6th Ed., p, 24 : 49 Am. 
Juris., Sec. 83, p. 101. 

2. Spmjic Relief Act, 8th Ed., p, 790. 

3. Lindley on Partnership, 11th Ed., p. 
582; Halsbury, 2Dd Ed., VoL 31, para. 


486. 

4. Byrne Reid, (1902) 2 Ch. 735; 
Vindachala s. Ramaswami, (1863) 1 

M.H. G.R. 341. 

5. Dodson 0 . Downey, (1901)2 Ch. 620. 

6. SpeHfe Rdie/Aet, 8th Ed., p. 790. 

7. Set Sec. 12, App. I. 
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*‘A contract to build or repair would come wUhin Cl. of (old) 
Sec, 21 and would not, generally be specifically enforced. ^ But such 
a contract is enforced in Engl^nd^ and in America^ in certain cxi ep- 
tional circumstances. Such a contract would be specifically enforced 
if the building or work is defined by the contract wit!i sufficient 
particularity so as to enable the Court to determine the exact nature 
of the work, or that the plaintiff has a substantial interest, in the 
performance of the contract, so that compensation for its breach 
would not be an adequate relief and that the defendant has under 
the contract obtained possession of the land on which the work is 
to be carried out. 

“In our view provision should be made in the clause for such a 
case. 

Clause (ft). — We recommend the omission of Cl. (h) of (old) Sec. 
2L in view of the new provision recommended by us in Sec. 18 (of the 
Bill).”* 

In the Notes on C lauses it has been stated in this section t “This is 
Sec. 21 of the existing Act with the following amendments : 

(<) In sub'Clause (1),G1. (c) of (old) Sec. 21 has been omitted as 
unnecessary in view of Sec. 29 of the Indian Contract Act, 1872; 

(ii) clause (f) of (old) Sec. 21 has been omitted in view of GI. 8 of 
the Bill ; 

(m) in item (d) the word ‘determinable’ has been substituted for 
the word ‘recoverable* as the expression ‘revocable contract* is not 
accurate ; 

(iv) clause (e) of (old) Sec. 21 has been incorporated in CJ. (12) of 
the Bill ; 

(v) in item (d). Cl. (g) of (old) Sec. 21 the limit of three years, 
which is artificial and arbitrary, has been omitted, and the proper 
rule applicable in such cases substituted ; 

(wi) sub'clause (3) (of present section) is new and incorporates the 
exceptional cases in which specific performance is granted, notwith- 
standing the provisions of sub-clause (1).* ® 


3, Principle of the section. — This section deals with those contracts 
which arc not specifically enforceable by the courts of law and the test laid 
down in the matter of determining the enforceability or non-enforceability 
of the contracts is (1) whether f^r the breach of contracts, adequate relief in 
the form of pecuniary compensation could be suitably awarded ; (2) whether 
the performance of the contract depends upon the personal qualifications, 
technical knowledge or skill or volition or capacities of the parties or whether 
the contract runs into so many minute details that it becomes impossible for 


1. Ramcbandra v, Ramchandra, I. L. R. 
22 Bom. 46. 

’ 2. Halftmry; 2nd Edj Vol. 3l» para, 365, 
p. 333 ; Fry» 6th Ed. p. 48 ; Dart, 
. vendar and Purchasift Vol. II» p. 

879 ; V. Wolverhampton Corporation 
V'rBinmonB, (1901) 1 G.B. 515 
Si Pomeroy, SpeHfie Ptrformante, 3rd 


Ed; Sec, 23 ; Story, Equity Jurisprudence 
1920, p, 308. 

4. Law Commission of India, Ninth. 
Report (Specific Relief Act, 1877) at 

pp. 20-22. 

5. Notes on Clauses on Cl. 13 at pp. 4 
and 5. 
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the courts to enforce the specific performance of such contract ; (3) whether 
the contract is such that is in its nature determinable and (4) whether the 
contract requires continuous performance of duty which it is impossioie o 
the Court to supervise. The principle behind this section is that the contract 
should be capable of being specifically enforced and the test whether the 
contract is such as could be enforced specifically has been m 

Secs. 10, ll and 13 of the Specific Relief Act, 1963, while m this Sec. 14 (1, 
CIs. (a) to (d), it has been laid down that such contricts detailed therein shall 
not be specifically enforced. This section specifies those contracts which from 
their very nature cannot be specifically enforced or which it is impossible to 

compel specific performance. 

Sub section (2) of this section provides about the enforceability or non- 
enforceability of ihe agreements to refer present or future difFerence, between 
the parties to arbitration. It says that leaving aside those cases covered y 
Arbitration Act, 1940, (Act 10 of 1 MO), no contract to refer present or future 
disputes between the parties to arbitration shall be specifically entorceanic. 
In the cases of arbitration agreements the provisions of the Arbitration Act, 
1940, shall apply. It further says that where the pmies have entcrea into an 
agreement to refer their present or future disputes or difference to arbitration 
the agreement though not specifically enforceable may yet operate at a bar to 
any suit by any such party who himself has refused to perform his part o t c 
agreement and still sues in respect of any of the subject-matter wtneb 

he has contracted in tne agreement. Such a suit would be barred and wou 

not be maintainable. 


Sub section (i) of this section operates as a rider to the effectiveness of 
the operation of Cl. (a), or (c), or (d) of sub-section (l) of this H ' 

rates as a proviso to sub-section (1) and says that irrespective of tn p ^ 
of Cl. (a) or (c) or (d) of sub-section (1) of this section, the Court may 
able cases enforce specific performance of contract where the contract relates 
to the execution of a mortgage or furnish any other security for 
repayment of any loan where the borrower is not willing to pay i 

once. 

But this specific performance can be ordered only when the l^der who 

has advanced a part of the money or loan is fcimself ready and “8 P » 
the reirainder of the contractual sum in accordance with t c cr 

contract. 

The Court may in a suit for a specific performance of a ®®“**“* snecific 
and pay for any debenture of a company and enfor P 

performance. 

The Court may also enforce specific performance of a 
the suit is for the execution of a formal deed of partnership an . 
parties have already commenced their business in i-q enforce 

suit is for the purchase of a partner in a share of a firm. of a 

specific performance of a contract where the suit is for the land. But 

contract of any building or the execution of &uy o^cr ^ per- 

thcre are important conditions which should building or other 

formance can be ordered and they are as loUows . (i) _ . g|ould be 

work of the nature referred to in sub- section (3) of go as to 

precisely described in the contract in cle^r and un^cqu olaintiff 

enable tL Court to determine the exact nature of the work ; (u) the l>laiQUtl 

has a substantial interest in the performance ®uld not afford 

of such a nature that compensation m terms of ^faoa y 
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adequate relief to him ; (iii) the defendant hasi in pursuance of the contract 
obtained possession over the whole or the part of the land over which the 
building is to be constructed or the work is to be executed. 

4. Scope of the section. —Section 14 of the Specihe Relief Act, 1963, 
sets out certain contracts which cannot be specihcally enforced and a contract 
which may be enforced at a time to be selected by one of the parties thereto 
and not at the instance of the other is not ‘enumerated as one, which is incap- 
able of specific performance. Thus in a case where the defendant had 
solemnly agreed to recovery of property on payment of settled money which 
was one of the consideration for the sale of the property, it was held that 
there was no equitable ground on which the defendant could evade this 
obligation under the agreement and that the agreement in question could not 
be held to be void oq the ground of the absence of mutuality and was there- 
fore specifically enforceable.^ 

Section 21 (old) of the Specific Relief Act, 1877, which corresponds to 
Sec. 14, Specific Relief Act, 1963, speaks of a contract which cannot be 
specifically enforced, and of them is one of such a nature th^t the Court 
cannot enforce specific performance of its material terms. The section 
itself gives an illustration to this type of contract, namely* "A contracting 
with B to execute certain works which the Court cannot superintend.” 
This limitation in reluion to the Court’s power to direct specific perfor- 
mance appears to be in conformity with the prevailing English view in 1877 
as seen from Ryan v Mutual Tontine Westminister Chambers Assooiation,^ By 
Carpenters Kstate Ltd, v, Davies,^ the English courts on the Chancery side 
would appear to have modified its view and recognized exception to the 
normal rule that a court will not enforce specific performance of a contract 
to build. One of the reasons behind the policy of the rule is what is to be 
found in the Illustration for Sec. 21 (6). In the second case of the Chancery 
Court in 1940, specific performance was granted to carry out certain works. 
That, of course, was a peculiar case on facts. A vendor had sold certain 
land to purchastrs for building development retaining other land adjoining 
it. As part of the terms ol the sale, the vendor covenanted Co make certain 
roads and lay certain miins, sewers and drains on the land retained. The 
covenant having been oroken, the purchaser brought an action for specific 
performance. While granting specific performance the Court gave its rea- 
sons. 

‘•that in the present case there should be an order for specific 
performance as that constituted the only adequate remedy and the 
work to be done was sufficiently clearly defined.” 

The Court would appear to have been weig hed by the fact that the 
defendant was actually in possession of the land of which the works had 
to be carried out. The counterpart in India of Sec. 21 in the old Act 
is Sec. 14 in the Specific Relief Act, 1963, and it is clear from its provision 
that they have been modelled more or less on the views of the Chancery 
in CarpenteTS Estate *ZJdm v. Davies,* and analogous cases. Sub-section (3) 
of Sec, 1 4 provides by sub- clause (c) that specific performance of contract 
for construction of any building or execution of any other work on land 
can be enforced subiect to certain conditions mentioned in the proviso to 
it, namely (1) the building or other work is described in the contract in 
terms sufficiently precise to enable the Court to determine the exact nature 


1. R. R. Ghadge v. L. S. Ghadge, A, I.R. 3. (1940) L Gh. 160. 

Bom. KiS at p. 107. 4. IHd. 

2. (1898) 1 Oh. il6. 
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of the building or work; (2) the plaintiff has a substantial interest in the 
performance of the contract and the interest is of such a nature that com* 
pensation in money for non performance of the contract is not an adec|uate 
relief ; and (3) the defendant has in pursuance of the contract, obtained 
possession of the whole or any part of the land relying on the ptovistons 
in the old Act and on which the building is to be contracted or other 
work is to be executed. Mr. Raja Aiyer relying on the provisions in old 
Act and Kaskmath v. Agra Municipalty^^ has pressed that quite apart from 
the validity of the suit agr<.ement, no specific performance of an agreement 
to construct a building could be granted not only because that Court cannot 
conveniently supervise the execution > but also the agreement itself does not 
contain specific details relating to the proposed c :)DStructioD. 

In view of the completion of the building the argument, becomes 
academic for the Court’s power is a matter of procedure and it can take 
note of subsequent events pending the appeal and give relief in the light 
of them. Further, if the building had been alnaost completed even before 
the suit was instituted, the argument for the defendants on this part of 
their cases loses its force. In any case, under the provisious of the new 
Act, the Court’s power is widcr.^ 

S. ‘^Adequate relief** — The words “adequate relief** are not cap- 
able of precise definition. They have not been defined in the act in any 
other lav/. Therefore the commonsense view of the words must be resorted 
to and accepted The wo.'d^ '^adequate relief*’ generally speaking connote 
“leliei which is considered sufficient*’. But the question is “by whom”? 
“by the plantiff”, ? or “by the defendant” ? “or by the Court** ? Normally, 
the relief that is c >nsi iered sufficient by one party to a dispute not consi- 
dered so by the other party and in such controversies in courts, it is the latter 
who arc called upon to determine the adequacy or inadequacy of the relief 
claimed, contested and given* This question came up for consideration 
before Walsh, Ag. G. J; Brij Ballabk Das w. Mahabir Prasad^ and the learned 
Judge who delivered the judgment of the Division Bench said : “They asked 
for specific performance, and it was only in the final alternative that they 
claimed a sum to recoup their loss as estimated by them as damages if their 
claim for speci'ic performance was not allowed. But the plaintiffs were 
claiming what they were prima jacie entitled to, namely, a lease of a parti- 
cular shop, and there may be many reasons why they desire and are willing 
to pay for a paiticular shop, and why they are unable to do more than 
give a rough statement of the loss which they will suffer if they do not get 
it, preferring the shop to any form of pecuniary compensation. If the 
matter or rather the meaning of the word ‘adequate* is to be judged from 
thicr point •*£ view, then it is clear that they do not consider it adequate, 
otherwise they would ask for the money and not for specific performance. 
The foregoing reasoning seems to show that the word ‘adequate* in Sec, 
21 (old) (of the Specific Relief Act) must be adequate in the mind of the 
Court, for some reason found a^ a fact and stated by the court for holding 
it to be adequate, inspite of the opinion of the plaintiffs that it is inade- 
quate. The illustration in Sec. l2 (old) is a useful guide to what is meant. 
If one looks first at the illustration to Sec. 21 (old), sub-section (a), which 
the learned Judge was construing, one will see that it deals with moveable 
property and with contracts of a commercial nature. But turning back to 
the expianatijn to Sec- 12 (old), it is clear that the Legislature did not 
intend that persons who entered into contracts to transfer or lease 


1 AIR 1Q3Q All 375 370.71 

2. K. M* iaina Bcevi v.*M. K. Govinda- 3. A. I. R. 1924 All. 529 at p. 529. 
swami. A. 1. R. 1967 Mad. 369 at pp. 
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immoveable property, should be allowed to escape from them to suit their 
own convenieDce by alleging that the person in whose favour the contract was 
made, could be compensated in money, because that explanation requires 
the Court to presume that such compensation cannot be adequate unless and 
until the contrary is proved,’* 


As regards the adequacy of compensation in a suit for specific perfor- 
mance of a contract relating to immoveable property the presumption is that 
damage to immoveable property cannot be adequately determined in terms 
of money unless the defendant on his part who wants to avoid the specific 
performance of a contract in respect to immoveable property shows that 
adequate relief could be granted in terms of money and in such an event the 
burden lies on him to prove the adequacy of relief in terms of money. 
Discussing this question Malik, G. J. in Hctfi Kyishttet Agaywctl v. K.C, Gupta^ 
says 1 **in the case of immoveable property, as it is difficult to assess the 
damage, the presumption is that damages would not be sufficient compensa- 
tion and the courts would specifically enforce the contract unless the defen- 
dant can prove that damages would be adequate relief. The question has 
been more clearly and better discussed in Pomeroy’s book on Specific Perjot* 
manee of Cotitraoi, 3rd Ed. The learned author has pointed out that in cases 
of contracts for the purchase of lands or things that relate to realities those 
being of a permanent nature were expected to have a special value, and 
if a person agreed to purchase them, it was on a particular liking to the land, 
and such contracts were different from the contracts entered into about 
goods in the way of trade and that was how the rule started but later it came 
to be assumed by the courts that in all contracts for sale of land damages 
were inadequate compensation for a breach of contract. The learned author 
has further pointed out that the situation has changed and land v as offered, 
brought and held simply as merchandise for mere purposes of pecuniary 
profit, possessing no interest in the eyes of the purchaser and owner other 
than its market value, but the rule having once been established has now 
become universal and the actual motives and design of the purchaser are 
never enquired into, for it is assumed in every instance that damages are 
inadequate relief for the breach of a land contract. 

“So far as we are concerned, the law is laid down in the SpcciBc 
Relief Act. Section 12 (old) of the Act sets out the cases in which specific 
performance is enforceable. Clause (c) of (old) Sec. 12 provides that the 
specific performance may be granted, 

“when the act agreed to be done is such that pecuniary compen- 
sation for its non-performance would not afford adequate relief’ 

and the explanation to the section provides that ^unless and until the contrary 
is proved, the Court shall presume that the breach of a contract to transfer 
immoveable property cannot be , adequately relieved by compensation in 
money, and that the breach of a contract to transfer moveable property 
can be* thus relieved*. It has, therefore, made it a question of burden of 
proof it being assumed that in cases of a breach of contract to transfer im- 
moveable property it may be possible for the defendant to prove that 
damages would be adequate relief. Section 21 (old), Cl. (a). Specific Relief 
Act, provides that a contract cannot be specifically enforced for the non- 
performance of which compensation in money Is an adequate relief.** 

6, Hive-purchase agreement .^The question of the enforceability of 
hire-purchase agreement arose in Abdul Rahman Nizami v. Manikram Hanu- 
manbux Bat The facts of the case were as follows : 


U A. 1. R. 1949 All. 440 at p. 443, 
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**By a contract dated 4th October, 1937, between the i^rtles 
tbere was an agree ccent to sell by hire* purchase certain cinema 
apparatus fer the price of Rs. 24,C00, payable as to Rs. 5,000 on 
the date of execution and as to the balance In equal monthly 
jnstalments. The seller was Mr. A. R. Nizami and the purchaser 
was the present respondent. Clause (3) of the agreement ran ! 

*It Is also agreed that as long as there remains any sum outstand* 
ing for the price of the articles sold the articles shall remain the 
property of A. R. Nizami. 

^Clause 4 : That the said Mr. M. H. Ba jaj may at any time return 
the articles sold provided that he does so in good working order 
and all amounts due by way of Instalments have been paid. 

^Clause 5: That if any instalment is not paid on the 5th of each 
month the said A. R. Nizami will allow hftecn days grace and on 
the expiration of that period te will be entitled to take 
possession of the articles wherever they might be found and he 
may recover the full amount of the instalments due up to that 
date as well as the cost of putting the machinery^ in working 
order as if on demand and in sucH event the said Bajaj shall have 
no further right or claim in respect of the said articles*.*' 

The cinema apparatus belonged to Mr. Nizami and Mr. Bajaj was to 
put it in order before returning it to Mr. Nizami. According to the terms 
of the agreement, if any instalments were not paid by Mr. Bajaj, Mr. Nizam j 
was to take possession of the cinema apparatus as well as recover the amount 
of unpaid instalments due and the cost of putting it in order. Subsequently 
the parties fell out and the disputes arose. Mr. Bajaj decided to return 
the apparatus and wrote to Mr. Nizami in this regard and requested him to 
arrange to take back the apparatus according to the terms of the agreement. 
Mr. Nizami thereupon wrote that bis engineers would examine the apparatus 
within a week and then he would take back the material. Subsequently the 
dispute arose between the parties whether articles returned were in good 
working order or not at the time of their return. The dispute was that 
Mr. Nizami claimed instalments as and when then fell due under the agreement 
while Mr. Bajaj claimed rent at the rate of Rs. 100 a day from the date he 
offered to return the articles to Mr. Nizami. The Court found 
that Mr. Nizami had refused to take delivery of the apparatus 
according to the terms of the agreement. On the other hand, 
he sought Mr. Bajaj *s acceptance of a new term of a contract that he 
should he allowed to go and test the apparatus and take it away until 
after it was tested. The Court rejected the argument advanced on behalf 
of Mr. Nizami that he was only obliged to take away ^ the articles 
(apparatus) if after the conclusion of the test, they were found in good work- 
ing order and that the contract had been complied with and said : “But 
he had been already informed by Mr. Bajaj of the latter's intention to return 
the apparatus and if he found that it was not in good working order it seems 
to me that he could only accept the articles in the condition in which 
they were and debit Mr. Bajaj with the cost of putting them in good working’ 
order and claim that amount by way of damages for breach of contract 
Dunkley, J , who concurred in the order passed by his colleague Roberts, 
C. at pages 178-79 said : “Now, one has only to read the plaint to reali^ 
at o«ce that the sqii was no% maiQtaiqabk. The plaint set out that in 


K i 
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accordance with the agreement between the parties the respondent was to pur- 
chase these goods and to pay for them by certain instalments ; that he had 
failed to pay the instalments as due ; and therefore the plaintiff-appellant 
asked for a decree, first, for the amount of all instalments which had fallen 
due up to the date of suit, and secondly, for a declaration that the defendant- 
respondent was liable to pay all the remaining instalments as set out in the 
agreement. Clearly therefore the suit was a suit a for the specific performance 
of a contract if or the sale of goods. Under Sec. 12 (now Sec. 10), 
Specific Relief Act, specific performance of a contract may, in the discretion 
of the Court, be enforced when the act agreed to be done is such that 
pecuniary compensation for its non-performance would not afford adequate 
relief. Under Sec. 21 (now Sec. 14) a contract for the non-performance 
of which compensation in money is an adequate relief cannot be specifically 
enforced. How it can be said that the failure of a person to perform his 
obligations under a hire-purchase agreement for the sale of goods cannot be 
adequately compensated in money passes my comprehension.’* 

7, Suit for recovery ol money. — A suit for recovery of money in 
pursuance of a contract can never be treated as a suit for specific performance 
of a contract. In Maung Ni w, Maung Aung the question came for 

consideration before a Division Bench of the Court and it was stated by the 
Court : "‘The payment of money is not regarded as specific relief under the 
Specifie Relief Act, 1877, vid& the provisions of Sec. 21 (a) and Sec. 12 of 
that Act, the relief provided in that Act being relief in specie^ that is the 
performance of a specific act or the delivery of particular articles, and not 
the payment of money, unless of course the contract is for the delivery of 
particular coins.*’ 

The Court quoted with approval the statement of law made in Kunj 
Bekari Bardhan v. Goslo Behari Bardhan^ to the effect that “A suit for the 
recovery of money can in no sense be treated as a suit to enforce a contract.** 

S. Contract to reconvey property — As observed by a Division Bench 
of the Bombay High Court in R.S. Ghadge L, 5. Ghadge^^ an agreement to re- 
convey land to the vendor at any time on repayment of the sale price could 
not be said to be void on the ground of absence of mutuality and was 
specifically enforceable.* 

9, Specifie performance of an agreement^The Law is that Court 
will refuse specific performance of an agreement, where damages are the 
proper remedy, i. c. where the subject-matter of the contract is a sum of 
money or a political pension and that person enters into an agreement with 
his credi-ors to pay regularly a certain sum of money out of the pension 
towards the discharge of his debt. In a suit to enforce the agreement against 
the political pensioner, it was held that the Court cannot specifically enforce 
such an agreement, to compel the political pensioner to draw his pension 
and pty his creditors. Such an agreement is not specifically enforceable, 
and that he cannot be forced or compelled to pay his creditors out of his 
political pension.® Similarly, a suit for specific performance of an agree- 
ment CO pay a certain sum of money by instalments has been held to be 
incompetent and not legally maintainable and the Court is not empowered 
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to enforce such agreement. ' In Maya Ram v. Parag DaP discussing about suits 
for specific reliefs, Mahmood, J, said : “In considering suits for specific 
relief the most important rule to be borne in mind is that ‘the jurisdiction 
to decree specific performance is discretionary, and the Court is not bound 
to grant such relief merely because it is lawful to do so.’ This rule has been 
enunciated by the Legislature in Sec 22 (now Sec. 20J of the Specific Relief 
Act (i tjf 1877) in the clearest terms. The section goes on to lay down that 
‘the discretion of the Court is not arbitrary, but sound and reasonable, 
guided by judicial principles, and capable of correction by a court of 
appeal.* The learned Judge expressed his doubts whether, even when the 
whole of money agreed upon has been paid, the plaintiff will be entitled to 
sue for specific performance of the agreement.” In Meenakshi Sundara v. 
Rathnasami,^ Abdul Rahim, J; said : “It is settled law that the Court will 
not specifically enforce an agreement, to lend or to borrow money whether 
on security, or not.* But specific performance was ordered in Ashton v. 
Corrigan^ and in Hermann v. Hodges^ where the money had actually been - 
advanced and all that remained to be done was the execution of the mortgage 
agreed upon. In Ashton v. Corrigan"^ Sir John Wickens, V. G.; said : 

‘I doubt whether a contract to execute a mortgage, which the 
mortgagee may enforce by a sale the day after its execution, is one 
which the Court will specifically perform and I know of no reported 
case in which such relief has been given where the right to it has 
been contested. However on the authority of the cases cited from 
Seton on Decrees^ 1 will make the decree. 

In Hermann v. Hodges^^ where the defendant did not oppose the decree, 

I ord Selborne, L. C; said that he had no doubt of the propriety of making 
the decree asked for unless the defendant was prepared to pay off the 
advance at once. Both were cases in which, so far as one can gather, the 
entire amount had been advanced. That is also how the scope of the 
rulings is stated in Fry’s Speeijio Performanee The question then is whether 
specific performance can be decreed where only a part of the advance has 
been made. In the last refeience it is stated in the foot'note that in an 
Irish case, Hunter v, Langford^^ specific performance was ordered of an 
agreement to grant a mortgage for amount of £80,000 of which £1,000 was 
already advanced. But this report has not been available to me. In ffoss 
v. Chwely}^ where the plaintiff agreed to advance £3,000 and actually 
advanced £o00 in part, the defendant apparently submitted to a decree lor 
specific performance according to the terms of the contract. It cannot be 
&aid that the question, where a contract to lend money on security can be 
specifically enforced if only part of the amount to be lent had been 
advanced, was considered and decided by the Master of the Rolls. 

“On the other hand, there is the decision of the Court of Appeal of 
England,^^ and the House of Lords in South African Territories v. Wallingtont^^ 
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where the defendant had applied for and paid 10 per cent, deposite on some 
debentures, it was held that the company was not entitled to a decree 
directing the defendant to pay the rest of the instalments according to 
agreement. In the Court of Appeal, Ghitty, J., observed ; 

*It is clcor that no specific performance of a contract to lend and 
borrow money can be granted at the suit cither of the proposed 
lender or the proposed borrower. It is immaterial whether the loan 
is to be on security, or whether the loan is to be for a fixed period^ 
and it can make no diffcronce whether the loan is to be made 
in one sum or by instalments.* 

•*Xhis view of the law was confirmed by the House of Lords. No doubt 
the decree passed by Wright. J., which was In question in the appeal was 
rather peculiar. It did not in so many words grant specific performance, but 
gave a decree for the entire amount unpaid and one of the arguments 
advanced in support of the decree was that the contract was for purchase ef 
debentures on certain terms* But Sir Robert Reid, afterwards Lord 
Loreburn, also argued that if the respondent had paid all the instalments and 
the debentures hau heen with held, the respondent would be entitled to 
specific performance and the remedy must be mutual. The learned Lords 
however did not think that specific performance could be extended to a case 
like the one before them where only part of the advance had made f^cn made 
The principle of the decision of the House of Losds in South African Territories 
V. WUHngion^ and the other English cases has been followed in this Court in 
Rajagopala Aiyar Sekh Eoimod Rowther^ to yfhxch I was a party, and in SAajft 
Salim V. Sadarijan BtbP In all those cases however the suit was by the 
borrower. The general rule of English law, which in these cases is followed 
in India, is not that the courts will compel performance of contracts accord- 
iug m their tenor i on the other hand, the proper remedy ^according to English 
Common Law for the breach of a contract is compentation by way of dam- 
ages for the loss arising from the breach. The courts of equity however 
assumed jurisdiction to compel the defaulting party to carry out the contract 
in its terms, in a class of cases where damages would not be an adequate 
remedy. Hence one of the conditions for the exercise of this equitable 
jurisdiction has always been that the common law remedy should be inade- 
quate. Section 21 (old;, Specific Relief Act, therefore says that a contract 
for the non 'Performance of which compensation in money is an adequate 
relief, cannot be specifically enforced. An ordinary contract to lend or 
borrow money, whether on security or otherwise, comes within this 

category. 

“But supposing money has already been advanced and the borrower re- 
fuses to execute a mortgage according to the agreement, the lender would ap- 
parently be prejudiced if the loan were to remain without security, and it is 
difficult to sec what difference it would make in this respect whether the 
entire loan had been advanced or only a portion, if in the latter case the len- 
der has been ready and willing to advance the remaining sum according to 
the agreement. On the other hand, if the loan was liable to be repaid at 
once and the borrower is willing to pay it off, there would be no object in 
decreeing specific performanee in such a case. Hence it was that Lord belborn 
in Barmann v. Hodges* said that he would not decree specific performance of 
an agreement to borrow on a mortgage if the defendant was prepared to 
pay off the advace at once. If the loan was not repayable for a certain 
period, that would only affect the amount of damages and the method of 
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calculation. The courts of equity seem to be reluctant to force upon 3 man 
the position of a debtor if he is in a position to pay off the loan, though 
no doubt he will be made to compensate the other party for breach of the 
agreement. This seems to me to be the result of the authorities. Where 
however the borrower is not prepared to pay off . the loan, to refuse specific 
performance in such a case of the agreement to execute a mortgage would be, 
as I have said, denying justice. In Halsbury’s Ijiws oJ Vol, 21, 

p. 75, it is stated j 

Tn equity a mortgage is created by a contract to execute, when 
required, a legal mortgage, or by a contract that certain property 
shall stand as a security for a certain sum. The agreement may be 
enforced according to its terms even though the legal mortgage 
when executed will confer on the mortgagee an immediate power of 
sale.’ 

“This is supported by a number of decisions of the English courts. The 
case however is to be distinguished where no money has actually been 
advanced, for there would be no question there of an equitable mortgage. 
In India except the Presidency towns equitable mortgages are hardly recog- 
nized and it was argued by Mr. A. Krishnaswami Aiyar, that if we accepted 
the proposition laid down by the House of Lords in South Affioan T6Tfit0fi$s 
V. WilHngton^ in cases where the suit is by the borrower, the doctrine of 
mutuality required that the rule should be equally followed where the suit is 
by the lender. The two cases do not stand on the same footing. In the last 
case the lender would have altered his position and his money may be 
lost it specific performance were not decreed, while in the other case 
the only question would be one of damages. Besides, if the doctrine 
of mutuality were strictly applied to these cases, there could be no specific 
performonce even when the entire amount had been advanced but none of 
the learned Lords in their judgments in the abovementioned case suggested 
any doubt as to the decision in v, Hodg^s^ and Ashton v. Ooffig^i^^ 

which were cited at the Bar and the text-writers mention these cases with 
apparent approval.” In the same case Seshagiri Aiyar, J., at page 331 dealt 
with the point in a different manner. He said i “The next important point 
is whether even if it is an agreement to give a usufructuary mortgage, a 
suit for specific performance is competent. The learned vakil for the appel- 
lants with his usual ability contended that, if the amount agreed upon was 
not fully paid, by asking for specific performance, the plaintiff would be 
compelling the defendant to accept the loan with reference to the balance 
remaining unpaid. In South African Territories v. WiUington*^ it is definitely 
laid down that a contract to land cannot be specifically enforced, affirming 
the decision of the Court of Appeal in South African T erriiorics v. WiUingt^,^ 
That principle has been followed in this country in Shaik Galint v, Sadarijan 
Bibi.^ Ratnkrishna Pattar v. Narayana Pattar"^ also belongs to the same class. 
Mr. Krishnaswami Aiyar contended that an agreement to borrow stands on 
the same footing as an agreement to lend. It is not necessary for me to 
disagree with that contention, although I am not prepared to hold that the 
principle of mutuality as laid down in Flight v. Botland^^ is of universal 
application. Without quoting many cases, I may refer to fanes v, Tankerville 
(EQrl)t^ where the principle of mutuality has been departed from to some 
extent. The decision in Mir Sarwarjan v, Fakhruddin Mahomed Chowdkury^^ 
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does not say ibat such a principle is of universal application.** Then again i 
**The principle of the English decisions followed in this century is that no 
person should compel another to accept a loan as be could very well advance 
it to another, and it would be unjust to compel the would be borrower to 
accept it as he could In open marlcet procure the loan easily. But in the 
present case, the object of the suit is not to compel the defendant to accept 
the loan. The aim is to obtain the security for the money already advanced 
and that security having been promised by the document, the defendanr is 
bound to fulfil it. There is a decision of the Allahabad High Court in 
Maya Bam v. Frag Dai,^ in which Mahmood, J., expresses a doubt whether, 
even when the whole of the money agreed upon has been paid, the plaintiff 
will be entitled to sue for specific performance. The learned Judge is appar- 
ently of opinion that money compensation would meet the ends of justice in 
such cases. I am afraid that the leaincd Judge has not adverted to the fact 
the securing of a security by a lender is far more important to -him than 'the 
obtaining of a decree for money against the borrower. 

“This view of Mahmood, J., is opposed to two decisions of very 
eminent Judges in England in Ashton v. Corrigan^ and Harmann v, Hodgss.^ 
In 21 Halsbury, 75, the law is thus summarised ; 

*In equity a mortgaee is created by a contract to execute, when 
required, a legal mortgage, or by a contract that certain property 
shall stand as security for a certain sum.* 

“In Fry on Specific Performance, the same principle is enunciated. In 
Sec. 54 the law is thus stated i 

‘The Court will specifically enforce a contract to execute a mort- 
gage and that even with an immediate power of sale, where the money 
has been actually advanced cither before or at the time of the 

contract.* 

“I fail to see why these principles should not be followed in this 
country.*** 

As regards the relief to be granted by courts in such cases, the learned 
Judge observes t *‘It was argued by Mr. Krishnaswami Aiyar that this pro- 
vision in the decree indirectly compels the defendant to accept the balance 
of the loan. Speaking for myself, I do not think that this objection is well- 
founded. What the House of Lords has laid down in the case already refer- 
red to is that a party plaintiff is not entitled to claim specific performance of 
a contract to lend or to borrow. If he comes into Court with such a specific 
prayer and if there is nothing more in the plaintiff, the suit will be rightly 
- dismissed. But where the prayer is strictly within the rights of the plaintiff, 
it is competent to the Court to annex conditions in the decree calculated to 
render justice between the parties. The domain of the rights of the parties 
is then passed and that of the function of the Court comes into play. The 
Court, in the plenary powers it possesses of exercising discretion or of impos- 
ing suitable conditions in the interests of justice, being seized of the subject- 
matter of the suit, can proceed to annex or disannex conditions suo mote in 
order that complete justice may be rendered, 1 do not think that the princi- 
ple that there cannot be a suit for specific performance either to borrow or to 
lend has any application to the exercise of the Court's powers as above indi- 
cated.**® Then he concluded : “There is authority for enforcing the contract 
in its entirety even though the full amount has not ^ been paid. Mr. 
Mutbtikrishna Aiycr quoted Bass v. Chively^ wherein Sir John Leach, the 

A. I. R. 1919 Mad. 322 at pp. 32S-31. 

5. Ihid. at pp. 331-32. 

6. (1829) Tamlyn 80 : 48 E. R. 33, 
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Master of the Rolls, decreed specific performance of a contract to 
even though the full amount had not been paid. This case is no doubt open 
to the construction put upon it by Mr. Krisbnaswaroi Aiyar that the dcctM 
was by consent. But if the decree could not be passed, the Master of the 
Rolls would not have acted on the consent, therefore the procedure adopted 
must be taken to have been legal. I fail to see why the courts should not do 
what the parties can agree to and impose a condition for the payment of the 
balance before specific performance is decreed. There is also citation in 21 
Halsbury at page 75 under note (6) of an Irish case of Hunter v. iMgford.^ In 
which specific performance was ordered of an agreement to grant a mortga- 
gee for a loan cf £ 30,000 of which £ 1.000 alone had been already advanced. 


As regards mortgages and the suit for specific performance of the cont 
tract on the feature of mortgage the law has been laid down by Sen, J., in 
Narain Prasad v. Narain-Stngh.^ Speaking for the Division Bench of the Court, 
Sen, J., says : “Where the mortgagees failed to perform their undertaking to 
discharge a debt due from the mortgagor, the remedy of the mortgagor lay in 
a suit for compensation against the defaulting mortgagees and not by specific 
performance of the agreement. Specific performance cannot be compelled, 
where compensation is the adequate remedy. The provision of Sec. 21 (now 
Sec. 14). Specific Relief Act, is clear, and autrorities are not wanting.”^ 


In Allah Baksh v. Hamid KhanA^ Niamatullab, J,, while dealing with 
the question of acknowledgment of a time"barrcd debt said t It is quite 
true there is an express promise to execute a deed of conditional mortgage 
and, if the suit had been one for specific performance. Sec. 25 (3), Contract 
Act! could have been invoked by the plaintiff for enforcement of an agree- 
ment to have a deed of mortgage by conditional sale executed by the defend- 
ant. We express no opinion as to whether a suit for specific performance of 
that nature could have succeeded on the merits, but such a suit could have 
been conceivably brought and in the alternative the plaintiff-appellant 
could have claimed damages for breach of an agreement to execute a 
deed of mortgage by conditional sale.” In Govitid Das v. Sat^u Das^ it was 

held that i 

“Where it is sought to recover a time-barred debt on the strength 
of a subsequent promise tp pay made in writing by the debtor, the 
document relied on must contain an express promise to pay. A pro- 
mise to pay cannot be inferred from a mere acknowledgment.” 

Where the executant of an usufructuary mortgage has performed his 
full part of the contract but the mortgagee had not paid the mortgage money 
in full and a part of the consideration is still to be paid it was held that the 
mortgagor was entitled to recover possession of the mortgaged property. 
Sheopati Singh v. Jagdao Singh. ^ a similar situation arose » the Court said: 
“We would like to point out one further consideration which ought to decide 
this question of Uw in their favour. Part of the sale consideration represent- 
ed money belonging to the executants, and it bad been left in the bands of the 
vendees for payment to their nominees. If the amount has not been paid as 
directed, there seems to be no reason why the executants should not change 
their mind and recover the amount themselves on the ground that, not hav- 
ing been paid as directed, it is their unpaid purchase money. If the transfet- 


1. (1828) 2 Mol. 272. 

2. A. I. R. 1931 All. 40 at p. 44. 

3. Vide South African Territories Co., 
Ltd. V. Wallington. (1898) A. G. 309 : 
67 L. J. Q,. B. 470 : 78 L. T, 426 : 46 
W. R. 545 ! 14 fT. L. R. 298 ; Hukum 
Singh V. Khunni Lal^ (1^1 1) 


952 and Phul Ghand v. Ghand Mai, I. 
L. R. 30 All. 252 i 5 A, L. J. 491 : 
(1908) A. W. N. 105, 

4. A. 1. R. 1931 All. 160 at p. 162. 

5. I. L. R. 30 All. 268. 

6. A.I,R, 1931 All. 95 at pp. 97-98. 
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ees had nude the payment it would have been a different matti>r hii> i, 
mg paid it within the time fixed or within reasonabU t.W ^r^^^ u 
have not performed their contract, and part of the fale con”deraiTn.f^K ' V*'’' 

tiffs should not now be entitled to recover this amount.’. DuHne wfth Z 

art' mortgage the Court said : “The case of a® usufructs 

JZn however mutt stand on a different footing. partSrTv 

when the possession has been delivered and the stipulation is that the 
profits are to be set off against the interest. According to pam? 2 of the Seel 
in question the property had to be redeemed on the pavment of the nn'nn'neai 

only after the expiry of .12 years without any further account- 
fere^. executants have delivered possession of their property to the trans- 
l^mes who have not paid the whole amount contracted to be paid Thus the 
raecutants have performed the whole of their part of the contract and the 

have not done so. It would not be fair to the executants to let the 
transfwees remain in possession of the property although they have not paid 

** 1 ^^°'®.“?°''“*' ““<1 ‘l*‘’*ct an account to be taken in future when a 

proper suit for redemption is instituted. The suit is not really one for the 

S]^cific performance of a mere contract to lend money but to eompJ iSe 

*“ ‘he contract when tliey have obtained 

delivery of possession of the property. 

Vi. i learned advocate for the appellants viz 

V. Sadarjan Bibi^ and Yadavendra 
V. Srintvasa Babhu^ w ere not cases of possessory mortgages, the second 
being one for a mere contract to mortgage. No case directly in point has 
been brought to our notice. In none of the cas<?s above mentioned does it 
appear to have been argued that a mortgage is a conveyance and not a mere 
contract for sale and that by not compelling the mortgagee to pay the whole 
amount remaining in his hands one would be co npelllog the mortgagor to 
offer a bigger security for a much smaller amount. We think that the exe- 
cu^nts are entitled to recover the amount, and cannot be compelled to wait 
till they have procured money to redeem the mortgage.*'^ 

? the fact were these: On 18th of April 

^ I Ram and others executed two mortgages in favour of Phul Ghand 

and Gu lab Ghand defendants-appcllants for Rs. 1,000 and Rs. 6,000 rcspec* 
tively. In respect of these sums the finding of the Court below was that 
only Ks. 2,135.11 were paid by the mortgages and the remainder remained 
unpaid. Certain creditors of the mortgagors obtained decrees and in exccu 
toon of their decrees they proceeded to attach the right to receive unpaid 
balance of the mortgage money and put that up for sale. These rights wm 
purchased by the plaintifiT. . The plaintiff then filed the suit against the mort* 
gagees for recovery of the amount alleged to be due by them. A decree was 
passed for the portion of the amount claimed, in favour of the plaintiff. The 
appeal was against the decree and it was urged in appeal that there wasno 
debt due by the mortgagee to the mortgagors which could be attached within 
the meaning of the Code of Civil Procedure, that the promises of the mort- 
to lend the amounts mentioned in the mortgage deeds did not 
constitute debts which could be attached and that the only remedy, if any of 

the mortgagors against their mortgagors was a suit for damages for brearli 
of contract, if any damages could be proved. 

af.. V 


A. L. J» 


It'^I. L. R. 30 All. 252 : 5 
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Discussing these arguments Stanley, G. J., said ; “The question is not 
free from difficulty, but it appears to us that a decision of the House of Lords, 
which was brought to our notice by the learned advocate for the respondents, 
must be talen by us to be conclusive on the point. This is the case of Th$ 
South African Territories Company Limited v. WiUingion,^ The facts of that 
case were shortly as follows. The plaintiff company issued sixteen debentures 
to the defendant Willington on his undertaking to pay the face value of the 
debentures by instalments. Wallington paid some of the real instalments, but 
failed to pay the balance and thereupon a suit was instituted against him for 
specific performance of his agreement or for damages, Wright, J., before 
whom the trial took place, held that the claim for specific performance could 
not be sustained, but gave judgment for the plaintiff company for damages 
on the ground that a debt had been created by the defendant's promise to 
pay, contained in his letter of application for the debentures. Judgment was 
entered for the plaintiffs for £520, the amount of the instalments due and 
unpaid upon the date af the writ and costs. An appeal was preferred, which 
was heard by Lord Esher, M. R., and Lopes and Ghitty, L. JJ., who reversed 
the decision of the Court below and entered up judgment for the defendant. 
An appeal was preferred to the House of Lords, with the result that the deci- 
sion of the Court of Appeal was updeld. Their Lordships held on the de- 
fault of Wallington to make the payments which he had undertaken to pay, 
the moneys remaining due by him for unpaid instalments did not constitute 
a debt to the company, that the company was only entitled to damages for 
actual loss caused by the breach of contract.’* Lord Halsbury, L. O., in his 
judgment with respect to the claim for specific performance remarked that a 
long and uniform course of decision has prevented the application of any 
such remedy and 1 do not understand that any court any member of any court 
has entertained a doubt but that the refusal of the learned Judge below to 
grant a decree for specific performance was perfectly right. But of course 
in this like any other contract, one party to the contract has a right to com- 
plaint that the other party has broken it, and if he establishes that proposition 
he is entitled to such damages as are appropriate to the nature of the contract. 
“Lord Watson in the course of his judgment observed that *the only engage* 
ment made by the respondent with the company consisted in a promise to 
advance money to them in loan ; and it is settled in the law of England that 
such a promise cannot sustain a suit for specific performance, and later on he 
says ; *The only remedy open to the company was by action against the 
respondent for any loss or damage which they might sustain through his 
breach of promise*. The other Lords endorsed this view, namely, that no 
suit will He to compel a party to fulfil an agreement to 'advance money. 
The decision is in entire accord with the view which we expressed at an early 
stage of the hearing and carrying the weight which it necessarily does, must 
conclude his appeal. The mortgagees were never in a position to enforce 
specific performance of the agreement of the mortgagees to advance the full 
sum agreed to be lent by them. The unpaid portion of the loan did not 
constitute a debt due by them to the mortgagor such as could be attached 
under the Code of Civil Procedure. It may be that mortgagors have some 
ground oi complaint against the mortgagees, and they may be in a position 
to obtain damages for the breach by the mortgagees of their contract, but this 
matter is not before us and we express no opinion upon it.**^ 

The mere fact that the document mentions that the executants have 
received the sale consideration or that possession has been handed over to 
the plaintiff, does not mean that it can be interpreted as a deed of convey- 

1. (1898) A. G. 309. All. 253 at Pp* 254-55, 

2. Fhul Chapd v. Chand Mal| I. L. R. 3Q 
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yice. Apart from that, there also a specific agreement contained ia that 
document by which the executants have agreed to execute a document of 
conveyance whenever the plaintiT wanted. That agreement itself could be 
specifically enforced. Therefore, the argument thit this being a document 
of sale and being unregistered, a decree for specific performance based on it 
cannot be granted, cannot be accepted. * 

execute a formal deed of conveyance could be speci- 

c .,^7^ Oavey in Natal Land and Colonization Co. Lid. v. Pauline Collier 
Syn^eate, speaking for the Judicial Committee stated that a company could 
not by adoption or ratification obtain the benefit of a contract purporting tn 
^ve been made on its behalf before the company came into existence and 
that in order to do so a new contract must be made with it after its incoroora- 
tion on the terms of the old one. Sections 2 1 (f), 23 (h) and 27 (<?) of the 
Spline Relief Act, 1877, were ^ perhaps based on the doctrine of Lord Got- 
tenham that a company after its incorporation was a successor to and took 
the place of the promoters in relation to contracts entered into by them for 
the purposes of tht company and^ warranted by the terms of the incorpora- 
tion. Though the first two sections do not seem to be rested on any theory 
of agency or of trust, Sec, 27 (e) was possibly founded on some kind of quasi- 
agency or of trust. To this extent, the Indian Legislature in enacting the 
opccinc Kelicf Act, 1877, would appear to have departed from the Enelish 
view in Kelner v. Baxter and Natal Land and Colonization Co. Ltd. v. Pauline 
Colliery Syndicated These sections in the Specific Relief Act are concerned 
with executory contracts and cannot possibly be applied to convey- 
ances of immoveable properties in favour of promoters of a company under 
incorporation. 

While the position that a promoter is neither an agent nor a trustee of 
the company under incorporation is correct, their Lordships were inclined 

to think that m respect of transactions on behalf of it, he stands in a fiduciary 
position. ^ 

A. promotor stands in a fiduciary position with respect to the company 
which he promotes from the time when he first becomes until he ceases to be 

a promoter thereof. It is also pointed out that a promoter may acquire assets 
as a trustee for a company,® 


10. Specific performance of Chit Fund Contract.— The question as 
to the nature, obligations, liability and rights under a Chit Fund Contract 
for decision m tCatnanatha Ayyar v, G. G, N arayanaswuntt Ayyur ® 
Beasley, G. J., discussed this question at s>me length. In this Chit Fund business 
there were 15 subscribers eaca of them subscribing Rs. 500 for 15 instalments. 
Except with regard to the second instalment out of which the suit arose the 
same procedure was adopted with regard to the others. The fifteen subscri- 
bers subscribed each Rs. 500 making a total of Rs. 7,500. This sum of money 
was immediately put up in auction and sold to the subscriber or bidder who 
was prepared to give the Urgest discount. He then got the sum of money 

l^ess the discount offered by himself. This discount at the first auction was 
divided ^up amongst all the subscribers except the successful bidder. The 
second instalment diffared considerably from all the others in that the whole 
of «he subsenpesons of the 15 subscribers amount to R?. 500 went to the 
stake holder. It was in fact his price and thereafter at all the other auctions 


L R**nacba)n-Ira N^iidu v. Ramayya 
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418-19 4i2. 

2. (1904) .A. O. 120. 

8. (1866) 2 a P. 174. 


4. (1901) A. C. 120. 

5. The Weavers Mills Ltd., RajapaUyam 
V. Batkis Ammal, A, I. R. 1969 Mad.i 
462 at pp. 468-69. 

6. A. I. R. 1937 hfad, 364 at p« 366. 



42 B 


SPECIFIC RELIEF ACT, 1963 IS. 14— Syn. No. Ill 


the discount offered by the successful bidder was divided up amongst 
subscribers who had not been successful at the previous autions and exclud- 
ing the stake holder. The defendant paid his subscriptions m 
first instalment and also the third and fourth instalments when the Chit Fund 
stoDoed The dispute arose about the second instalment. The defendant did 
not subscribe his Rs. 500 as he ought to have done. Instead 
note payable in three years time was taken from him and, as he did not pay 
the amount, the suit was filed against him as I have already stated not on the 
promissory note because it was not sufficiently stamped, but upon the ongina 

debt, viz., Rs. 500. 

The learned Trial Judge having found in favour of the plaintiff on the 
point of limitation then proceeded to deal with the claim upon the original 
debt. He dismissed the suit because he held that it was really a suit claiming 

specific performance of a contract to lend. Beasley, G. J., at p. 

1937 Mad, 364] says : “This means that he regarded the stake-holder as the 
borrower and the subscriber as the lender and the suit agaiiwt the latter as 

being one to enforce a contract entered into by him to lend bUU to tnc 

stake holder on the date of the second instalment. It is very difficult to sec 
how this can possibly be a contract whereby the subscriber is to lend a certain 
sum of money to the stake holder. It has been held in a case of a similar 
auction chit where it was contended that the Chit subscriber was a borrow 
from the fund that he was n )t a borrower, but he was merely the purcliaser 
of a sum of money In the present case the lower Court reveres 
unsuccessfully put forward in that case and treats the subscriber as the lender 
and the stake-holder as the borrower. I do not agree as I quite fail to ace 
how it can possibly be said that this is in any sense a contract entered into 
by a subscriber to lend money to the stake-holder. It seems to me to be mote 
in the nature of a contract on the pari of the subscriber t<> P^Y » certain sum 
of money to the stake-holder under the rules of the Chit Fund and when me 
has broken his contract there is nothing at all to prevent the ^ stake -hold 
from suin^ him for the money which he has contracted to p^y* 

11 . Sub-clause (fe. — The principle behind this sub-clause is that the 
Court should refuse specific performance of a contract where it beetles im- 
possible for it to enforce it and the conditions have been set out in detail m 
sub clause (b) of this section. The language in which this sub-clause has b«n 
couched is very elastic and gives very wide discretion 

matier of its enforceobility or non-enforceability. Section 14(&J ^cc, ziw 
(old)] read with Sec. 41 (/) [Sec. 56 (f) (old)J of the Specific 
makes it clear that a contract to render personal service cannot be specincaiiy 
enforced. An injunction not to commit a breach of contract is only anotner 
way to enforce the contract. The theory is that the contract for hiring per- 
sonal service is of such a personal nature that there cannot be any nope oi 
ultimate and real success by enforcement of it by law courts, l^itwooa^nfi- 
mical Co. v. Harnand,^ Lindley. L. J., observed : “I think * 

ing at ihe matter broadly, will geneially do much more harm by 
to decree specific performance in case of personal service than by 
them alone i and whether it is attempted to enforce these contracts directly 
by a decree of specific performance, or indirectly by an injunction, appears o 
me to be immaterial. It is on the ground that mischief will be done to one 
at all events of the parties that the Court declines in cases of mis in _ 
grant an injunction, and leaves the aggrieved party to such remedy as he may 


1. Vide Raghwan Pattar v. Arumugham, 
A. I. R. 1935 Mad. 385 at p. 386 ; 158 
I. C. 1037 : .68 M. L. J. 283. 
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have apart from the extraordinary remedy of an injunciion.’' lu a ca^c ui 
an employee of the Municipal Board, who has been demoted or reduced in 
rank, the proper remedy is not an injunction against the Municipal Board, but 
is a suit for damages for breach of a contract. In Shrimati Ram Piari y/,Muni’ 
oipaH CommiifMy Pathanfiot^^ the contract said : ‘^In any case assuming that 
the Municipal Committee was not justiBed in demoting Ram Piari her 
remedy aepears to me to be to seek damages for breach of contract and not to 
enforce the contract by getting an injunction from this Court.” The main 
reason for refusing to enforce the contract for personal service is tbe practi- 
cal impossibility and the utter futility. Contracts for personal services 
where the acts stipulated for, require special knowledge, skill, ability, 
experience or the exercise of judgment, discretion, integrity and the like 
personal qualities on the part of the employees or where the services arc 
confidential — in short, wherever the full performance, according to the 
spirit of the agreement, rests on the individual will of the contracting party, 
courts of equity have no direct and efficient means of affirmatively com- 
pelling a specific execution, at most, they could only order the acts to be 
done and punish the defendant refusing by fine or imprisonment.^ The 
reason for the refusal of specific performance under this clause is the prac- 
tical incapacity of a court to execute in such cases a decree for specific 
performance. Its machinery is necessarily limited and though it might 
impossibly enforce its decree, by attaching the person and property of tbe 
defendant, yet the cases covered by this clause arc very varied and num- 
erous, and upon a balance of convenience, the remedy by damages (the 
measure of which, in most of the cases, is tolerably precise) is the more 
appropriate and efficient relief.® Where a contract though seecuiagly one 
in reality consists of more than one part and is severable, the Court may 
grant specific performance in respect of some which are capable of perform- 
ance. Thus if a person contracts to sing for the plaintiff and for none 
else, the contract is divisible into portions, i. e. (») to sing for the plain' 
tiff, and (rff) not to sing for any one else. Though specific^ performance 
could not be granted in respect of the first part it could be given in respect 
of the second part.^ Where the contract is indivisible the Gou^ 
order its specific performance. In Dt. S. Dutta v. Univsysity oj Dslhit the 
facts were these : The appellant was appointed Professor ot Chemistry by 
the Delhi University in 1944. In 194B the Government sanctioned a scheme 
called the Selection Grade for a higher grade of pay for certain professors. 
The appellant claimed to be entitled for the benefit of this Scheme but 
it was not given to him. In 1949 Dr. Seshadri was appointed by the 
respondent as the Head of the Department of Chemistry. The appellant 
took the stand that he was the Head of the Department of Chemistry 
and he was wrongfully superseded by Dr. Seshadri *s appointment as 
the Head of the Department. The appellant tried to have this matter 
settled by means of arbitration in accordance with the provisions of the 
Delhi University Act, 1922, but did not succeed on account of the 
obstructions placed by the University authorities. The appellant therefore 
was compelled to file a suit on 18th October, 1949, for declaration that 
his removal from his position of the Head of the Departraeot of Chemistry 
was illegal. The respondent on its part had also serious complaints against 
the appellant. In October, 1950, it was agreed between the parties that 
the grievances of the parties would be investigated by S, Varadachdiriar 
and Bakshi, Sir Tck Chand whose decision was to be accepted as final and 
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binding. In view of the above agreement the appellant withdrew his suit 
on 3rd November, 1950. On 1st August, 1951, report was submitted by 
the arbitrators. The appellant objected to it on the ground of its being 
unfair, defective and therefore was not binding on him. He filed an 
application before the Sub-Judge, Delhi, denying the arbitration agreement 
and asserting that the two references had no jurisdiction at all to make 
an award- In the alternative he prayed that if the award was given, it 
should be set aside. While this application was pending the Executive 
Committee passed a resolution terminating his services as a Professor of 
the University in view of the findings of the two references as a result of 
the said investigation. The Sub-Judge dismissed the application on the 
ground that the investigation by the two references into the mutual griev- 
ances of the parties was not a submission to arbitration and therefore no appli- 
cation under Sec. 33 of the Arbitration Act lay. An appeal to the High 
Court was also dismissed on the same ground. 

The appellant claimed arbitration under the provisions of Sec. 45 of the 
Delhi University Act, 1922, by means of a letter, in which he appointed 
Professor M.N. Saha, the celebrated scientist, as an arbitrator and called 
upon the respondent to nominate another arbitrator. The dispute related 
to the denial or deprivation of the Selection Grade, his wrongful super- 
session by the appointment of Dr. Seshadri and his wrongful dismissal from 
service. The respondent did not take any action in the matter. The appellant 
thereupon wrote to the respondent and Professor Saha that he had appointed 
Professor Saha as his sole arbitrator to give award. Professor Saha informed 
the respondent of all this and fixed a date for hearing to which the respon- 
dent replied that he had been advised to submit that the appellant had no 
right to call for arbitration and that be (Mr. Saha) had no jurisdiction in 
the matter. Professor Saha started arbitration proceeding in which the 
respondent through hi5 counsel again took the objection that the Professor 
had DO jurisdiction to act as the arbitrator. But Professor Saha overruled 
the objection holding that he had jurisdiction upon which the respondent 
took no further part in the arbitration and the arbitration matter proceeded 
in his absence. Professor Saha gave his award holding that the appellant 
had been wrongfully deprived of this Selection Grade, that his removal 
was wrongful, that the dismissal of the appellant was wrongful, that he still 
continues to be the Professor and that he had been subjected to the harass- 
ment. This award was filed at the request of the appellant in the Court 
of the Sub-Judge, Delhi. The respondent raised various objections to 
the award. The Sub-Judge overruled the objections and passed a decree 
in the terms of the award. The respondent filed two appeals against the 
decree, one in the Court of the Senior Sub-Judge, Delhi and the other 
before the District Judge, Delhi. The High Court withdrew both these 
appeals to its own file and allowed both the appeals and set aside the award 
on the ground that it disclosed an error on the face of it. In the Supreme 
Court it was contended for the appellant that the High Court was wrong in 
its view that the award disclosed an error on the face of it. The High Court 
had held that it was not open to the arbitrator **to grant Dr. Dutta a 
declaration that he was still a Professor in the University, which no court 
could or would give him.*’ According to the High Court this declaration 
amounted to specific enforcement of personal service which was forbidden 
by Sec. 21 of the Specific Relief Act, 1877, and therefore disclosed an error 
on the face of the award. The Supreme Court agreed with the above 
finding of the High Court and observed, **We are in entire agreement with 
the view expressed by the High Court. There is no doubt that a contract 
of personal service cannot be specifically enforced. Section 2L« Gl. (^) of 
the Specific Relief Act| 1877 * and the second illustration under this clause 
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given on the section makes it so clear that further elaboration of the point 
is not required. It seems to us that the present award docs purport to 
enforce a contract of personal service when it states that the dismissal of 
the appellant has no effect on his status, and he still continues to be a 
Professor of the University. When a decree is passed according to the 
award, which if the award is unexceptionable, has to be done under Sec. 17 
of the Arbitration Act after it has been filed in Court, that decrees will 
direct that the award be carried out and hence direct that the appellant be 
treated as still in the service of the respondent. It would then enforce a 
contract of personal service for the appellant claimed to be a Professor under 
a contract of personal service and so offend Sec. 21 (6) (old).** 

As regards the argument of the appellant that oflPending portion of the 
award was merely consequential and therefore was simply a surplusage, which 
could be severed without affecting the rest of the award the Supreme Court 
said : “We are also clear in our mind that the contention about the offend- 
ing portion of the award being a mere surplusage affords no assistance to the 
appellant for it was not said so on his behalf that the offending portion was 
severable from the rest of the award and should be struck out as a mere 
surplusage. It, therefore, has to remain as a part of the award and so long as 
it does so it would disclose an error on the face of the award and make it 
liable to be set aside as a whole.’* 

Clause (6), therefore, prohibits specific performance of a contract the 
terms of which run into such minute and numerous details or which from 
its nature is such that the Court cannot enforce specific performance of its 
material terms. Clauses (<?} and (g) thus prevent the specific performance 
of a contract the terms of which cannot be fixed with reasonable certainty 
Sind the performance of a continuous duty extending over a period longer 
than three years from its date. The learned District Judge has taken the 
view that specific perform tnce of this contract could not be decreed under 
any of these clauses of Sec. 21. Since the lease in favour of defendant No. 1 
by defendant No. 2 did not provide any period during which alone defendant 
No. 1 was bound to purchase the entire amount of coal required for the 
manufacture of coke, it implied the performance of a continuous duty extend- 
ing over a longer period than three years from its date. ^Clause (^)» 
therefore, is a clear bar. The terms of this lease also come with Cls. (6) 
and (c) inasmuch as under Cl. (6) specific performance could not be allowed 
because, it will be difficult for any court to determine on every occasion 
the suitability of the coal dust to be supplied and whether defendant 
No. 1 would be bound to purchase this coal from the plaintiff. Even in terms 
of Cl. (c) the question of the price to be paid by the defendant 
to the Dlaintiff was to be determined by agreement between them and the 
caw o? ^ “gree^t being reached, it will be difficult to compel the 
defendant to get hi » supply from the plaintiff’s colliery. In terms of 
Cl, (<!), therefore, it is clear that the term of this contract could not be 
determined with reasonable certainty. The learned District Judge is right, 
therefore, in holding that specific performance of the contract could not 
be granted to ^he plaintiff.^ 

‘ 12. Servants of Crown, — Unless in special cases, where it is otherwise 
p^vided, . servant* of the Crown hold their offices during the pleasure of the 
C^nWn» not by virtue of any special prerogative of the Crown, but because 
such are the terms of their engagement, as is well understood throughout the 
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public service. Even where there has been serious and complete failure to 
adhere to important and fundamental rules* as for instance in the case of a 
person who has been dismissed from service without any investigation into the 
charge as required by the rules, the remedy of the person aggrieved docs not 
lie by a suit in Court but by way of appeal of official kind.^ 

In another case reported as R, T, Eangachari v. S0Greiafy of Stated their 
Lordships of the Privy Council though clearly of opinion that the dismispl 
purporting to be thus ordered was by reason of its origin bad and inoperative 
have refused to grant relief by way of declaration to this effect* 

In Phahhu Lai Upadkya v. District Boards Agra,^ their Lordships ruled 
that in a case where the Secretary of a District Board was dismissed upon a 
resolution of the Board which did not comply with the requirements of Sec, 71 
of the U. P, District Boards Act, the dismissal was illegal and the dismissed 
Secretary had a cause of action against the Board, not for a declaration or 
injunction or re-instateraent but for the recovery of damages. The case fell 
within Secs. 21 (old) and 56 ( / ) (old) of this Act and so no injunction could 
be granted. The plaintiff was not a perse n ‘‘entitled to any legal character” 
within the meaning of Sec. 42 (old) of the Specific Relief Act and was, 
therefore, not entitled to a declaration ■ even if this were not so, a declaraticn 
without an injunction would be nugatory, and on the ground that the con- 
duct of the plaintiff had been such as to disentitle him to such a relief, the 
relief of declaration, which was discretionary, should be refused. The only 
relief which the plaintiff was entitled to get was the recovery of damages to 
compensate him for the actual loss caused to him by the dismissal. 

In the case of /. M, Loll v. Ths Secretary of State jor a Division 

Bench of the Lahore High Court in conclusion observed as follows : “Fol- 
lowing the principles laid down by the Federal Court and by their Lordships 
of the Privy Council in the two cases referred to above, we would grant the 
plaintiff a declaration that the order of removal from the Indian Civil 
Service in his case was wrongful, void, illegal and inoperative and that he 
is still a member of the Indian Civil Service. The other declarations asked 
for by him we are unable to give. Regarding the first declaration asked 
for we have already held^that the Secretary of State has the power to dismiss 
a civil servant in India if the provisions of the Constitution Act are complied 
with. We cannot, therefore, hold that the order of removal was ultra vires 
of the defendant. Similarly, though we hold that being a member of the 
Indian Civil Service amounts to a title of ‘legal character* and though we 
therefore give him a declaration, that he is still a member of the Indian Civil 
Service, once bis dismissal is held to be wrongful and inoperative. We can- 
not give the further declaration that he is entitled} to continue in and hold 
the oh5ce from which he was removed. Similarly, it is not within our pro- 
vince to grant the fourth declaration asked for that as a member of the 
Indian Civil Service he is entitled to various privileges secured by rules 
and regulations issued from time to time. As the plaintiff has succeeded 
substantially in this suit we direct that the defendant shall pay his costs.” 
This case went up in appeal to the Federal Court of India and is^ reported^ 
in 1945, Federal Law Journal, page 129.® Their Lordships, Sir Patrick Spens, 
Chief Justice of India and Sir Zafarullab Khan accepted the finding of the 
Lahore High Court and held that Mr. Lall was dismissed without having 
been afforded the reasonable opportunity of showing cause as required by 
sub-section (3) of Sec. 240. It was ruled, however, that. Mr Lall. is not 


1 R Veiikatarao v. Secretary of State, 3, I. L. R. (1938) All. 252. 
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entitled to a declaration that he has never been dismissed or that he still 
remains a member of the Service. His proper remedy was damages for 
wrongful dismissal. The case was remitted to the High Court to laice such 
action in regard to any application by Mr. Lall for leave to amend to claim 
damages. Mr. Lall was, however, held entitled to his taxed costs of the 
appeal. There was a further appeal to the Privy Council in which the 
decree of the Lower Court was varied by setting aside the order of remand 
and by granting a declaration that the order of dismissal was void and 
inoperative.^ 


In Union of India v, Bakhshi Amrik Singh^ the facts were these : The 
plaintiff instituted a suit against the Uaion of India, four diys before his 
retirement from the service with the allegation that the date of the birth of 
the plaintiff in the records of North Western Railway was wrong and the 
correct date of birth of the plaintiff was 1 8th of July, 1907 and not I5th 
July. 1906 and that according to the terms of the employment the plaintiff 
could be retired only on 18th July, 1962, that order of the Divisional 
Personnel OSScer, retiring him fr »m 14ih July, 1961, wts against the term of 
his employment and was, therefore, void. He, therefore, prayed for the 
issue of a permanent injunction restraining the defendant from retiring him 
as from the I Hh July. 1961 and compelling to rectify the date of birth of 
the plaintiff as the 18th July, 1 07 and postponing his retirement to 18th 
July. 1962. The Union opposed the grant of the temporary in junction that 
if it were granted the plaintiff would achieve hi> ooject even it ultima'cly 
his suit failed The Court granted temporary injunction. It was held that 
the balance of convenience was on the side of the defendant and n u of 
the plaintiff. Tek Ghand. J.. in the course of his judgment stated : “It 
is not violation of every legal right which justifies the grant of an mjun:tive 
remedy. A party seeking such a relief may be precluded by reason of his 
own conduct from res >r ting to this remedy. There must be some equitable 
ground for interference by injunction such as a necessity of preventing 
irreparable mischief, or, in cases where the injury apprehended is of a 
character as cannot be adequately compensated by damage., or is one which 
must occasion constantly recurring grievance which necessitates a prevcotlvc 
remedy in order to put an end to repealed perpetration of wrongs This 
power has to be exercised sparingly and cautiously and only after thought* 
ful deliberation and with a conviction on the part of the Court of its 
urgency and necessity.” And then, “The principal function of an injunc- 
tion is to furnish preventive relief against irremediable mischief. An injury 
is dee died to be irreparable and the mischief is said to be irremediable* 
when having regard^to the nature of the act and from the circumstances 
relating to the threatened haroi, the apprehended damage caonut be adequate- 
ly compensated with money.” He went on, “An injunctive relief^ must 
not be granted when it is prone to operate contrary to the real justice of 
the case. What are the hardships which had to be balanced in this case ? 
If the plaintiff thought that he was being prematurely retired, he could 
claim damages measurable by the extent or the emoluments of which he 
had been unjustly deprived* On the other hand, if the plaintiff was actually 
due to retire on I4tfa July, 1961, on account of superannuation, he could 
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n.'tt be permitied to remain in service after that date, and, as a result of 
the arbitrary exercise of the discretion, he continues in the oflSce which 
he could not hold even for a day after 14th July, 1961. Against the 
injunctive fiat of the Court ordering his wrongful continuance 
in office, the defendant has no ex post Jacto remedv. In other words, 
in tte process of the inquiry as to whether the plaintiff is being 
rightly retired or not the Court, by giving him a temporary accommo- 
dation and by prejudging the case, has given him the actual relief, 
the grant of which was throughout seriously contested. The balance of con- 
venience in this case was on tiie side of the defendant and not of the plain- 
tiff. ’ Speaking on the principles governing the grant of temporary injunc- 
tion the learned Judge says : ‘‘Gouits when issuing permanent or temporary 
injunctions, must act in a careful and conservative manner and grant the 
relief only in situations which so clearly call for ic as to make its refusal 
work real and serious hardship and injustice. If the Court is satisfied that 
the circumstances of the case do not entitle the grant of a perpetual injunc- 
tion, a temporary injunction has per jorce to be refused. One of the pre^ 
requisites to the granting of an injunction is that the party seeking relief must 
establish the right that fie claims. If a right is being asserted which is not 
justiciable, no injunctive relief can be given either temporarily or.perpetually. 

A right not shown to be in esse cannot be protected by an injunction. In 
other words, an act which does not give rise to a cause of action cannot 
be rcsnained mT its perpetration prevented. The applicant must at least make 
out a prima facie case showing that the grant of the final relief sought is 
within the competence of the Court.** 

13 , Contract of employment wrongly repudiated. — It is well 

settled by several decisions in the courts ot England as also in India that 
even if a contract of employment is wrongly repudiated either by the 
employer or by the employee courts of law are unable to decree the specific 
performance of suen contract and force either the employer to take the 
employee in service or force the employee to join the service. Departure, 
however, has been made in cases of industrial disputes.^ 

The rcl atiunship between master and servant is often a matter of con- 
tract and if such contract is wrongfully terminated, the 
Termination of remedy of the aggrieved party lies in an action for damages 
services. the Court will not grant a declaration that a contract 

of service still subsists. Such declaration will amount to 
an order for specific performance of personal service which is practically 
forbidden in law. This will appear from See. 21, Cl, (6) [new Sec. 14, Gl. 
(6)] of the Specific Relief Act, 1877. 

In Dr. S. Duit v. XJnivetsiiy oj Delhi the Supreme Court was considering 
the case of an award which held that a Professor of an University had been 
dismissed wrongfully and mala fide^ that the dii>missal thus had no effect 
on his status and that he still continued to be a Professor of the University. 
It was held that the award directed specific performance of contract of 
personal service, and as such a legal proposition is clearly erroneous in 
view of Sec. 21 (6) [new Sec. 14, Cl. of the Specific Relief Act, 1877. 

In the case of Vine v. National Dock Labour Board, ^ it was held, in a case 
where the plaintiff’s employment las a registered dock worker employed in 


^ Calcutta Chemical Co, Ltd, v. D, K, 2. A.T.R. I95ft S.C. 1050. 
Harman, A.LR. 1969 Pat, 371 at p. 384. 3. (1956) 3 All B. R. 939, 
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_*‘®servc pool by National Dock Labour Board was terminated bv a 
disciplinary com tnittcc of the heal board, that the local board under the 
stamtory scheme set up under the Dock Workers Regulation of Employment 
Order, 1947, had no power to delegate its functions to the disciplinary 
committee and that the order of dismissa] accordingly a nullity. It was 
held in such a case that the plaintilf was entitled to a declaration that 
his name was never validly removed from the register as he would otherwise 
be difablcd to work as dock worker and he continued to be an employee of 
the National Board. It was obsers^ed by Viscount Kilmuir. L G , as follows : 

“This is an entirely different situation from the ordinary master 
and servant case. There, if the master wrongfully disinisses the ser- 
vant, cither summarily or by giving any insufficient notice, the emp- 
loyment is effectively terminated, albeit in breach of contract. Here 
the removal of the plaintiff’s name from the register being, in law 
a nullity he continued to have the right to be treated as registered’ 
dock worker with all benefits which by statute, that status emf erred 
on him. It is, therefore, right that, with the background of this 
scheme the Court should declare his rights.” 

It was also observed by Lord Keith of Avonholm that : 

“Normally, and apart from the intervention of statute, there would 
never be a nullity in terminating an ordinary contract of master and 
servant. Dismissal might be in breach of contract and so unlawful 
but it could only sound in damages.’ 

As enunciated in the above case the position will however be 
different when a statute intervenes in the relationship of master 
and servant and the employee is given a statutory status. If there is a 
violation of the provisions of the statute in terminating the services of 
such an employee, he will be eligible for a declaration that the oider termi- 
nating the icrvice is a nullity and that be continues to be in service. 

In the A&ansol Ehciria Supply Co, v, Chunnihl Daw,^ the company by a 
resolution purported to terminate the employment of the plaintiff and 
according to the plaintiff such resolution is void &nd ultra vires. It was 
held that though the plaintiff could not sue for enforcement of a contract 
for personal service, being barred under Sec. 21 (b) [new Sec. 14, Cl. (b)} 
of Specific Relief Act, ib77, there was no bar in his seeking a declaration 
from Court that the impugned resolution was void and ultra vires. The 
plaintiff was most vitally affected by the said resolution which afforded 
him the cause of action for the suit against the] company and the fact that 
the shareholders were no parties to the suit could not defeat the suit, nor 
was their presence necessary for adjudication of the issues involved in the 

proceeding. 

The plaintiff had instituted the suit for a declaration that the impugned 
resolution was void and ultra vires in that the mandatory provisions requi> 
site for passing such resolution were not complied with. I‘he suit therefore 
was not one against a wrongful dismissal nor one for enforcement of a con- 
tract of personal service. The plaintiff accordingly was entitled lo estab- 
lish in a court of competent jurisdiction that the impugned resolution 
being in violation of mandatory provisions of the statute was a nullity and of 
no effect and thus had no existence in law. If it was found so, he would 
be entitled to such declaration and be further entitled to consequential and 
ancillary reliefs which Bow from such declaration inter ait'a, namely thta 
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he was in ihc employ of the company and for an injunction restraining the 
defendants fiom in.crfeting with the plaimifl’s service under the company. 
This was a far from a suit for declaration that a termination of service 
was wrongful or for enforcement of a personal contract of service. Section 
21 (b) [new Sec. 14, CL (6)] or Sec. 42 (new Sec. 34) of the Specific Relief 
Act 1877, would thus be no bar to the suit for the said declaration, as U 
was not for enforcement of a personal contract of service but for a decla- 
ration of a legal right that a particular resolution of a Company, affecting 
the claimant s status, was void for non-compliance of statutory provisions 

which are mandatory.^ 

14 ^uSt for declaration that the dismissal order la breach of 
statutory conditions ol service Is invalid and nullity— MaintaiosbI. 
litv- A case for declaration of a statutory invalidity of an act of dismissal 
of employee is wholly different from the enforcement of a contract of 
personal service. The only question requiring consideration is »*»ethM 
any material term of service conditions which are statutory has been violate 
and if so. such act must be declared to be nullity, as the aggrieved employee 
under the provisions of the Act has a legal right under the certiBed Standing 
Orders Such declaration is different and far from a declaration granting 
enforcement of personal contract of service or re instatement of the *J™ss^ 
workman and it merely declares that toe order of dismissal in breach o 
statutory conditions of service is invalid and a nullity, so that the «niPj^y' 
ment was never terminated and the contract of .ervice continued to be in 
force The question as to whether the employer is a statutory i^son or 
otherwise is not relevant as the real question is whether the terms^of service 
are statutory and there has been a breach of its material provisions. 

In the above noted case, the plaintiff was temporary workman under 
the comnany. The order of dismissal by word of mouth was in breach 
of a material provision of the certified Standing Order of the company. 

It was held that the Standing Orders duly certified were ‘j** 
terms and conditions ol service as held by the Supreme Court. “ 
there was a breach of provision thereof, which was otherwise “ 
vision there was a legal right in the aggrieved party to challenge . 
arbe"ng “nullity and to obtain a decree declaring its statutory invalidity. 

IS No decree will be passed which is impossible ol perform- 
ance —Even though the impossibility of performing 

^efendLt’s own faul,.'^ equity will not decree that he shall do wtat 

Xious'^s beyond his power. For this reason if a vendor 

ODVIOU y . / a contract has been destroyed, or does not 

nerformance by the defendant would violate the law, a court 
"'equUy th^Sh Tmay award damages if the plaintiff Proper grounds 

?or brineine a bill, will not decree specific performance. 

Ih^ conuac? becomes impossible of P^f^^^.^Cr'Cu 

defendant U cannot be assent or action "^of a thW 

person , w " . Xhrs^ principle finds frequent application whew 

asbCn f ^ c ijfi tiiii* to real estate rcQuires tlic vendor’s wife to join in 

v.’irWh.u ■. E«i«a u...—. 
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would be ordered to procure his wife’s signature, if necessary to complete 
his title, the law is now settled to the contrary in England as well as in 
the United States. Where the wife refuses her inchoate dower right, some 
courts but not all, have refused to grant speciOc performance vith compen- 

sation for the wife’s interest. 

A reason sometimes given for the refusal of equity to decree perform- 
ance whiw^the defendant is unable to perform is lack of mutuality— the 
vendor could not have compelled performance, therefore the purchaser can- 
not. If this argument is sound the fact that the vendor s lack of title is 
remediable, because he can procure a good title by purchase, should afford 
no reason for a decree of specific performance against b>“> : »'•' invalidity 

of the argument is shown by the numerous decisions which aivard a pur- 
chaser sMcific performance with compensation and, generally, where a third 
person bn whose consent the defendant’s ability to perform depends is 

be willing to give the necessary consent, a decree will not be 
* Moreover ^ purchaser has been allowed in some cases to take 
a decree if he so wished which gave him all the vendor had, but left the 
full right for which he had contracted dependent on a third person s 
ketioD ® Pecuniary inability of the defendant will not preclude a decree for 
payment ofTe prurwhere such a decree is appropriate. Where a purchase. 
co^Wact^ to buy two adjacent lots from different owners for the purpose 

of emetiS a busLess building thereon, to the 

and thcreaficr, a zoning ordinance was passed prohibiting business 

huUdinffs on Ine of thi lots, this was held not to create such a hardship 
buildings on one j*r>rive the right to specific performance, even though 

the adjoining vendor could not have compelled specific performance. 

tA No decree will be passed If It Involves excessive difficulty to 

” In contracts other*^ than those ordinarily designated as contracts of 

itis eeMrally true, so far as affirmative relief is concerned, that 

Mukv will nit award specific performance where duty to be enforced is 
equity win not p r . . ^ - requiring constant super- 

continuous and reaches over Jong ^ ^ S 

S”u« wiU not enforL spe^^^^^ 

basis of equity’s disinclination to enforce building contracts “ 

the difficulty of “*■““"8 “ of damages 

?s“R"nd^te dTfficuUi«^^^^^^^^^ specific performance will be granted 

and the tlldency to modern times had been increasingly towards granting 

relie' where under the particular circumstances of the_ case damages are 
relie , where un P In an English case the requirements for specific 

not an adequate hkke been thus stated. The first is that the 

performance ol seeks to enforce the performance. 

buUthng work, of .^|l,at*^is to say, that the particulars of the work are 

m'ffrlJ^finLto' aslSe^tha. the Cour. can sufficiently see what is the 
SO far dcnniiciy ^ r which it is asked to order the performance. The 

exact nature of th , . .g. ^ substantial interen in having the contract 

second is that p nature that he cannot adequately be compen- 

tick If the commit by damages. The third is that the defendant 
Si't the “ntract obtained possession of land in which the work is 

WK-tJd to be done. But not all Amencan decisions where relic! has been 
fulfil the third requisite, which seems merely one .Uusirauon of a 
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situation where the second requisite is fulfilled. The modern test is whether 
the difiicuUies of supervision outweigh the importance of granting specific 
performance because of inadequacy of damages. 

The indisposition of equity to grant specific performance of acts which 
require time for their performance, suen as building contracts, is Increased 
where a continuous series of acts must be performed according to the terms 
of the contract for an indefinite period of time. Thus, contracts which call 
for thc^ operation of a railroad in a particular way for a considerable or 
indefinite time have not generally been enforced. But contracts involving 
such oversight by equity will be enforced if justice makes it imperative. 
Therefore, where the plaintiff has conveyed land or parted with valuable 
consideration in return for the promise of a railroad to maintain stati ms 
or switching tracks or to stop trains, such contracts have been enforced 
when not conflicting with the carrier’s public duty. And in recent years a 
recognition by the courts of the interests of the public in the performance 
by public service companies of some of their obligations has established 
the principle that where public interests require, equity will decree specific 
performance of contracts though tuey involve a long continued scries of acts. 
Even though no public interest is involved if the legal remedy under the 
particular circumstances of the case is clearly inadequate, in recent years 
some courts at least are disposed to grant relief if possible thougu the con- 
tract^ calls for long continued performance, as instalment contracts, or 
requirement or output contracts, or covenants in leases to heat and light 
demised premises. 

A disposition has existed, where the Court was prepared to give relief 
calling for continuous performance to do so by a decree in form negative, 
though in effect requiring affirmative action ; but since the defendant 

must act and not simply forbear there seems no reason why the decree 
should not so state.* 

17. Effect of the decree — Impossible of perrormance.^The prin- 
ciple in respect of suits for specific performance of contract is that the Court 
will not decree any suit for the specific performance of a contract which be- 
c(^cs impossible of performance, nor will the Court execute such decree, 
which becomes impossible of execution. It matters little, that it becomes 
impossible of performance for the dcfualt of the defenclant but the courts of 
equity will refuse either the passing of the decree or refuse to execute it, 
because even if such decree is passed it will be beyond the power of the 
defendant to comply with it. In such cases the Court may, instead of decree- 
ing specific performance of the contract, award adequate damages. Similarly, 
those contracts the performance of which would violate the law, or 
the subject-matter of which has been destroyed or does not, in fact, 
exist, the appropriate relief in such cases is not the decree of specific 
performance of the contract but the award of adequate damages to 
compensate for the loss or injury to the plaintiff. 

Similarly, the courts will not enforce the specific performance of these 
contracts for the performance of which the sanction, assent or permission or 
action of the third person is needed. This principle is frequently applied 
where the transfer of a valid title to real estate requires the vendor’s wife 
to join in the conveyance. Though it was origioady held in England that 
a vendor would be ordered to procure bis wife’s signature if necessary to 
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complete his title, the Ibw is row settled to the contrary in England as well 
as in the United States. Where the wife refuses to release her inchoate 
dower right, some courts, but not all, have refused to grant specific per- 
formance with compensation for the wife’s interest. 

A reason sometimes given for the refusal of ecjuity to decree performance 
where the defendant is unable to perform is lack of mutuality — the vendor 
could not have compelled performance therefore the purchaser cannot. If this 
argument is sound the fact that the vendor’s lack of title is remediable, be- 
cause he can procure a good title by purchase, should afford no reason for a 
decree of specific performance against him ; but the invalidity of the argu- 
ment is shown by the numerous decisions which award a purchaser specific 
performance with compensation, and generally, where a third person on 
whose consent the defendant’s ability to perform depends is shown to be 
willing to give the necessary consent a decree will not be denied. 
Moreover, a purchaser has been allowed In some cases to take a decree if he 
so wished which gave him all the vendor had, but left the right for which 
he had contracted dependent on a third person’s action. Pecuniary inability 
of the defendant will not preclude a decree for payment of the price where 
such decree is appropriate. Where a purchaser contracted to buy 
two adjacent lots from different owners for the purpose of erecting a 
business building thereon, to the knowledge of all parties concerned, and 
thereafter, a zoning ordinance was passed prohibiting business buildings on 
one of the lots, this was held not to create such a hardship or impossibility 
as to deprive the right to specific performance, even though the adjoining 
vendor could not have compelled specific performance.^ In contracts other 
than those ordinarily designated as contracts of service, it is generally true 
so far as a fiirmative relief is concerned, that equity will n Jt award specific 
pccformance where the duty to be enforced is continuous and rea^^hes over 
long period of time, requiring constant supervision by the Court. Therefore, 
there is no doubt that as a general rule the Court will not enforce specific 
performance of a building contract. The basis of equity’s disinclination to 
enforce building contracts specifically is the difficulty of enforcing a decree 
without an expenditure of effort disproportionate to the value of the result. 
But where the inadequacy of damages is great, and the difficulties not extreme, 
specific performance will be granted and the tendency in modern times had 
been increasingly towards granting relief, where under the particular circum- 
stances of the case damages are not an adequate remedy. In an English case 
the requirements for specific performance of such contracts have been thus 
stated. The first is that the building work, of which (the plaintiffl seeks to 
enforce the performance, is defined by the contract ; that is to say, that the 
particulars of the work are so lap definitely ascertained that the Court can 
sufficiently see what is the exact nature of tbe work of which it is asked to 
order the performance. 1 he second is that the plaintiff has a substantial 
interest in having the contract performed, which is of such a nature that he 
cannet adequately be compensated for breach of the contract by damages. 
The third is that the defendant has by the contract obtained possession 
at land in which the work is contracted to be done. But n>t all Ameiican 
decisions where relief has been granted fulfil the third requisite, which 
seems merely one illustration of a situation where the second requisite is 
fulfilled. The modern test is whether the difficulties of supervision 
outweigh the importance of granting specific performance because of in- 
adequacy of dansages. 


1. Willi ston on ComraiU, (1937 Ed.), Sec. 1422 
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The indisposition of equity to grant specific performance of acts which 
require time for their performance, such as building contracts, is increased 
where a continuous series of acts must be performed aceording to the terms 
of the contract for an indefinite period of time, ^^us, contracts which call 
for the operation of a railroad in a particular way for a considerable or 
indefinite time have not generally been en orced. But contracts involving 
“ch oversight by equity will be enforced if justice makes it imperative. 
Th«efore ^ where the plaintiff has conveyed land or parted with valuable 
consideration in return for the promise of a railroad to maintain stations or 
switching tracks or to stop trains, such contracts have been enforced when 
noJ conflicting with the carrier’s public duty. And in recent years a recogny 
tion by the courts of the interests of the public in the performance by public 
service companies of some of their obligations has established the principle 
that where public interests require, equity will decree specific performance 
of contracts though they invol e a long continued series of acts. Even 
though no public interest is involved if the legal remedy under the particular 
circumstances of the case is clearly inadequate, in recent years romes courts 
at least are disposed to grant lelief if possible though the contract calls for 
long continued performance, as instalment conwacts, or requirement or 
output contracts, or covenants in leases to heat and light demised pic- 

mises. 

A disposition has existed, whether the Court was prepared to give relief 
calling for continuous performance to do so by a decree, in 
though in effect requiring affirmative action ; but since the defendant mi«t 
act, and not simply forbear, there seems no reason why the decree should not 

SO state.^ 

18. Contracts depending upon personal quallBcatlons or 
—It is well settled that contracts of personal service rannot be sjwcihc^y 
enforced. In Padrauna Raj Krishna Sugar Works IM. v. Kunwar I^xmi Pratap 
Sn Singh? the Court stid : ‘’It is well-established that no 
be issued, which has the effect of forcing the personal service oj, 
upon an unwilling employer.” In Matr v. Htn^aya Tea Co.. W. 

Pagewood, V. C., observed : “Even assuming, in favour of the plainiitt, me 

construction given by him to the articles that he was to be 

by the authority of a general meeUng, or that his acceptance of shares wm 
conditional on bis being rewined as agent, the Court cannot 
favour, as the duties of an agent are in the nature of personal 
as such incapable of being enforced in equity. In NusseriMnjt . 

Gordon,* the facts were these; The plaintiff^* complained against a r«o 

Vion dated 8th August, 1881, appointing Messrs. H. G. & ^ 

the company in place of the plaintiffs. The plaintiffs said that the sarf 
resolution was idira vires and prayed for an injunction to restram the^ien- 

dants fiom giving effect to the said resolution. It was stated that the Gourt 

will not compel one man to continue to employ another in services of a 
personal nature, which would depend for the efficiency upon the 
qualities of those with whom the contract was entet^ into, and more 
especially when they were services of trust and confidence. The Oou 
then concluded with these words : “Applying this prmciple to the 


1. Williiton on CoiOretU, (1937 Ed.), 3. (1865) L. R. I. Eq. 411 t (1865) 13 L. 
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presenl case* U Is possible to conceive any duties of the more confidential 
cliaractcr than those of a manager of a spinning and weaving company, to 
whom the entire business of buying raw material creating the manufactured 
articles and selling the outcome of the mill is entrusted, together with the 
largest possible powers for the efficient discharge of those duties. Would it 
be possible to impose a heavier burden on a company of this character, than 
by compelling it to retain a firm in the exercise of such duties after it had 
forfeited the confidence of the directors and shareholders. I can come to no 
other conclusion than that this Court would not, either by decreeing specific 
petformance or by injunction, compel a company to retain its agents in its 
employ* but would leave the latter to their action for damages. 


"If this be so, ought the Court to restrain the company from doing that 
which is only a violation of what is ancillary to, or incidental to the princi- 
pal part of the contract, viz. the agreement that the plaintiffs should be agents 
for twenty-five years. The case of Breti v, Easi India and London Shi^ 
Company has, I think, a distinct bearing on^this question. Here the 
exercise of the powers mentioned in Cl. 98 of the articles is but an adjunct 
to the agency, and if the Court could not compel the company to retain the 
plaintiffs as their agents, would St not be worse than futile to restrain them 
from doing^ acts which are equivalent to carrying on the business of the 
company, simply because thev are in violation of the agents* power. It is 
to be remarked that Wood, V. C., reserves his option as to what the Court 
would do if the term in the agreement, the violation of which sought to 
be restrained, were quite distinct from the rest by which I understand him as 
meaning if there had been no question of removing the agents.”^ In N. C. 
Sircar and Sons v. Barahoni Coal Concern it was held that a limited liabi- 

lity company could not be restrained by injunction from dispensing with the 
services of the managing agents, though managing agents could be removed only 
in the specified manner after a specified period. The remedy of the managing 
agents in such a case lay in a suit for damages for wrongful dismissal. In Ram-- 
kumof Potdar v. Sholapur Spinning & Weaving Co, Lid. the plaintiff claimed a 
declaration that certain resolutions passed by the directors dismissing the com- 
pany’s agents were in contravention of the memorandum and the articles of 
association of the company and were tbereFore not binding on the members 
and secondly for an injunction to restrain the defendants from acting upon 
the resolution. It was held that the Court did not generally interfere with the 
internal management of the affairs of the company, and if the majority of 
the shareholders considered that particular contract of employment should 
be terminated, the Court would not, as a rule, consider the matter at the 
instance of a minority of shareholders. In Sardar Guhb Singh v. Punjab 
Zamindar Bank Ud.^ it was held that an injunction would not issue in the 
case of contract® which could not be specifically enforced, or where breach 
of the contract conld be adequately compensated in damages. It was further 
held that the principles applicable to the issue of an injunction at the 
instance of dismissed servant ought also apply in the case of a dismissed 



asent, that is the managing director of a company. It would be contrary 
^public policy to impose upon an unwilling principal, an agent whom he 
^d.^,not wish to employ, especially when the agent could bring an action 
fo^^ages^ 

Padrauna Raj Krislma Sugar 
Merwaaji u. Gordon, I. Works Ltd. u, Kunwar Laxmi Pratap 

26f> at pp. 283-84. Naraia Singh. A. I. R. 1934 All 

N, 289 : 13 I. C. 868. 74 at pp. 78, 79, 
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A contract dependent for its perfoimance on the personal qualifications* 
technical knowledge, skill or volitiens of a party cannot be specifically en- 
forced. The principle underlying ibis rule of law is that if the relation of 
employer and employee is to be of value or profit to cither it must be marked 
by some degree of mutual confidence and satisfaction, and when these are 
gone and tbeii places usurped by dislike and distrust^ it is to advantage of 
all concerned that their relation be severed.^ To this may be added another 
equally cogent reason. “The right tJ dispose of one’s labour as he will”, 
observed Knowlton, C. J., “and to have the benefit of one’s lawful contract, 
is incident to the freedom of the individual which lies at the foundation of 
the Government of all countries and maintains the principles of civil liberty.”® 
To many persons, the right to labour is the most important and the most 
valuable right they possess, it is their fortune constituting the only means 
they have to obtain food, raiment and shelter and to acquire property. To 
iuch persons deprivation of this right is ruin and to abridge it is to do them 
an injury which will very likely result in their ruin. VVhen, therefore, a 
court is asked either to deprive a person of this right or*to abridge it, it is 
its duty before it acts, to consider with utmost care whether, if it does what it 
is asked to do, it will not on a careful comparison of the consequences do 
more injustice than justice.”® “The Court will not compel one man to con- 
tinue to employ another in service of a personal nature, by which I under- 
stand, services of such a nature as to depend for their efficiency, upon the 
personal qualities, of those with whom the contract is entered into, and more 
especially when they arc services of trust and confidence.”^ “The courts as 
such, have never dreamt of enforcing agreements strictly personal in their 
nature, whether they are agreements of hiring and service, being the common 
relation of master and servant or whether they arc agreements for the purpose 
of pleasure or for the purpose of scientific pursuit or for the purpose of chari- 
ty or philanthrophy,”® 

A contract for personal service cannot be specifically enforced nor is it 
open to the servant to refuse to accept repudiation of the contract of service 
by his master and insist upon sitting on the ground that his services had never 
been validly terminated. He cannot insist on the payment of wages for the 
remainder of the working days.® 

19. Servants of the local bodies. — Where the petitioner who was an 
employee of the Life Insurance Corporation of India, was subsequently dis^ 
missed, it was held that the relationship of the petitioner was governed by the 
general principle of the master and servant and the proper relief in such a 
case that could be claimed by the dismissed servant was by way of a suit for 
wrongful dismissal and not injunction or mere declaration. 

In Ram Babu Raihaur v. Divisional Manager^ Life Insurance Corporatton of 
India Lid.^ which was a case under Art. 226 of the Constitution of India it was 
ruled that a writ of mandamus^ claimed by the petitioner was not the proper 
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remedy. If such a writ was granted it would be in the teeth of the provisions 
of Sec. 21(&) of the Specific Relief Act, 1877, The learned Judges after 
reviewing the authorities cited before him, i. e. Dr. S. DuU v. University of 
Delhi ^ Municipal Boards Shahjahanpur v. Sardar Sukha Singh,^ Prabhu Lai Upa^^ 
dkya V. Distrief Board, Agra,^ and B, Roshan Lai Goswala v. District Board, AH- 
garhf summarizes his conclusion at page 505 of the report thus : **These cases 
would show that a servant is ordinarily at the pleasure of the master unless 
that pleasure is curtailed either by any contract or by statutory provisions and 
that the remedy of a servant who has been dismissed illegally lies in not filing 
a suit for reinstatement or for a declaration or for an injunction because such 
a relief cannot be granted to him because of the provisions of (old) Sec. 21 (6), 
(old) Sec. 42 and (old) Sec. 56 of the Specific Relief Act and his only remedy 
lies in filing a suit for damages.”^ 

The learned Judge then goes on to say : There are observations in 

the judgment of their Lordships of the Supreme Court in the case of Parshotam 
Lai Dhingra v. Union of Indian where their Lordships held that in a case where 
the provisions of Art. 311 of the Constitution did not apply the remedy of the 
dismissed servant was only by way of a suit for wrongful dismissal. The 
exact words in which their Lordships had expressed themselves arc as 
follows ; 


In other words and broadly speaking Art. f311 (2) will apply to 
those cases where the Government servant had he been employed by 
a private employer will be entitled to maintain an action for wrongful 
dismissal, removal or reduction in rank. 


“The position might be different in a case where the dismissal order has 
been passed in violation of the constitutional provisions. The reason being 
that the Constitution is supreme and the other laws are subordinate to it. In 
a case where Art, 3LL of the Constitution is infringed a dismissed servant may 
obtain relief of declaration that the dismissal is illegal and void, he still con- 
tinues in service. The cases of the High Commissioner of India v, /. M, Lall,'^ 
and North West Frontier Province v. Suraj NarainAnand,^ are illustrative of this 
principle, but it must be borne in mind that these cases proceed on the assump- 
tion that the right of the master to terminate the service of the servant at 
pleasure stands curtailed by constitutional provisions. 


‘‘Another example of cases where the general law of master and servant 
sund modified are those which are covered by the Industrial Disputes Acs.* 
In that case it was held by the Federal Court that an industrial tribunal is not 
fettered like ordinary courts to enforce a contract and may create obligations 
or Sfy contracts L the interest of the workmen to protest and prevent the 
unfair prav tice of victimisation and those courts can direct re in statement of 
dismissed employees because the discretion is not fettered in any way by the 
limitations which arc placed on regular courts to direct the re instatement of 

a disnussed employee. 
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“In other words, the general law of master and servant to the effect that 
the servant is at the pleasure of the master will stand in every case except in 
those where the same has been abrogated either by a statutory provision or 
by special contract. In the case of Government servants to whom Art. 311 
of the Constitution is applicable and in those cases where the provisions of 
the Industrial Disputes Act are applicable the general law that a servant is at 
the pleasure of the master stands abrogated to the extent to which the provi- 
sions of the Constitution or the Industrial Disputes Act provide.**^ 


Therefore under Sec. 14 (6) of the Specific Relief Act, 1963, it is not 
permissible to order the re-instatement of an employee to specifically enforce 
the contract of employment and if this is not permissible under the general 
law, the same result should not be permitted to be achieved in a circuitous 
and by indirect means. 

20. Contracts running into minute or numerous details. — Court 

will not pass a decree for specific performance of a contract which runs into 
minute or numerous details. Illustrations 5, 6, 7, 9 and ll appended to the 
(old) Sec. 21 arc instances in point. In such cases, the Court refuses to 
interfere, not because the Court cannot formulate a decree which shall order 
everything necessary for complete performance or which shall not be absolute- 
ly incapable of compulsory execution, but because “the enforcement of the 
decree would unnecessarily tax the time, attention and resources of the 
Court and thereby interfere too much with its public duties to other suitors, 
and in the general administration of justice**.^ The Court docs not enforce 
the performance of contracts which involve continuous acts, and require 
the watching and supervision of the Gourt.^ A continuing covenant will 
not be negatively enforced by an injunction restraining its breach, when 
the acts alleged to be in violation of it arc numerous and each one of 
them would require a separate judicial examination — perhaps an action of 
law — in order to ascertain w hether it constituted a breach or not, and where 
the same controversy should arise with respect to every violation of the 
injunction.^ 

21. Otherwise from Sts nature, etc.— Where the contract is from its 
nature such that the Court cannot enforce its performance, it is necessarily no 
subject of its jurisdiction in that respect.® An illustration on the point is a 
contract to form and carry on a partnership. The Court will not enforce 
such an agreement even though there is no particular objection on the ground 
of illegality, fraud or other impropriety.® On the same ground a contract in 
respect of sale or purchase of goodwill cannot be enforced.^ But a suit to 
enforce a contract to form a partnership to purchase estate was enforced in 
America.® 

22. Contingent contracts, which depend for their validity or enforce* 
ability on the happening of a contingency cannot, ’in their nature, be specifical- 
ly cntorced, fall under this clause. A contract for sale in respect of property 
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under attacliinent made ** subject to Court’s approval”, is a contingent con- 
tract. If the approval is refused by the Court, the contract falls to the 
ground and cannot be made the basis for a decree for specitic performance. 
The approval of the Court is a vital condition of the agreement intended not 
exclusively for the benefit of the purchaser and it is for the benefit of the ven- 
dor also. It follows that the purchaser cannot get rid of the necessity for the 
approval of the Court by his waiver.^ 


23. WagerSog contracts. — A wagering contract is one by which two 
persons, professing to hold opposite views touching the issue of a future un- 
certain event, mutually agree, that defendant upon the determination of that 
event, one shall win from the other and tha t other shall pay or hand over to 
him a sum of money or other stake, neither of the contracting parties having 
any other interest in that contract than the sum or stake he will so win or lose 
there being no other real consideration for the making of such contract by 
either of the parties.^ The definition received final and qualified approval of 
the Court of Appeal in Ellesnters v. Wallaoe,^ There are certain special features 
in wagering contracts which need be clearly understood. The first special 
feature is that it depends upon some uncertain future event. The second 
feature is that one party is to win and the other is to lose upon the determi- 
nation of that uncertain future event.* In a wagering contract one party 
must either win or lose under the terms of the contract. It is not a wagering 
contract if one party may win but cannot lose, or if he may lose but cannot 
win, or if he can neither win nor lose. The third condition is that there must 
be two parties or groups of parties to a wager, but one of whom is capable of 
winning or losing. The fourth feature is that stake must be the only interest 
which the parties have in the contract. 

The effect of a wagering contract is that it is void and is not legally 
enforceable. It confers no right and creates no obligations at law. If the 
loser fails to pay recovery can be enforced by action whether brought for the 
amount of the cash or on account stated.® In Hill v. Hill {IVilliam), Park 
Lans Ltd.^ the facts were these I On 22nd July, 1946, the Committee of 
Tattersall made an order that appellant, an owner of race horse, should dis- 
charge the amount of his unpaid cost of £ 3,635 12a'. due to the respon- 
dents by paying £635 12s. 6ii., within 14 days and thereafter by paying month- 
ly instalments of £100. In August 1916, the appellant having failed to comply 
with the order, gave the respondents a cheque for £635 12s. 6d, post-dated to 
10th October, and promised to begin the monthly instalment in November in 
consideration that respondents would refrain from enforcing that order. En- 
forcement of that order would involve his being posted as defaulter and 
warned off New Market Health. The appellant failed to pay the instalments 
and the respondents sued to recover their amount. The House of Lords by 
a majority of four to three held that this contract was void and hence unen- 
forceable in law. This is a leading case which has set at rest the controversy 
which was raging for the last 40 years* (As regards the effect of the contract 
as between principal and agent, lender and borrower, see the Law of Contracis» 
5th Ed., by Cheshire and Fifoot, pages 260 to 267, for detailed discussion.) 


24. Fk'incftple ot tha clause. — ^The principle of this clause is that the 
courts should not decree suits for the enforcement of the specific performance 
of the contracts which in their very nature are determinable and the reason is 
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that even if the suit is decreed for the enforcement of such contract* party by 
merely terminating the contract can get rid of the legal effect of such decree. 
The refusal of the Court to decree specific enforcement of such contracts is 
based on the principles of propriety and not necessarily on the iUegality» iH’ 

equity or unfairness. 


Where the terms of contract show that the partnership would be partner^ 
ship at will, it should not be specifically enforced as it could be terminated 
immediately. Moreover as observed by Lindley on Partnership (11th Ed.,^ p. 
^:82) on principles also such contract should not be specifically enforced. If 
two persons have agreed to enter into a partnership and one of them refuses 
to abide by the agreement, the remedy for the other party is an action for 
damages and not except in the cases to be presently noticed, for specific per- 
formance. To compel an un willing person to become a partner with another 
would not be conducive to the welfare of the latter, not more than to comj^l 
a maQ to marry a woman he did not like would be for the beneht of the 

lady.” 

“Moreover, to decree specific performance of an agreement for partner- 
ship at will would be nugatory inasmuch as it might be dissolved the moment 
after the decree was made and to decree specific performance of an agrw- 
ment for a partnership for a term of years would involve the Court in the 
superintendence of the partnership throughout the whole continuance of the 
term. As a rule, therefore, the courts will not decree specific performance of 
an agreement for a partnership.*’^ 

25, Determinable deed. — Where a contract of sale is determinable at 
the option of the seller within a specified period, on repayment of the consi- 
deration, the other party cannot get a decree of specific performance of the 

agreement.^ 


26. Agreement to abide by the statement of referee whether 
enforceable specifically. — Where a party agrees to the appointment of a 
referee and gives his consent to the case being decided on the staiemeni made 
by the referee, he is not debarred from resiling from the agreement before the 
statement is actually made. He can insist on the case being decided by the 
Court instead of in accordance with the statement of the referee. The state- 
ment of the referee in such a case, in view of the agreement between both 
the parties, would be binding upon them as admission under Sec. 20 of the 
Indian Evidence Act. But before the statement is made by the referee a 
party can resile from the agreement.^ In Saheb Ram v. Ram Nmaz,^ the ques- 
tion referred to the Full Bench was “Whether a party who offers himseif tobe 
bound by the statement of any of the opposite parties or of a witness under 
Sec. «, Oaths Act, ActX of 1873, can resile from such an offer after the other 
party or the witness has agreed to make such an oath or affirmation but before 
such oath or affirmation had been actually administered ? 

The Full Bench answered the question as follows : 


(1) Where a party offers #t) be bound by the statement of any of the 
opposite parties under Seo. 9, Oaths Act, he cannot resile from such an offer 
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after the other party has agreed to make such oath, unless there be sufficient 
cause to the satisfaction of the Court for allowing the offerer to resile, and 

(2) Where a party offers to be bound by the statement of a witness, he 
cannot resile from such offer if any of the opposite parties has accepted that 
offer or has made a similar counter-offer, unless there be sufficient cause to 
the satisfaction of the Court for allowing the offerer to resile, but he can re- 
sile from it if there has been no such acceptance or counter-offer by any 
other party to the judicial proceeding. In this connexion the following state- 
ment of Agarwala, ]*, deserves mention : “It appears to me that the agree- 
ment in the present case is of a binding character in spite of the fact that the 
specific relief cannot be given to the offerer as against the person agreeing to 
take the special oath. Section 12 provides that if oath is refused to be taken 
by the party or witness concerned, this fact will be recorded in the proceed- 
ings. Unless there be sufficient reasons for the refusal, refusal to take the 
oath after one has agreed to take it raises a presumption against hiro and in 
favour of the truth of the case of the other side.” While referring to Bisham- 
bkar V, Radka Kiskan,^ the learned Judge Agarwala, J., observed : 

“With all tespect, I ree no reason why such an agreement between 
the parties should not be given effect to. The Civil Procedure Code 
is not exhaustive of the modes in which a proceeding may be decided. 
When two parties agree that the decision of a case may be reached in 
a particular manner, e. g., according to the statement of a particular 
person, commonsensc and natural justice point to the conclusion that 
the case may be decided in that particular manner. There is nothing 
in the Code of Civil Procedure or any other law which prevents the 
Court from following the procedure suggested by the parties. 

“This matter was dealt with by a Full Bench in Mst. Akbari Begum 
V. Rahmat Hussain^ and it was held that an agreement like the one 
under discussion is binding on the parties, that the case can be 
decided according to it and that the Court has a power to follow the 
procedure indicated by the parties in deciding the case. It was fur- 
ther held that the agreement was not opposed to public policy nor 
repugnant to the provisions of the Contract Act or any other law and 
was binding on the parties. 

“In my opinion where an agreement is made between the parties to 
abide by the statement of a person, it is a valid agreement enforce- 
able by the Court except when there are sufficient reasons for resiling 
from it in which case the Court may allow one of the parties to resile 
from the agreement. In the absence of any such sufficient cause the 
Court is bound to enforce the agreement, to take down (the statement 
of the party concerned and to decide the case accordingly. The true 
basis of the power of the Court to decide a case in accordance with 
the agreement between the parlies is neither Sec. 20, Kvidence Act, nor 
O. XX.11I, R. 3. G. P. G., nor the Arbitration Act but the agree 
ment of the parties themselves. If the agreement is valid, the Court 
has a power under its inherent jurisdiction to give effect to 

In Gian Ckand Sharma v, Bansi Lai,* P. G. Pandit, J,, the learned Judge, 
strikes a discordant note and expresses his dissent from the view expressed by 

U IRSl A L. J. 393. 

2, 1933 All. L. J. 1127. 

Newaa^ A, J. {t. 


1952 All. 882 at p. 886. 

4. A. J. R,, 1961 Puijj. 31 at p. 3^, 
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Agarwala, J., quoted above and says I 

“With great respect to the learned Judge. I cannot persuade myself 
to subscribe to the abovementioned proposition enunciated by him. 

“Apart from the fact that the case dealt with by the Full Bench was 
one under the Indian Oaths Act, I am of the view that such an agree- 
ment cannot be enforced in the same suit, because the Court is not 
concerned with the '*nforcement of that agreement the suit having not 
been filed for that purpose. The Court can take cognizance of the 
adjustment of the suit, if in pursuance of that agreement the referee 
has made the statement and the agreement is perfected into an adjust- 
ment of the claim. For the breach of such an agreement the remedy 
of the aggrieved party may be by way of a separate suit for damages. 
There cannot be specific enforcement of such an agreement which is, 
by its rature, revocable, because a party cannot be bound to make an 
admisficn and can resile from s: aking the same before it is actually 
made.^ 

“The inherent powers of the Court cannot be invoked for the en- 
forcement of an agreement which, under the law. cannot be specific- 
ally enforced even in a separate suit. Besides, the enforcement of 
such an agreement -.is likely to lead to confusion, because the Court 
instead of determining the right, and liabilities of the parties in res- 
pect of the subject-matter of the suit, would be compelled to launch 
an enquiry into extraneous matters. It is also significant to mention 
that the Full Bench decision did not disagree with the Special Bench 
decision in Mst. Akhati Begum v. Bahmat Hussain wherein it was held 
by Sulaiman, C, J., that a party could resile from the agreement, 
before the referee made his statement.’* 

27. Section 14 (d). — The principle behind this sub-clause is that the 
Court should not decree suits for specific performance of those contracts which 
are more or less permanent in nature and require its constant, continuous and 
perpetual supervision. Prior to the enactment of the present sub-clause of 
the new Sec. 14, the law contained in its corresponding counterpart, i. e. Sec. 
21 ( 5 ) (old) of the repealed Act was that the Court was to.refuse to decree spe- 
cific performance of those contracts, the performance of which involved the 
performance for a period longer than three years which was considered a fair 
and reasonable time under the law. But now under the amended law the 
Court is bound to refuse specific performance of those contracts, which require 
continuous performance and which the Court finds it impossible to supervise 
and the discretion has no doubt been left with the Court to sec whether it 
should with due regard to the nature and duration of the contract and its 
continuity and its capacity to enforce, direct or supervise the performance 
decree specific enforcement of such c rntracts and the reason is obvious. The 
Legislature in its wisdom has thought it fit to confer wide discretion on courts 
without any fetters leaving the Court to decide in the background of each 
case on the basis of the well-established principles of justice, equity and good 
conscience for the relief to be given in such case is without doubt to be equit- 
able and according to the recognized principles. MelHsb, L. J., in this con- 
nexion observed : “A court can only order the doing of something which 
has to be done once for all, so that the Court can see to its doing.”® The 


1. See Sue. 21 {d) of the Specific Relief 3, Powell v. TaffVale Ry. Go.| (1874J 9 

Act. Ch, 337 , 

2. A. I. R. 1933 All. 861. 
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present Cl. (n) of the new Sec. 14 of the Specific Relief Aci enacts that wlnere 
a contract involves the performance of a continuous duty which the Court 
cannot supervise, it should not be specifically enforced. 

38. Sub-section (2) of the section. — The principle behind this sub< 
section is that except where the case is directly covered by the Arbitration 
Act, 1940, no other contract to refer future disputes, differences or contro- 
versies to arbitration shall be specifically enforced and the reason behind 
this rule is that under the law it is not open to the parties to create courts or 
tribunals of their own choice and to ignore courts of law for the purpose of 
settling their disputes and the exceptions to this rule are clearly recognized, 
namely the circumstances, which would attract the operation of the law of 
arbitration. Beyond the scope of that Arbitration Act there are no other 
provisions in law which would bring into operation private tribunals of the 
choice of the parties and for the enforcement of their decisions. 


29. History of the law. — Under Sec. 28 , Contract Act, it was not 
ordinarily open to parties to ignore the courts of the country and to set up a 
tribunal for decreeing their disputes. One exception was recognized to the 
eff^ect that if the parties had agreed to refer their disputes to arbitration, the 
existence of the agreement shall be a bar to seeking redress in the ordinary 
courts* The section also recognized the right of one of the parties to sue for 
the specific performance of the agreement to refer. Then came the Specific 
Relief Act of j877. which by Sec 2 1 (old) took away the right to sue for the 
specific enforcement of the contract, but preserved the right to the party who 
was willing |o abide by the agreement, to object to the trial of the suit filed 
by the other party. This was followed by Sec. 22 of the Second Schedule 
to the Code of the Givi! Procedure, Act V of 1908, which repealed that por- 
tion of Sec. 21 (old) of the Specific Relief Act which enabled the defendant 
to plead the agreement to refer as a bar to the suit.^ Now Second Schedule 
to the Code of Civil Procedure has been repealed by the Arbitration Act, X 
of 1940. The result of all these legislative changes is that para. 22 of Sch, II 
of the Code of Civil Procedure, 1908, having been repealed can no more have 
repealing effect on that portion of See. 14 (new), Specific Relief Act, which 
enables the defendant to plead the agreement to refer as a bar to the suit. 
However, Sec. 14 (2) of the Specific Relief Act, 1963, reads as hereunder : 
“Save as provided by the Arbitration Act, 1910, no contract to refer present 
OB future difference to arbitration shall be specifically enforced j but if any 
person who has mide such a contract (other than an arbitration agreement to 
which the provisions of the said Act apply), and has refusod to perform it 
sues in respect of any subject which he has contracted to refer, the existence 
of such contract shall bar the suit.” The net result of all these legislative 
chaiiges is much the same, while before the coming into force of Indian Arbi- 
tration Act, X of 1940, the plea of cxisteace of contract to refer to arbitration 
could not be raised incases governed by the provisions of Sen. II of the 
Code of Civil Procedure. 1908, now this plea is equally unavailable m cases 
ghveraed by the provisions of Act X of 1940. As remarked by the Hem me 
fudges of the Madras High G^urt in Appavu Rowther v. Seem Rowther,^ the 
ittteut to be gathered from the Acts is that the right of a party to seek the 
iiStistence of the properly constituted courts of the realm unrestricted, it 
nLClS^ar'that the right of a suitor to seek assistance of the Court in spite of an 






vu Rowther Seeni Rowther, 
1918 Mad. 719 at p. 7 19 ; 

15 : 42 1. C. 514 : 33 M. L. J. 

. A,— 57 


177 : 6 L. W. 243. 
2. at pp, 719-20, 
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afrrcemcnt to refer to arbitra f Jon Fas been preserved intact, but at tbe same 
tSme to rhrct the reralrjtrant parly provision has been made, formerly in 
Ser. 18, Sob. II, C. P. C. and now in See. 34 of the 'Arbitration Act, 1940. 
Under this provision of law if the Court is appri.^^ed that an agreement to 
refer was entered into it may stay tbe trial of the suit. The Court may ask 
the arbitrator to give bis decision. But the discretion is in the Court. 

30. Scope of the sub-section.— Formerly there was a proviso to Sec. 21 
of the repealed Specific Relief Act which covered tbe cases of arbitration 
which laid down an exception to tbe rule laid down in Sec. 21 of the repeal- 
ed Act. Now sub-section (2) has been re-enacted in its place without any 
change. Where an agreement of reference to arbitration has been acted upon 
and determinated upon in an award, a suit for cancellation of the award 
on the ground of fraud and collusion is not against the tenor of Sec. 14 (2) 
of the Specific Relief Act, 1P63, This section has no application except 
where a person having made a contract to refer a controversy to arbitration 
has refused to perform it and institute a suit in respect of subject-matter in 
defiance of the contract.^ This right to refer the disputes to arbitration is a 
substantive right conferred by the statute. This sub-section bars a suit pend- 
ing dispoFal of such reference, which bar can be removed only by the death 
of the arbitrator and restores the right of suit. 

Sub-section (2) of this section has a restricted scope and application. 
Therefore, while interpreting and applying the provisions of this sub section 
ore has always to keep the cardinal principle in mind, namely that a party, 
when he submits his case to arbitration, deprives himself of the right granted 
to him under the general laws to have his case decided by a court of law, in 
accordance with the procedure prescribed under the law. Therefore from 
the terms of reference it must so clearly appear that the party submitting for 
a reference has unequivocally intended to do so. The question that the 
party has so intended or not so intended has to be decided by a court of law 
and not by the arbitrator. But when once the submission to arbitration has 
been made by a party it is not open to him to resile from that position, unless 
there is good and sufficient cause. 

Where in the case of a building contract, there was a rescission clause, 
under which, if the building was not completed within the stipulated period, 
by the contractor, the other party could reicind the contract and get the 
unfinished part of the building completed through another agency and the 
agreement also contained an arbitration clause. It was held in an applica- 
tion filed by the contractor, for an injunction, as an interim relief restraining 
the defendant (the other! party) from accepting fresh tenders and seeking 
reference to the arbitration of the dispute between him and the defendant, 
ft w’as held J) that it was not permissible to read the arbitration clause and 
the forfeiture clause together so as to imply a negative covenant so as to make 
ihe decision of the arbitrator a condition precedent to the right of forfeiture 
by the owner, (2) that the contractor was entitled to damages cniy and not 
to specific performance, (3) that no interlocutory application for injunction, 
\vhere there w^as no application pending would be under Sec. 41, Arbiiraiion 
Act, (4) that the grant or refusal of injunction was •always in the discretion 
<>f the Court, though the discretion was to be judicially exercised.® 


1. DvvarTta P am fatan. A. I, R. 1930 India, A. T. R. 1963 Cab 394 at pp« 

All. 877 at p. 879. 595-97, 

2, Ranjcet Chandra Mittcf v. Union of 
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* 1 . Keating's Law and PraoUee oj Building Contracls (>nd Ed ) 

the equitable remedies open to a contractor on a wrongful termination of the 
contract is stated in the following terms i 

^^^thc ordinary ease, the contractor cannot obtain an injunction 
restraining forfeiture by the employer because this would be equiva* 
lent to specific performance of the contract and the Court does not 
nornaally grant this remedy in the case of building contract. The 
contractor can be adequately compensated in damages for any 
wrongful forfeiture.” ^ 


In case of an ordinary building contract and on a wrongful forfeiture 
of such a contract by the owner, the contractor is only entitled to damages 
and to no specific performance. Granting of an interim relief like the ap- 
pointment of a receiver or an injunction, is always a matter of discretion. 
True, the discretion must be judicially exercised. In exercise of this discre- 
tion, the Court has to look to the balance of convenience. Where the granting 
of an injunction will further delay the construction work considered very 
urgent by the Government, the injunction should not be granted. Reversely, 
even if the contractor succeeds ultimately that he was not guilty of having 
committed any breach and the ofifending party is the Government, the con- 
tractor will be compensated in damages indeed. If further damage is suffered, 
it can also be quantified. Having regard to these facts, it must be held that 
the balance of convenience in the instant case lies in not granting an injunc- 
tion, The discretionary relief prayed for must therefore be refused on this 
ground as well. 

An agreement to do an act, in one sense, implies that it would not be 
done by any other. From that point of view in every suit for specific per- 
formance an application for an injunction can be successfully znaiotained. 
But as noted by the learned Judge nim^elf that no such inj unction should be 
issued because if the allegation of breach by the defendant is proved at the 
trial, the plaintiff will be compensated in damages. Negative covenant is 
enforced by the Court, if there is an express covenant and very rarely, if ac 
all such a negative covenant is implied* Xne law of specidc performance in 
India is regulated by statute and bees. and (old) ot the Specific Relief 
Act make it clear beyond doubt that a decree for specific performance would 
only be passed if the act agreed to be done is such that pecuniary compensa- 
tion for its non-performance would not afford adequate relief. Section ZL(aj 
(old) expressly lays down that a contract caanoo be specifically enforce d, for 
the non-performance of which comp ens a ti on in money is an adequate relief. 
So also Sec. 21 (p) (old) provides that there can be no such minute or 
numerous details or otherwise from its nature is such, that the Court cannot 
enforce its material terras.^ 

3i, Doctrine of mutuallty^Waat It la.^ln cases of specific per- 
formance of contract, the underlying principle is that the contract for specinc 
performance must be mutual. The doctrine of mutuality meaas that the 
contract must be mutually enforceable by each party against the other. It 
does not mean that there should be corresponding clauses to every corres- 
popding right in the agreement. A contract may contain a series of clauses 
and covenants, which form the t Jtal bargain between the parties and each 
of "them is the consideration for the other. Mutuality, in this context docs 

" ,■ ■ ■ - 
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not mean equality and exact arithmetical coriespondencc. It means each 
party to the contract must have the freedom to enforce his rights under the 

contract against the othcr.^ 

The doctrine of mutuality which was one of the defences in English 
law to an action for specific performance has been deliberately left^out from 
the Specific Relief Act by the Legislature and that it is not applicable to 
India.2 There is nothing in the law of specific performance which has given 
rise to so much confusion as the rules requiring mutuality in order that the 
plaintiff shall be entitled to specific performance. The rule has been stated 

as follows : 


“A contract to be specifically enforced by the Court rnust^ as a 
general rule, be mutual, that is to say, such that it might at the time 
it was entered into, have been enforced by either of the parties against 
the other of them. Whenever, therefore, whether from personal 
incapacity to contract, or the nature of the contract, or any other 
cause, the contract is incapable of being enforced against one 
that party is generally incapable of enforcing it against the other 
though its execution in the latter way might in itself be free from the 
difficulty attending Us execution in the former.*’^ 

Understanding the word “enforced” in this passage to mean specifically 
entered, it will be seen that thus stated the rule not only requires the exist- 
ence of a valid contract but “mutuality” or remedy. Of the attempts to apply 

cbe rule it has been said : 


**The rule as to mutuality of remedy is obscure in principle and in 
extent, artificial and difficult to understand and remember.**^ 

In an illuminating article on the subject,® Ames* object to the rule as 
generally stated for the reasons that the truth of the following eight proposi- 
tions, each one ot which is at variance with the statement just quoted, will be 

generally admitted : 

(1 ) A bilateral contract between a fiduciary and his principal is 
often enforced in favour of the principal, although not enforceable 

against him. 

(2) A similar contract procured by the fraud or misrepresentation 
of one of the parties may be enforced against him, although not by 

him. 

(3) In England, one who, after making a voluntary scttlcmc^ 
has entered into a contract to sell the settled property, may 
compelled to convey, although he cannot force the buyer to accept a 

conveyance. 

(4) A vendor, whose inability to make a perfect title debars him 
from obtaining a decree against the buyer, inay in many cases be 
forced by the buyer to convey with compensation. 


1. Dasrath v, Satya Narayan Ghosh, 
A. I. R. 1963 Cal. 325 at p. 327. 

2. Ghctoomal Bulchand y. Shankcr Das 
Girdharilal, A. I. R. 1929 Sind 83 at 
pp. 83-84 : 118 I. C. 220; se^ also 
Cbinnakkal o. Chinathambi Goundan, 
A. I R. 1934 Mad. 703 ; 152 I. C. 
634 ; 67 M. L. J. 635. 

3. Fry, Spttijic PerJoTUUMCtf 6tb £d.« See. 
460. 


4, Langdell Note, (1887) 1 Harv. L. Rev, 
104. It is criticised with equal I'lnits 
by Pomeroy*! Equify Juruprudmt^, 4th 
Ed., Sec, 2t91 j SpmJU Pet/ormoMt, M 
Ed., Sec. 169, and McClintocks 

Sec. 66. 
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(5) Notwithstanding the opinion of Lord Redesdale and Chancellor 
Kent to the contrary a party to a bilateral contract, who has signed a 
memorandum of it, may be compelled to perform it specifically, 
although be could not maintain a bill against the other party who had 
not signed such a memorandum. 

(6) A contract between an infant and an adult may be enforced 
against the adult after the infant comes of age, although no decree 
could be made against the plaintiff. 


(7) A plaintiff who has performed his part of the contract, although 
he could not have been compelled in equity to do so, may enforce 
specific performance by the defendant, 

(8) One who has contracted to sell land not owned . by him, and 
who, therefore, could not be cast in a decree, may, in many cases, by 
acquiring title before the time fixed for conveyance, compel the 
execution of the contract by the buyer.^ 

The following observations in this connexion of Harold Greville Han- 
bury^ are well worth reproduction,^ 

32. Ames^ attack on the supposed rule. — “Legal science provides 
many illustrations of the commonplace, that a generality may be a good 
servant, but a bad master. In other words, it is one thing to refuse specific 
performance on the ground that the remedy is not, in the particular case, 
mutual, and quite another to lay down, as a universal principle, that without 
mutuality the remedy of specific performance will never be granted. Ames 
says that this supposed general principle of mutuality simply has not the 
capacity to contain the cases, and if applied with rigorous consistency, would 
lead to absurd results. Moreover, it would make nonsense of old authorities, 
whose coricctness has never been questioned. Fry insists chat the element 
of mutuality must have been present at the time at which the parties entered 
Into the contract. Flight v. Bolland^ bears out this view in that it decides 
that the infant cannot succeed if he files his bill before majority. But it 
was decided in Clayton v. Ashdown* that if he files his bill after attainment 
of majority, he is entitled to succeed, though he would himself continue to 
have a defence for a reasonable time after the arrival of that period. Again, 
the rigid application of Fry’s principle would have demanded a different 
decision in Wilkinson v, CUments^ from thait at which the Lords Justices of 
Appeal in Chancery arrived. A had agreed to lease to B several plots of lands, 
on the terms that B should build houses on two of the plots, and demanded 
leases of these. Here we have a contract for a lease of land, which equity 
will enforce, set against a contract for personal services, which equity will 
not enforce. A sought to resist a decree for specific performance except 
on the terms that C would assume liability to build on the virgin plots, 
but it was held that C, having fulfilled the conditions of the contract as regards 
two plots at the time at which he filed his bill, was entitled to a lease of 


those two plots, without undertaking any liability as to the other plots. 
The most powerful weapon, however, in Ames* armoury is supplied by 
V. SeoH,^ where Leach, M. R., the very Judge who decided Flight v. 
BoUm%d? on which Fry’s generality so largely rests, laid down that in a 
contract for the sale of land, the vendor is entitled to specific performance 
if. avthc hearing he can show a good title, though he had not such a title 
at^t^jSme of the contract. All these cases go to swell the fiood that wcll- 
nigjhliitgulfs the supposed rate of mutuality. But Ames is far too learned 
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pccetraiing and conscientious a critic to confine himself to mere iconoclasm. 
He has a very constructive suggestion* in the shape of a substituted formula, 
which will satisfactorily cover both Flight v. BollanA^ and the numerous 
cases which arc usually called exceptions to the principle applied in it. 
He works out the result that the crucial factor is not the availability of 
specific pciformacce to the defendant at the time of the contract, but the 
assurance to ihc defendant, by some means other than ^thc common law 
remedy of damages, that, after performance the plaintiff’s side of the contract 
will be carried out. The assurance was present in Hoggart v. Scotty absent in 
Flight V. Bolland,^ The extent of the respect shown in America for Ames* 
view may be measured by the fact that what is, to all intents and purposes, his 
doctrine is incorporated into the Restatement of the Law of Contracts. But 
in England Fry’s rule might say, with Lucio, ‘I am a sort of burr ; I shall 
stick, for it is apt to make repeated appearances in the dicta of Judges.* But 
it is dangerous in that, though it will explain some cases, there are more which 
it cannot explain. Though there is hardly such a thing known to English law 
as a rule without exceptions, yet a rule which is overloaded with exceptions 
may perhaps be said to lose its claim to be a rule.” 

The doctrine of mutuality pre supposes bilateral contract. What is, at 
the date of the contract it must be enforceable by other party against the 
other will not prevent a party to enforce a contract where the other party 
could not enforce it against him. The doctrine has no applicatim to unila- 
teral contracts. A party seeking to enforce such a contract has no outstanding 
obligation, therefore, no question of enforcing the contract against him 
can arise. Where the defendant gave an unilateral understanding to convey 
the certain properties conditionally to the plaintiff and the plaintiff was 
and is ready and willing to perform the condition it was held that there was 
no reason why the defendant should not be compelled to perform the contract 

specifically.* 

The doctrine of mutuality has been accepted In India in some cases.^ 

The rule of English law on the point is that a contract can be specifi- 
cally enforced only, if as a general ruU there is mutuality between the 
parties thereto. In other words, it should be such as it might have been 
enforced by cither of the patties against the other at the time it came into 
existence, but there arc exceptions to this rule, one of which is that where the 
contiact is conditional the mutuality must be at the time when the condition 


is fulfilled,® 


In Ramachandra Sarma v. AyeeshaBegumJ the agreement for reconveyance 
was in favour of the plaintiff’s father. That contract was not hit by the 
doctrine of want of mutuality. The only question, therefore, was whether 
because the plaintiffs, who arc the assignees of the contract in favour of 
their father, are all minors, they cannot enforce the contract for specific 
performance on the ground that the defendant would not be able to enforce 
contract for specific performance as against the plaintiffs. It would noi 
be corrcci to say that the defendant would not be entitled to enforce the 
contract of specific performance as against the plain.iffs, A contract by a 
minor is void. The effect of the Privy Council decision in Mir Sarwarfan 
V Fakhruddin Mahomed^^ is that a contract on behalf of a minor for purchase 
of a property is not valid and binding on the minor. The case of 


1. 28R. R. 101. 
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5flma v, Ay0$th0 B$gum^ is Dot a case of a'contract by a guardian 
^a minor on bebalf of tbe minor to purchase tbc property for the minor* 
Tbc original contract is between the two adults and the contract la cer- 
tainly fact that the assignee happens to be a minor does not 

pccao tost tbc contract cannot be enforced by the assignee-minors or that 
It cannot be enforced as against tbe assignee-minors. The relevant date 
on which this test of mutuality is to be applied is the date of the contract 
Itself and not the date on which it is sought to be enforced. laVMkata. 
chaletn Pillat v. Sathuramarao? it was pointed cut that want of mutual- 
ity must be judged as on tbe dale o? the contract. A contract to be 
fpccincally enforced Ly the Court must) as a general rulct be mutual, that 
IS to say, such that it might at the time it was entered into, have been 
enforced by either of the parties against the other of them. An infant 
cannot sue, because be could not be sued for a specific performance can 
only, therefore, refer to a case where the infant himself enters into a 

contract.^ There being thus no mutuality, the plaintiffs were not entitled 
to sue. 


Xn Corpus Juris Secuniufnt Vol* 81, tbe position regarding mutuality is 

stated thus : 07 

“Where an infant plaintiff claims under a party who himself could 
have obtained specific performance, such infancy is no ground for 
refusing specific performance. Likewise, specific performance has 
been allowed, for or on behalf of, an infant where the contract 
involved was made for him by one competent to do so. Where there 
has been complete performance by the infant, his infancy has been 
held to be no bar to specific performance.** 


^ There is, therefore, no valid legal objection to granting a decree for 
specific performance in favour of tbe plaintiffs in this case.^ 

33. Completeness of relief. — At least in the enforcement of affirma- 
tivc promises a court of equity usually deems it neither wise nor just to enforce 
one or more of such promises in a contract unless it can enforce all of the 
contract ouutanding at the time of the suit, including the promises of the 
plaintiff as well as those of the defendant. 

••Courts of equity . . . make It a condition of given relief to the plaintiff 
that he shall submit to a decree made against him, also ; and, indeed, they 
ttcftt a ^plaintifT as lo submitting by implication, Accordinglyi whenever a 
deettt IS made for the performance of a bilateral contract, the two sides of 
which constitute mutual and concurrent conditions, the Court will, if neces- 
sary. appoint a time and place for performance, and will require both parties 
to perform at such time and place concurrently.*’® 


, - The requirem^t that the relief given shall be complete, on the one 

hand pnveott the Court from taking jurisdiction where a contract cannot 
be specifically enforced in its entirety, but on the other hand, in order that 
the exclusion of jurisdiction may be kept within as narrow limits as possible. 
1 ^^ jurisdiction of portions of contracts, which if standine 

Klone would not be the subj ect of equitable relief. If the whole outstanding 


1. A. 1. R. 1969 Mad. 470. 

,A. I* R. 1933 Mad. 322. 

BoUand, <1827-28) 4 Rust. 8 
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portion of a contract 5s of such a nature that equity can enforce 
part of it is of such a nature that equity ought to enforce it, then equity will 
enforce the whole, not only fat the suit of the party who 5s entitled to come 
into equity from the nature of the thing for which he has contracted , Mt 
at the suit of the other party as well. Therefore, equity will give specific 
performance of a portion of a coniract which provides for the sale of person- 
alty of a hind for which damages are ordinarily regarded as a sufficient equi- 
valent, when the icmaicdcr of a contract is of such a character as to give equi- 
table jurisdiction. 

It is this desire to give complete relief that leads equity to give specific 
performance with compenfation where the defendant is unable to ^rform in 
full instead of leaving the plaintiff to adjust -his damages at law after equity 
has given him such specific relief as is possible. So, as an adjunct to specific 
perfoimance the purchaser is crdinarily allowed the rents and profits of the 
land or its rental value, and the vendor, interest on the purchase money 
during the period between the day fixed by the contract and the day when 
conveyance is made ; but where interest exceeds the rents and profits and the 
delay was due to the vendor’s fault, he will be allowed to retain the rents ana 
profits, but allowed no interest. In addition to specific performance, damages 
caused by delay in performing are customarily allowed. ^ For the same reason, 
if a loss has taien place during the pendency of a bill to enforce the issue of a 
peliryof insurance, equity will decree that the plaintiff shall recover the 
amount of his loss, and will not merely order the issue of a policy on wfiicn 
the plaintiff might bring an action of law. 

34. Exceptions to the rule ol complete relief. — There^ are 
exceptions to the general rule that the decree must completely dispose of the 
contract between the parties. Cases where specific performance of part ot a 
contract is given with damages or abatement of the price, though 
the doctrine of mutuality, as it is often stated, are not at variance with tne 
rule requiring a complete disposition of the controversy. Nor are cases 
the parties have contracted with one another for the purchase of several lots. 
The question in that case is whether there is cna contract or saveroi and this 
problem is the same where specific performance is involved as m ® 

law. The mere fact that a single contract is divisible into several 
with a price fixed for each affords in itself no grounds for a partial decree, 
for there is no reason to suppose contemporaneous performance it aii tn 
promises were not intended j but if the contract origina V of 

piece-meal performance as if part of a lot was to be transferred P ^ . 
the total price at a time before the remainder of the lot was 
conveyed, there is no reason for de^iying specific enforcement of the can 
portion of the contract if the remaining performance has not become »®P®^ 
ble, and if it is not yet due. But the most frequent occasion P®^“^ 
dLrees is where the plaintiff has wholly or partly performed Reconsideration 
on his side and a decree of part of the performance promised by . . 

is necessary to protect the plaintiff's sight to the P"Rrf““““„PS.riff h“ 

return for his own. In a strictly ^visible contract if the pUmtiff h 

performed a division of the contract, it is obvious that If the 
SLnee due from the defendant is land or some oR" matter of which 

equity takes jurisdiction, the plaintiff should have .specific 
wlietLr the remaining performance under the contract is 
or not. The defendant has come under an absolute ^d 
Z give the return agreed upon, for what the plaintiff has already done 

Courts have gone further than this, however, and with 

cases of paitly executed contracts, particular portions of the 

independent of their character have been spec fically “f““d. Hm Iww 
by injunction, though the whole contract could not be. Thts has been 
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done in case of particular covenant of a lease or of a partnership 

agreement* 

35* Marriage or betrothal contracts. — As shown by the last illustra- 
tion to Cl. (6) a contract to marry cannot be specifically enforced, the reason 
being that the contract of marriage depends upon the volition of the parties. 
The ceremony of betrothal under the Hindu law docs not amount to a binding 
contract of which specific performance may be enforced, the onlv remedy 
available being one for damages,' Nor will specific performance be granted 
of a Hindu parent’s or guardian’s contract to give a child in marriage.® As 
a general rule, a decree for a specific performance of a contract is given only 
when an award of damages would be an incomplete relief, and the breach of 
the promise \o marry or to give in marriage is one to which a money penalty 
has in England at Icist always been considered adequate. And if the matter 
is to be settled on the principles of equity and good conscience it can hardly 
be said that the courts in this country should interfere to enforce a marriage 
between parties one of whom is unwilling whilst the other can obtain a 
money remedy for his disappointment.® 

36. Volition ol third party. — This principle Is not varied where the 
performance of the contract depends upon the volition of a third party,* 

37. Contracts to build and effect repairs. — The law in respect of 
contract to build and to effect repairs is stated in Ulus, (g) which says 
that specific performance cannot be granted in respect of contracts to execute 
works which that Court cannot superintend. The Act, however, does not lay 
down any test for determining the capacity of the Court to superintend. As 
a general rale contracts f< r building and construction and to make repairs 
will not be cnfo.ccd in specie.^ Thus a contract to build a railway* to 
remove a specified building,’ to make good a gravel pit,® to work quarries and 
mines,® to bore oil wells,'® to operate a saw mill/' to erect and maiatain a 
telephonic apparatus/® or to maintain a park/® has not been specifically en- 
forced. So also in Ramchandra v. Ramchandra,^* where X agreed to sell a 
building and vacant land to Y, and F agreed to build a temple on a portion 
of the land and to secure an annuity to A and his wife, the specific perform- 
ance was refused. The reason for this rule of Jaw is the practical incapacity 
of the Court to execuie in such cases a decree for specific performance. Its 
machinery is necessarily limited and though it might possibly enforce its dec- 
ree by attaching the person and property of the defendant, yet the cases cov- 
ered by this clause are very varied and numerous and upon a balance of con- 
venience, the remedy by damages is more appropriate and efficient re ief.'® 
It. is clear that in most cases, the Court cannot look after the act and conduct 
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of the plaintiff, nor say how far he does or does not depart from what is right 
in executing the works or professing to execute them. If he is or shall be 
wronged by hi' exclusion from the works by the act of the company that 
will be a case for damages but not a case for specific performance or relief 
analogous to specific performance A The Court may, however, decree speci- 
fic performance where the terms of the contract are clearly I defined and detail 
led and where the following circumstances are established I 

(1) The work to be done is defined. 

(2) The plaintiff has a material interest in its execution which can- 
not adequately be compensated for by damages. 

(3) The defendants have by the contract obtained from the plaintiff 
possession of the land on which the work is to be done.® Conse- 
quently we find that where a railway company had taken lands from 
the land owner stipulating to construct certain! works, the contract 
was specifically enforced.® 

38, EnforceabUlty ol a bilateral contract — No question ol enforce- 
ability arises in a unilateral contract. — If the sale and ibc promise to resell 
were parts (f a single transaction, no question of mutuality arises. The 
appellants promise to recover the land is based on consideration. This 
consideration may be a promise for a promise or an act already performed 
in return for a promise. In the latter case the promise is enforceable because 
the promisor has already received consideration for it. 

It is true that to be specifically enforced a bilateral contract must 
be mutual, that is to say, at the date of the contract it must be enforceable 
by cither party against the other. It is based on the principle of equity 
that the law will not permit a party to enforce a contract which the other 
pciny could not have enforced against him. But this doctrine has no appli- 
cation to unilateral promise for which the promisee has already received 
consideration. In such a case the party seeking to renforce the promise has 
already performed his obligations and no question of^enforcing the contract 
against him can arise.^ 

The supplitr of electrical energy, in the absence of a contract that it 
must supply the same to a certain consumer for a certain fixed period or till 
a certain date, is perfectly entitled to stop the supply, after giving due notice 
to the consumer.^ 

If person enters into a contract the performance of a part of which 
depends upon his volition and he performs this part and then rcluscs 
to perform the remaining part which does not depend upon his volition, he * 
cannot resist a suit fur Sf ecific perfotmance of the remaining part on the 
ground that the agreement, on ihe date when it was made, depended partly 
(in his volition. If he has already performed that part of the contract which 
depended upon his volition, he can be compelled to perform the remaining 
part which he did not perform.® 
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aor-i. hi j unable to agree that when a matter has got to be 

agreed to be decided by arbitrators, then the matter is depended up m the 

volition of such persons. There is a clear distribution between volition and 

ronlV°“l.. ^ what the contract 

.h u® arbitrators in the matter of price and it cannot 

be stated that simh a decision is a matter of volition only with arbitrators. In 
such cases specific performance is refused by the Court. ^ 

1 service without complying the principles of 

natural justice-^ Court la to look about the validity of such fermina- 
tion order —In Bku^kun Jha v, Vioe-Chancellof,^ the relief which the peti- 
tioncrs seek in this case is not based upon their contract ot personal service 
under the university. What the petitioners complain is that their service under 
the university has been terminated without complying with the principles 

In other words, the case of the petitioners is that the 
Vice GhanceUcr s order, which is under challenge, is void and non-*e distent 
in the eye of law and, therefore, the petitioners seek a declaration to that 
^cct.^ In giving to the petitioners the declaration which they seek, the 
^.iourt is not called upon to examine the terms and conditions of the contract 
of service between the petitioners and the university. The Court is onlv 
concerned with question, whether the order of dismissal is valid or 
invalid If the Court finds that the order of dismissal is invalid then it 
has only to make declaration to that effect. Such a declaration does not 
amount to passing a decree for specific performance of a contract of personal 
service. The question of specific performance of a contract of ncrsonal 
seiwicc would have arisen if it were found that there has been in *fact an 
order of dismissal. But where the conclusion is that there has been no 
dismissal of the petitioners from service on account of the fact that the 
principles of natural justice had not been complied with, and as a con- 
sequence the impugned order is void, and therefore non-existent in the c> e of 
u caies, a distinction must be drawn between a dismissal 

which IS wrongful and a purported dismissal which is void. Where tuc 
dismissal IS alleged to be wrongful, the Court has to examine the terms 
and conditions of the contract of service entered into between the master 
and the servant. In such a case, the question of specific performance of the 
contract of personal service might be involved. Bm a case of an order of 
dismissal, which u void stands on a different footing anl the Court has to 
make a declaration to that effect without reference to the terms ^nd 

conditions of the contract of personal service entered into between the 
p&rtics» 

When performanca o| a contract becomes Impossible due to 
operation ol law. no question cf granting decree for specific oer 
formance.— In Shtyam i>^er Lai v. Durga^ it was held wherc^Ihe oroMrtv' 
for which a contract of sale has been entered having vested in the sfL, 
der Sec. ,0 of die U.P. Urban Area Zamindari A®boufon Act ^95? he de' 
lendant cannot be possibly asked to execute a sale deed in re .pec’t of property 

of which he has ceased to be the owner by operation of law. ^ Fropcrcy 

41. Termination of service— Injunction .tor declaring invaliditu 
of such action taken by a statutory body.— The aueition -i 

would be juMified in granting a declaration about the invalidity of the“a^"n 
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of a statutory body terminating tbe employment of a servant was raised be 
fore the House of Lords in Vitiff v. National Dock Labour Board<. Prttna 
lurisdictit n of the Court in an apiJtopriate case to declare an order pasted by 

a statutory body, even if the order relates to the termination of the employ^ 

ment of a servant of the body, may not be denied. 

The jurisdiction to declare the decision of the statut ory body ultra 
vires exists, though it may be exercised only when the Court is satisfied that 
departure is called for from the rule tliat contract of service will not ordina- 
rily be specifically enforced/ 

A contract of personal fcrvice cannot ordinarily be specifically enforc- 
ed and a court normally would not give a declaration that the contract sub- 
sists and the employee, even after having been removed from service can be 
deemed to be in service against the will and consent of the employer. This 
rule, however, is subject to three well recognized exceptions.: (*) where a pub- 
lic servant is sought to be removed from service in contravention of the provi- 
sions of Alt. 311 of the Constitution of India; (»») where a worker is sought to 
be re-instated on being dismissed under the Industrial law ; and {Hi) where a 
statutuiy body acts in breach or violation of mandatory provisions of the sta- 
tute, Where the relationship between the employer and the emplo)CC is gover- 
ned by statute or subordinate legislation. The terminasion, which is the same 
thing as repudiation, may, in a given situation, be null and void and 
event it would not have the effect of putting an end to the contract and the 
employee would be entitled to a declaration that his service is continuing. 
The doctrine that a contract of personal service cannot be specifically 
enforced would not stand in the way of the employee.^ 

42 . A mlnoi* cannot be compelled to perform the contract. For 

the same teas jn he cannot take advantage of the contract and ask for specific 
perl orujance. There is another aspect tj the question : Gan the purchaser 
recover compensation from the minor lor a breach of contract by the 
dian ? In ever> case when there is refu.al to impleoient the contract of sale 
by the guardian tbe breach is c-'mmitted by the guardian and never by the 
minor. The purchaser therefore can only claim cjtnpensaiion against the 
guardian and not against the minor or his property except in the case where 
the guardian uics the money obtained from the^ purchaser for the impr^c- 
ment of the minor’s estate, a case which standi on a separate footing. Inc 
purcha. er is not entitled to hold the minor personally responsible for the 
bicach of ct ntract of ^ale n^adc by his guardian and he is not therefore enti- 
tled to claim compensation from him.^ 

43 Dis Snetion between breach of a contractual obligatioO and 
breach of a statutory obligation ; contract between master and aer- 
vane * when relief under the Act is available. — In cases of termination or 
a Contract ot master and servant, a distinction must be made between a 
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breach of a contractual obligation and a breach of a statutory obligation. 
This distinction is one of principle and has general application in respect of 
all contracts, but it assumes particular significance in its application to 
contracts of master and servant for it is in this latter class of cases that the 
occasion for its recognition and application arises most often. If there is a 
breach of a contractual obligation committed by a party to a contract, the 
other prrty has ordinarily two remedies available to him. He may either 
treat the contract as broken and sue for damages or he may refuse to accept 
the repudiation of the contractual obligation ^as a breach discharging the 
contract and keeping the contract alive for performance ; he may sue for 
specific enforcement of the contract provided specific enforcement of tlic 
contract is permissible under the Specific Relief Act. If the contract is a 
contract of master and servant, his latter remedy would obviously not be 
available for there can be no specific enforcement of a contract of personal 
service under Sec, 14 (1) (6) (old) of the Specific Relief Act and the only 
remedy available would be the remedy by way of damages. Where, on the 
other hand, an obligation is impjsed by a statute which provides that the 
contract shall be terminable only in the manner provided by the statute, 
there can be no valid or effective termination of the contract unless the 
procedure prescribed by ihe statute is complied with by the party intending 
to terminate the contract. In such a caie, if the procedure prescribed by the 
statute is not complied with, there would be no valid and effective termi- 
nation of the contract. The contract would continue to subsist between the 
parties for the action of terminating the contract being in violation of the 
statutory obligation would be null and void. When a suit is filed by the 
aggrieved party contending that t e termination of the contract is a nullity 
since it has not been effected in the manner required by the statute, the 
relief sought by the aggrieved party would not be a relief for specific perfor- 
mance of the contract but would be a right merely for a declaration of the 
statutory invalidity of the act of termination. There being no breach of a 
contractual obligation, no question would arise of claiming damages for 
breach of contract or of enforcing specific performance of the contract. 
Specific performance of the contract would be necessary only if some contrac- 
tual obligation is required to be enforced and that in its turn would be 
necessary only if the contractual obligation is broken but where the 
complaint is n t regarding ihe breach of any Cuintractual obligation but only 
regarding the breach ot a statutory obligation on the fulfilment of whicn 
alone the termination of the c ntract can take place, there would be no 
occasion or need to ask for specibc enforcement of the contract but what 
the aggrieved party would be required to claim would be a declaration that 
the termination ol the cont act is null and void and that the contract 
continues to subsist between the parties. Applying this proposition to a 
contract of master and servant which is sought to be terminated by the 
mas ter in breach of a statutory obligation which declares that the contract 
Bha 11 not be terminable except in a particular manner, the relief claimable 
by the aggrieved servant would be a declaration that this dismissal is null 
and void and that he continues in the employment of the master. In such 
a case Sec. 14 (1) (d; (old) of the Specific Relief Act would not apply and the 
bdr oontaibed in that section would not be attracted. 

Where there is a mere breach of a contractual obligation in terminating 
a cdfiirhct of master and servant, the dismissal being in breach of contract 
would only sound in damages and the servant would not be entitled to a 
dccUracion that the dismissal is Invalid and that he continues in the cmploy- 
mdb t df the master .dnee that would amount to enforcement of a certractof 
petional service. But where there is a breach of a statutor) obligation which 
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prevents ihe termination of the contract except in the manner prescribed by 
the statute, the dismissal being in breach of the statute, is null and void 
and the servant is entitled to a declaration that the dismissal is null and 
void and that he continues in the employment of the master. There is in 
such a case no enforcement of the contract of personal service.^ 


Lord Reid in the recent House of Lords* decision in Ridge v. Baldwin,^ 
observed at page 6b as follows I 


“The law regarding master and servant is not in doubt. There 
cannot be specific perf or 'nance of a contract of service, and tbe 
master can terminate the contract with his servant at any time and 
for any reason or for none. But if he docs so in a manner not 
warranted by the contract he must pay damages for breach of con* 
tract. So the question in a pure case of master and servant docs 
not at all depend on whether the master has heard the servant 
in his own defence ; it depends on whether the facts emerging at the 
trial prove breach of contract. But this kind of case can resemble 
dismissal from an office where the body employing the man is under 
some statutory or other restriction as to the kind of contract which 
it can make with i s servants or the ground on which it can dismiss 
them. Tbe present case does not fall within this class because a 
chief constable is not the servant of tbe watch committee or indeed 
of any one else.’*^ 

44. Enforcement o| contract to build on land. — The Court’s 
power is a matter of procedure and it can take note of subsequent events 
pending the appeal and give relief in the light of them. Held that the Court 
below was in error in appreciating its powers to enforce specific performance 
of a contract to build on land.^ 

45. Other Illustrative cases.— (1) An affirmative contract to carry 
on a trade is not enforceable,® but a negative contract not to larry on a trade 
can be enforced by injunction.® 

(2) An agreement to submit a matter to arbitration or to sell at a price 
to be fixed by valuers, if the mode of fixing the price is an essential part of 
the contract will not be specifically enforced, since it is beyond the power of 
the Court to compel arbitrators to agree ; nor will the Court fix tbe price 
since that would be to make a new contract for the parties.^ 


(3^ Whether the executants of the deed of a conveyance omit to have 
it registered and the property is sold to a third party who takes it bona fide for 
a valuable consideration, the party in whose favour the conveyance was 
executed cannot have it enforced specifically.® 


1. Tata Chemical Ltd. o, Kailash C. 
Adhvaryu, A, I. R, 1964 Guj. 265 at 
pp. 268-70 : I. L, R. (1964) Guj. 622 ; 
(1964) 5 Guj, L. R. 649. 

2. (1964) A. G. 40. 

3. Sureadra Nath Shukla o, Indian Air* 
lines Corporation, A.I.R. 1966 Cal, 
272 at pp. 280-81 ; (1965) 11 Fac. L. R, 
263 ; (1966) 1 Lab. L. J, 201 ; see alio 
Vidyodaya University of Ceylon o, 
Silvc, (1964) 3 All E. R. 865 at pp. 867- 
68 . 

4. K. M, Jaina Devi v. M, K. Govinda* 
swami, A.I.R. 1967 Mad. 369 at p. 371. 


5. Hooper p. Brodrick, 11 Sim, 47. 

6. See proviso to Sec. 14 (new) and notes 
thereunder ; Milnes v. Grey, (1807) 
14 Ves. 100 : 6 R. C. 684: Agar p. 
Mocklew, (1828) 2 Sim. & St. 416 i 1 

Ames. 67.: Vickers p. Vickers, 4 Eq. 
529 ; 2 Keen-er 132 ; Darbey a. Whit- 
®kcr,'{l857) 4 (Drew. 134 : 2 Keener 
129 ; Firth o. Midland Ry. Co., (1857) 
20 Eq. 100. 

7. mj. 

8. Nund Kishorc v, Mohun Lai. 22 
W.R. 164. 
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(4) A contract to 
deliver it when cut and 
fically.i 


cultivate a certain crop in a particular manner and 
ready to a particular creditor is enforceable spcci- 


(5) An agreement to compose 
courts to be printed and published 
enforced. 2 


and write reports of cases decided by 
for a stipulated rcmuncrati m was not 


t Plaintifif, a putnidar sued the defendant, darpainidar ^ for rccoverv of 
inoka, $heha, jQfn^asil And hasiahud darpatni makal for certain 

the basis of the contract, contained in a kabuliyaL In the alternative 
plaintiff sued for recovery of Rs- 100 as compensation. Held that the claim 
for recovery of papers could not be decreed.^ ^ 

(7) Specific performance was not granted of a contract by a lessee for 
the preparation of a set of jamaaasul baqi and ju muf sil papers and filinir with 
the lessor at the close of every year.^ ° 

(d) A contract for the sale of land which legally cannot be sold without 
the sanction of the levenue authorities cannot be enforced in specie.^ 

(9) A contract to keep a servant on hire f«»lls under this clause.® 

(10) Similarly, a promise contained in a power- of -attorney that it will 
not be revoked except on specific grounds tantamounts to a contract to keep 

a servant on hire and is therefore v.'ithin the ambit of the clause and not 
enforceable in speeie? 

(11) First defendant entered into a contract with the plaintifiP to sell 

certain property to him who agreed to build a temple and to secure annuity 
to the vendor and his wife. The first defendant sold the same property to 
defendant No. 2. On a suit by the plaintifif it was held that the specific per- 
formance of the contract could not be granted.® ^ 


(12) A provision in a deed of trust by a donor transferring certain pro- 
perty to trustees for religious and charitable purposes that there should be a 
superintendent of the trust property cannot be specifically enforced.® 

(13) A contract between two persons to become partners in a certain 

business, where the duration of the proposed partnership is not specified will 
not be enforced in specie as] such partnership can be dissolved at the jwilJ of 
cither party.^® A distinction, however, must be drawn between a company 
and a partnership, a shareholder not being at liberty to withdraw without 
procuring another to take his shares; he may,, therefore, be compelled take 
the shares allotted to But a contract to take certain number of shares 

where, by the rules of the company, a shareholder might cease to be a party 
within 14 days after becoming such was not specifically enforced.^^ 


1. StarcDS V, Newiome^ 1 Ten. Ch. 289 ; 
Rayner v Stone* (1762) 2 Eden 128 ; 
Pbipps V. Jackson, (1887) 96 L. J. Ch* 
550 ; SM lllufl. 7. 

2. Glake o. Price* (1810) 2 W. Cb. 157. 

3« Najibullab Sardar v, Uari bfoban 
Mitra, A. I. R. 1932 Gal. 481 at pp. 
48I-82t I. L. R. 59 Cal. 352 ; 1381. G. 
64. 

4. Bhagwan Dai o. Surendra, 42 1. G. 
5 ^ 1 , 

5. 8 I.C. 1 185 j see alto Rudra Das Chakar- 
varti «. Kamakihya Narain Singh, 
A.T.R. 1925 Pat. 259 at p. 272 (case of 
leaie)w 

6. 1900 A. Q, 254. 




9, 

10 . 


11 . 

12 . 


Govindosa a. Gopeswar Lalji Maharaj. 
I* 598 1 A. I, R, 1930 Mad. 

Ram Chandra Ganesh o. Ram Ghand- 

22 Bom. 46 (I.L.R. 
10 Cal. 710 foil.). ^ 

S*?. Charano. Rakhal Das. I. L. 
R. 41 Cal. 19 : 20 I. O. 157 : 17 C.W.N. 
1045. 


Scott o. Rayment, ( 1869 ) 7 Eq. 112 • 
Berry v. Birch, (1804) 9 Ves. 357. ' 

New Brunswick Railway o. Muocr. 
ridge, ( 1 859 ) 4 Drew. 686 . “ 

Sheffield Gu^nsumers Company o. 
Harrison, (1853) 17 Beav. 294. 
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(14) A contract of apprenticeship is within the ambit of this clause and 
hence unenforceable in specie.^ 

(15) Similar is the case with an agreement to appoint the plaintiff as 
an agent to recover rents ^ 

(16) A limited company cannot be restrained by injunction from dis- 
pensing with the services of managing agents e^^en when the contract of service 
provides that the managing agents are only to be removed in a specified 
manner and after a specified titne.^ 

(17) The Court will not direct the execution of . a lease after the expiry 
of its term, unless the execution is still necessary to secure some right to the 
plaintiff.* 

(18) A contract to sell land in lieu of the depirtmental enquiry against 
a public servant being hushed up cannot be enforced specifically.® 

(19) An agreement in a compromise to grant a lease.® 

(20) A great deal of case-law was < ited in course of the argument. Lord 
Esher, M. R., in Fearca v. Foster J observed that ; 


“The relation of master and servant implies necessarily that the 
servant shall be in a position to perform his duty fully and faith* 
fully . . . what circumstances will put a servant into the posi- 

tion of not being able to perform in a due manner, it is impossible to 
enumerate. Innumerable circumstances have actually occurred which 
fall within that proposition, and innumerable other circumstances, 
which never have yet occurred, will occur which also will fall within 
that proposition.’* 


Lind icy, L, J., who delivered a separate judgment in the same case 
indicated that though a servant may have been employed for a fixed number 
of years he can be dismissed during the term if his connexion with the em- 
ployer raises a reasonable apprehension of injury to his reputati Moral 
delinquency in the servant is not the only justification. Whatever may be 
the cause which so alters the positionjof the servant as to reader his retention 
harmful to the master would justify his removal within the term agreed on 
under different circumstances. For obvious reasons a contract of service of 
this kind cannot be specifically enforced.® 

(21) The Calcutta High Court in Habibur Rahman v. AH Athar,^ held that 
it was inequitable for the Lower Appellate Court to decree specific performance 
of an agreement for sale of land against a subsequent purchaser where the 
latter was entitled to a right of pre emption against a person seeking to 
enforce the agreement for sale; and the decree was set aside on second 

appeal.^® 


1. Pollard V. Rouse, I.L.R.‘.35 Mad. 288 i 
6 I. G. 754 : 1910 M. W. N. 187. 

2. Tyotirupa Devi v. Satish Kantha Roy, 7. 
A. I. R 1929 Gal. 561 at p. 562. 

3. N. G. Sarkar & Sons u Baraboni Coal 
Concern Ltd., 10 G. W. N. 289 ; Sar- 8. 
dar Gulab Singh o. Punjab Zamin- 
dari Bank, A.I.R. 1940 Lab. 243 t 190 

I. G. 8I9. 

4. Nesbitt u. Neyer, (1881) 1 S. W. 203. 9. 

5. Govind u, Nadda, 18 G. W. N. 689. 10, 

6. Jiban Krishna Chakravarty v. Ramesh 


Chandra Das, A. I. R. 1918 Gal. 108 
at p. 108 : 44 I. G. 225. 

(1886) 17 Q. B. D. 536 i 55 L. J. Q. B. 
306 I 34 W. R. 602 : 51 J. P. 213 * 54 
L. T, 664. 

Boulton Bros. & Go. Ltd, (India), 
Delhi o. New Victoria Mills Co. 
Ltd., Gawnporc, A. I- R. 19 ’9 All. 
87 at p. 96. 

A. T. R. 1926 Cal. 1237. 

Dayal Singh d* Mdhabif Singhi A*I*tl* 
1930 All. 166 at p. 167. 
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New 

PbBSOMS for OB lOAlNBT WBOU 
CONTRACTS MAT BR S PACIFIC A LLT 

JSNFOROBD 

IS, Who may obtain speci- 
fic performance. — Except as 
otherwise provided by this 
Chapter, the specific perfor* 
mance of a contract may be 
obtained by — 

(ij) any party thereto ; 

(^) the representati ve- 
in-interest or the prin- 
cipal, of any party 
thereto : 

Provided that where the learn- 
ing, skill, solvency or any per- 
sonal quality of such party is a 
material ingredient in the con- 
tract, or where the contract 
provides that his interest shall 
not be assigned, his represen- 
tative-in-interest or his princi- 
pal shall not be entitled to 
specific performance of the con- 
tract, unless such party has 

already perfor med his part of 
the contract, or the performance 
thereof by his representati ve- 
in-interest, or his principal, has 
been accepted by the other 
party ; 

(ff) where the contract 
is a settlement on mar- 
riage, or a compromise 
of doubtful rights be- 
tween members of the 
same family, any person 
beneficially entitled 
thereunder ; 

{d) where the contract 
has been entered into 
by a tenant for life in 
due exercise of a power, 
the remainderman ; 

SR.A.— 59 


Old 

(</) For whom contracts may be 
specifically enforced 

23. Who may obtain speci- 
fic performance. — Except as 
otherwise provided by this 
Chapter, the specific perform- 
ance of a contract may be ob- 
tained by^ — 

(a) any party thereto ; 

{b) the representati ve- 
in-interest, or the prin- 
cipal of any party 
thereto : 

Provided that, where 
the learning, skill, solvency, or 
any personal quality of such 
party is a material ingredient 
in the contract, or where the 
contract provides that his in- 
terest shall not be assigned, his 
representative- in-interest or his 
principal shall not be entitled to 
specific performance of the 
contract, unless where his part 
thereof has already been per- 
formed ; 


(tf) where the contract 
is a settlement on 
marriage, or compromise 
of doubtful rights be- 
tween members of the 
same family, any person 
beneficially entitled 
thereunder ; 

{d) where the contract 
has been entered into 
by a tenant for life in 
due exercise of a power, 
the remainderman ; 
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New 

(e) a reversioncr-in-possession, 
where the agreement is a cove- 
nant, entered into with his 
predecessor- in-title, and the 
reversioner is entitled to the 
benefit of such covenant ; 

(/) a reversionet'-in-remainder, 
where the agreement is such a 
covenant, and the reversioner 
is entitled to the benefit thereof 
and will sustain material injury 
by reason of its breach ; 

{g) when a company has 
entered into a contract, and 
subsequently becomes amal- 
gamated with another public 
company, the new company, 
which arises out of the amal- 
gamation ; 

[h) when the promoters of 
a company have before 
its incorporation, entered into 
a contract for the purposes of 
the company, and such a con- 
tract is warranted by the terms 
of incorporation, the company : 

Provided that the company has 
accepted the contract and has 
communicated such acceptance 
to the other party to the con- 
tract. 


Old 

{e) a reversioner-in-possession, 
where the agreement is a cove- 
nant entered into with his pre- 
decessor-in-title and the rever- 
sioner is entitled to the benefit 
of such covenant ; 

(f) 2. reversioncr-in-remainder, 
where the agreement is such a 
cov-enant, and the reversioner 
is entitled to the benefit thereof 
and will sustain material injury 
by reason of its breach ; 

(g) when a public company has 
eniered into a contract and sub- 
sequently becomes amalgamated 
with another company, the new 
company which arises out of 
the amalgamation ; 

(^) when the promoters of a 
public company have, before its 
incorporation, entered into a 
contract for the purposes of the 
company, and such contract is 
warranted by the terras of the 
incorporation, the company. 


SYNOPSIS 


1. Legislative changes... 467 

2. Reason for the change... 467 

3. Scope... 469 

4. ‘‘Any party thereto,* *...472 

5. Liability of lessee to the lessor... 473 

6. Ripht to jre-sell, who enforce,, ,47 


7. Stipulations for a third party.. .473 

8. Legal representative may obtain speci- 
fic pcrfornaance.,.481 

9* Whether some of the co-contractors 
can sue for specific performance... 482 
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)0. Stranger...482 

1 1 . Exceptions to the rule...482 

12. When stranger can sue... 48 J 

13. Where trust is alleged... 483 

14. Indian law.. .484 

15. Trust created.. .484 

16. Where provision is made for marriage 
settlement...484 

17. Provision made for maintenance... 485 

18. Where charge created in favour of 
stranger... 486 

19. Where the promissor agrees to pay 
directly.. .486 

20. Itcceiver...i86 

21. Agent.. .486 

22. Benamdar,.AB6 

23. Contract for property to be purchased 
at auction... 487 

24. Whether a wife, not being a party to 
the contract but a mere nominee of 
the husband is entitled to enforce 
her claim under the nomination. ,.487 

25. Persons beneficially entitled... 496 

26. Marriage settlement... 496 

27. Compromise of doubtful rights, etc*.497 

28. Compromise of doubtful rights is 
binding except in case of mistake. 


equality of positioni undue influence, 
coercion, fraud, etc ..498 

29. Transactions between parent and 
child...499 

30. Compromise of doubtful rights may 
be inferred from the conduct of the 
parties.. .499 

31. Duty of parties to make full disclo' 
sure of all the circumstanccs,,.499 

32. Assignments of contract.. *501 

33. “Re3prc5entative>in>intercst.’*...504 

34. ^‘Remainderman*^ **Rcmainder 

estate.* *...504 

35. “Reversioner. *'...505 

36. Suit by a stranger for specific per- 
formance of a contract when can be 
decreed... 305 

37. Effect of a decree for specific per- 
formance of contract..«506 

38. Want of mutuality in the contract 

disentitles decree for specific 
performance 5U6 

39. Benefit of contract to repurchase is 
assignable , good title passes on such 
assignment and suit for specific 
performance is maintainable... 506 


1. Legislative changes. — The section r orres ponds to Sec. 23 of the 
repealed Specific Relief Act, 1877. There have been incorporated suitable 
verbal amendnieEits in the new section in order to carry out the recommenda- 
tions of the Law Commission of India, as contained in their Report on the 
Specific Relief Act, 1877. 

Sub'Clauses (a) and {b) of the repealed Sec. 23 have been verbatim 
reproduced in the present sub-sections {a) and {b) of the new section with the 
modification that in sub-clause (6; of the old section the proviso has been 
separated from the enacted Cl. (6) and has been separately put as a proviso 
in the new sub -section (^). Secondly, the words ^'unless such party has 
already performed his part of the contract or the performance thereof by his 
rcprcscntativc-in-intercst or his principal has been accepted by the other 
party.** Sub- clauses (c), {d), {e), {})* (g) {h) of the old Sec. 23 have been 

reproduced verbatim in the new sub-clauses (6), (c), (d), (e), ( / ), (g) and (A) 
of the present Sec. 15 with this modification that the word '^public'' has been 
deleted from the word “company** in the new sub clauses (gj and (A) of the 
new Sec. 15. The proviso to the section has been incorporated at the end of 
the sub'Clause (A) of the new section. 

2, Reasons for the change. — The Law Commission of India while 
dealing with the provision i of Sec. 23 of the Specific Relief Act, 1877, and 
suggesting amendments therein says : “The woids *his part* in the concluding 
pprUon of Gl. (6) of Sec. 23 (old) arc ambiguous and have led to a difference 

of opinion amongst comment itors. W.iiie according to Banerji,^ the 



1. £aw Edifft 2nd Ed., p. 399. in Moheodra o* Samu, 7 C, W. N. 299, 

The same view appears to have been taken 
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representative or principal of the contracting party can, in the case of a con- 
tract personal in nature, sue only if the party had himself performed his part 
of the contract. Nelson’s view^ is that the representative or principal could 
sue after performing what was to be* performed by the party. But in a con- 
tract of a personal nature it would be unfair to impose on the other party a 
performance by a third party except where he has accepted such substituted 
performance. We have suggested shat suitable changes should be made in 
the clause to make this clear. 

“In our coming report on the Contract Act, we intend to recommend a 
general rule that a third party to contract who is entitled to a benefit there- 
under or has an interest therein is entitled to sue upon the contract, subject 
to certain limitations. Once such a general provision is made, it will be 
unnecessary to retain the provisions contained in Gls. (<?) to ( / ) of Sec. 23 
(old) of the Specific Relief Act. We suggest that these clauses be replaced 
by one clause, — referring to the relevant provisions of the Contract Act. 

“In Cl. (g) wc suggest the omission of the word ‘public* since the nature 
of the provision is such that it should be made applicable to all companies 
governed by the Companies Act. 

**A similar change should also be made in Cl. (d) of Sec. 27 (old). 

“Clame (A) of See, 23 fold) and Cl. (&) of Sec. 27 (old) deal with the 
pre-incorporation contracts of competitors. 

“Clause (A) of Sec. 13 (old) says that a company may, after its incorpo- 
ration, enforce contracts made by the promoters of the company with third 
panics, provided such contracts were within the purposes of the company 
and the terms uf its incorporation. Section 27 (s) (old) lays down the con- 
verte rule of liability of the company in respect of similar contracts made by 
the promoters. These two provisions ol our Act are founded on the English 
law as it stood at the Ume when the Act was passed.* 

“Later English decisions have taken he view that a company is neither 
bound b>^, nor cnutled to take the benefit ol* the pre-foroiatlon contracts 
Diade by its promoters.* 


“The provisions of the Speiific Relief Act have, however, been applied 
in India even recently,^ without referring to the change in judicial opinion 
in England. Though a company cannot technically ratify a contract made 
btforc its incorpopation, there wt. uld appear to be no reason why the 
company should not be enti.ied to choose to take the benefit or the burden 
of a contiact made on its behalf by its promoters, by communicating its 
acceptance ol the benefit or the burden to the other party to the contract. 
1 beic IS DO provision in the Companies Act, U56, which prevents a company 
from accepting the benefit or burden of a pre incorporation contract. 


1 . Specijic RelUf Act^ p. 203. 

2. Earl of Shrewsbury v. North Stafford- 
shire Ry. Co., (1865‘66) 1 Eq. 593. 

3. In re English & Colonial Produce Go. 
Ltd., (1906) 2 Ch. 435 (C. A.). 

4. Natal Land Co. u. Pauline Colliery 


Syndicate Ltd., (1901) A. G. 120 ; 
Newborne v. Sen solid Ltd., (1953) 1 
All E. R. 708 (G. A.). 

5. Commissioner of Income-tax, Bihar 
and Orissa v. Bhurangiya Goal Co., 
A. 1. R. 1953 Pat. 298 at p. 300. 
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“We, therefore, recommeDd that Cl. (A) of Sec. 23 (old) andj Cl, ( 5 ) of 
Sec. 27 (old) be letained, with suitable verbal changes indicating that the 
contract would be enforceable by or against a company if the company ac* 
cepts the contracts and signifies its acceptance to the other party to the con- 
tract.^ And on the N ?lcs on Clause M which deals with the old Sec. 23 
and the new Sec. 15 of the Specific Relief Act, it has been stated : This 
clause reproduces Sec. 23 (old) with the following modification ; 

(t) in sub'clause (d) (old Sec. 23) it is made clear that, in a contract 
of a personal nature, performance by a third party is not to be im- 
posed on the other party to the contract except where he has accepted 
such subsisted performance ; 

(»i) sub' clauses (<?), (d), (<<) and (/) of old Sec. 23 could be substi- 
tuted by a simple provision providing that a third party to a contract 
who is entitled to a benefit thereuoder or has an interest therein may 
sue on the contract subject to certain limitations. This substitution 
would, however, have to await a suitable amendment being made in 
this behalf in the Contract Act, acd the clauses have been reproduced 
as they stand for the lime being ; 

{Hi) in sub-clauses (g) and (h) of old Sec. 23 the word ‘public* has 
beem omitted since the nature of these provisions is such that they 
should apply to all companies. Further, in sub -clause (A) of old 
Sec. 23 it is provided that the contract would be enforceable by or 
against a company only if it has accepted the contract and has signi- 
fied its acceptance to the other party to the contract.*’ 

3. Scope. — This section deals with the question as to who are the per- 
sons who arc entitled to obtain specific performance of a contract. It details 
the cases and circumstances in Cls. {a) to (A) of this section when a person may 
obtain specific performance of a contract. Their Lordships have dealt with 
the cases elsewhere as to when a contract may be enforced specifically or may 
not be specifically enforced and whether the alternative relief of awarding 
compensation or any other adequate relief can be ordered by the Court. 
Pollock and Mulla in their valuable treatise on Specific Relief Aci^ 7th Ed., 
while dealing with the scope of Sec. 23 of the repealed Specific Relief Act, 
1877, at pages 704 and 705 say : *‘This section is really an enumeration of 
the kinds of parties besides the actual contractors, who are entitled to sue on 
a contract. In involves no pri iciples peculiar to the remedy of specific per- 
formance. On one or two points it is more definite than the corresponding 
English authorities and therefore it seems to us that citation of those autho- 
rities would not be useful. We agree with Whitley-Stokes that no reason 
appears why sub-section (i?) of otd Sec. 23 should not have extended to 
all compromives of doubtful claims. As to the validity of compromises in 
general, see under Sc*. 25 of the Contract Act. It may be observed by way of 
of caution that the enforcement of restrictive covenants by way of injunction 
does not come within the section.”^ 

A decree fer specific pcr'ormance of a contract enures for the benefit 
of both the parties, i. e. the plaintiff as well as the defendant : Macleod, 


1, Law Coxnmhsion Report on Specific 2. Pollock and Mulla, 7ih Ed., pu. 704. 705 
Relief Act, 1877, pp. 27, 28, * 
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C. J., in Bai Karimabibi v, Abderekntan Syed Banu^ says : ‘ Now it seems to me 
on general principles, leaving aside altogether the dealings between the 
defendant and other parties that the decree for specific performance was 
capable of being executed by the defendants as well as by the plaintiff. 
If this were not so, it would follow that if a plaintiff who has obtained a 
decree for specific performance, refuses to take the sale-deed and pay the 
consideration-money, the defendant is left with no remedy whatever, while, 
owing to the decree passed against him, he would still be debarred from 
dealing in any way with the suit property, think it is clear in such a 

case that a defendant would be entitled to come to court and ask for the 
payment to him of the consideration-money for the purpose of his tendering 

a sale-deed.” 


A suit for specific performance qua contract cannot bind a person unless 
he was a party to the contract as well as a party to the suit. Xhussuch a suit 
cannot be decreed and the contract cannot be specifically enforced against a 
person who is a third party or a total stranger to the contract. The general 
law regarding the specific performance of a contract is that specific perfor** 
mance of a contract cannot be enforced against persons who arc not before 
the Court. In Aziz Khan v, Bh 9 !a Nath Srivastava,^ it was said, “It seems 
obvious to us that the specific performance of the contract to sell could not 
be decreed in the absence of the parties to the contract,” In the same way, 
where a suit for specific performance has been dismissed against some persons, 
it was not open to only some of the plaintiff to appeal against the said decree 
for specific performance against others.” 


A decree for specific performance is an equitable remedy to be granted 
to the judicial discretion of the Court, and the Court may, for sufficient 
reasons, refuse to order specific performance even if the plaintiiT has proved 

the contract.^ 


Except in some special circumstances a contract to sell a property is not 
dependent upon any personal qualifications of the individual who agrees to 
purchase and it is a matter of no consequence to the vendor that the person 
who is going to be the vendee is not the same person with whom he had 
entered into a contract for sale. Such a contract is, therefore, enforceable 
not only by the person to whom the property was agreed to be sold but also 
by his representative-in* interest and assigns, unless of course the contract 
itself prohibits assignment cither expressly or by clear implication. Section 
23 (old) of the Specific Relief Act provides as to who may obtain spccihc 
performance of a contract. Clause (^) makes it clear that the contract to sc 
was enforceable even by the plaintiff’s representative and was assignable. 
In Munuswami Nayudu v. Sagalaguna Nayudu/^ where an assignee of a contract 
for reconveyance of an immoveable property bad sued for the specific per* 
formance of the contract it was held that a right under an executory contract 
to exercise an option at a certain future date to obtain a reconveyance of 
immoveable property is assignable. This decision was affirmed by their 


1. A, I. R. 1923 Bom. 26 at p. 27. 3. Sugna a. Kali Ram, 1966 A. W. R- 64 

2. A.I.R. 1945 AH. 21 1 1945 A. L. J. at p, 645. 

26 at p. 27 ; I.L.R. (1945) All. 1. 4. A.I.R. 1926 Mad. 699. 
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Lordships of the Privy Council in Sakalaguna Nayudtt v, Chinna Mmnuswami 
NayudUy^ and the view that the benefit of the contract could be assigned was 
upheld, \xi Bipin Behari Deb Y. Masrah Afiy^ where Mehrotra, J., observed 
that it cannot be disputed that a transferee of a contract for reconveyance 
can enforce the contract in the absence of any contract to the contrary.^ 

A person not being a party to the deed is not bound by the covenants 
in the deed, nor could it enforce the covenants. It is settled law that a person 
not a party to a contract cannot, subject to certain well-recognized exceptions, 
enforce the terms of the contract : the recognized exceptions are that 
beneficiaries under the terms of the contract or where the contract is a part 
of the family arrangement may enforce the covenant. In Krishna Lai Sadhtt 
V. Pramila Bala Dasiy^ Rankin, C, J., observed : 

* ‘Clause {d) of Sec. 2 of the Contract Act widens the definition of 
‘consideration’ so as to enable a party to a contract to enforce the 
same in India In certain cases in which the English law would regard 
that party as the recipient of a purely voluntary promise and would 
refuse to him a right of action on the ground of nudum pactum. Not 
only, however, is there nothing in Sec. 2 to encourage the idea that 
contracts can be enforced by a person who is not a party to the con- 
tract but this notion is rigidly excluded by the definition of ‘promisor* 
and ‘promisee’.’* 

Under the English Common Law only a person who is a party to a contract 
can sue on it and that the law knows nothing of a right gained by a third 
party arising out of a contract It has, however, been recognized that where 
a trust is created by a contract, a beneficiary may enforce the rights which 
the trust so created has given him. The basis of that rule is that though he 
is not a party to the contract his rights are equitable and not contractual. 
The Judicial Committee applied that rule to an Indian case of Khwaja 
Mohammed Khan v. Hussaini Begam.^ In a later case of Jamna Das v. 
Ram Autar,^ the Judicial Committee pointed out that the purchaser’s contract 
to pay off a mortgage debt could not be enforced by the mortgagee who 
was not a party to the contract. It must therefore be taken as well settled 
that except in the case of a beneficiary under a trust created by a contract 
or in the case of a family arrangement, no right may be enforced by a 
person who is not a party to the contract. Even if it be granted that there 
was an intention to create a charge, the Kottayam Bank not being a party 
to the deed, enforce the charge only if it was a beneficiary under the terms 
of the contract, and it is not claimed that the bank was a beneficiary under 
the deed.® 


It is true that the land being “protected” the permission of the 
Assistant Collector Is required for selling it. The Lower Court has passed 
a decree for a specific performance on the condition that such a permission 

is obtained.® 


1 . 

2 . 

3. 


4. 

5 . 


A. I. R. 1928 P. C. 174. 

A. 1. R. 1961 Assam 173. 

Umar Noor Mohammed v, Dayal 
Saran Darbari, A. I. R. 1967 All, 253 

Cal. 1315 : A. I. R, 1928 

Cal. 518. . ^ _ 

Dunlop Pneumatic Tyre Co. v. Selt- 


ridge & Go,, (1915) A, G, 847. 

6. 37 Ind. App. 152. 

7. 39 Ind. App. 7. 

8. M. G. Chacko o. The Slate Bank of 
Travancore, A. I. R. 1970 S, G. 504 at 
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1967 All. 541 at pp. 542-43. 
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4. *'Any party thereto’*.— Section 15(fl) of this Act provides that a su 
can be filed by any party to the contract for its specific performance. The 
same is the English law on the subject. In a suit to enforce specific per- 
formance of a contract a person who is a party to the contract is also a neces- 
sary party to the suit also for the contract itself forms the basis of the rights 
and liabilities, duties and obligations of the parties to it. This is the general 
rule. The exceptions in Mannath Veettil Itti Panku Menon v. Thazheth 
Meladam Dharman Achan AvergaP to this rule have been specifically laid 
down in Cls. (g) and {h) of the section. The applicability of this common 
law rule was lecognized by Wallis, C. J. This also is the rule in equity 
except in so far as equity made exception as explained in Gandy v. Gandy ^ 
in cases where the contract was made for the benefit of the third party and in 
such circumstances as to give rise to a trust in his favour. In Gandy 
Gandy ^ Cotton, L.J., observed as follows : “Now, of course, as a general rule 
a contract cannot be enforced except by a party to the contract; and either 
of two persons contracting together can sue the other, if the other is guilty 
of a breach of, or does not perform the obligation of that contract. But a 
third person — Zl person who is not a party to the contract — cannot do so. 
That rule, however, is subject to this exception, if the contract, although in 
form it is with is intended to secure a benefit to B, so that B is entitled to 
say that he has a beneficial right as cestui que trust under that contract, then 
B would in a court of equity be allowed to insist upon and enforce the 
contract.” In Mi tar Sain v. Data RamA Lindsay, J., said : “There can be no 
right of suit by a stranger to the agreement unless it can be shown that there 
has been a charge in his favour or that under the agreement he is entitled to 
some beneficial interest as a cestui que trustJ** 

The question of enforceability of a contract by a third party was elabo- 
rately considered by Page, J., in Jiban Krishna Mullick v. Nirupama Gupta, ^ 
where his Lordship after a review of the relevant cases, both English and Indian, 
on the point, expressed the law thus : “As a general rule a contract cannot be 
enforced except by a party to the contract. That rule, however, is subject to 
this exception: if the contract, although in form it is with Aj is intended to 
secure a benefit to B, so that B is entitled to say that he has a beneficial right 
as cestui que trust under that contract, then B is entitled to enforce the contract 
in a court of equity. A mere contract, however, between two parties that one 
of them shall pay a certain sum to a third party, not a party to the contract, 
will not make that person a cestui que trust. The whole law on the subject 
was discussed at length by Tyabji, J., in Iswaran PiUai v. S, Tafagan,^ where 
the learned Judge recorded a similar opinion. 

“The rule relating to the impleadment of parties in a suit for specific 
performance of a contract — has been stated by Fry, J., thus: ‘The general rule 
with regard to suit to enf^orce contracts was that the parties to the contract or 
their representatives were the necessary and sufficient parties to the suit that 
all the parties to the contract should be parties to the suit and no one else . 

“A stranger to the contract cannot according to the general rule either 
sue or be sued upon it. This general rule is, however, subject to certain modi- 
fications. Thus where a party to the contract is a trustee for a third party. 


2. (1885) L. R. 30 Ch. D. 57, 

3. (1885) L. R. 30 Gh. D. 57* 


1. A.I.R. 1918 Mad. 288 at p. 289 : l.L.R. 
41 Mad. 488 : 22 M, L, T. 543 : 43 
I. G, 625. 



4. A. 1. R. 1926 All. 7 at p. 13 : 87 I. G. 
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Specific performance of the contract may be obtained at the instance of the 
third party. ^ Similarly^ in certain cases of agency^ and of marriage settlement^ 
or where the contract has been so far acted upon as to give a stranger to the 
contract reasonable expectation founded upon the contract,'* then the stranger 
to the contract may enforce specific performance. Again, a stranger to the 
contract may be made a defendant to an action for specific performance where 
he is in possession of the subject-matter of the contract,^ or where he claims 
to be interested in purchase money under an agreement antecedent to the 
contract,® or where he is in actual possession of the property^ and might be 
affected by part of the relief claimed.*’® 

5. Liability of lessee to the lessor. — In Saradindu Mukherjee v. Smt, 
Kunja Kamini Roy^^ it was held that an express or implied recognition by 
the lessor of a transferee from the original tenant would be effective to 
discharge the liability of the tenant* 

In Parkash Chand Khurana v. Harnam Smghi^^ a plot was allotted to 
the respondents by the Board. By an-agreement respondents sold their rights 
in the plot to the appellants. 

Disputes arose between the parties on certain matters relating to the 
agreement, which the parties referred to an arbitrator. The arbitrator gave 
his award and the award became a rule of the Court. One of the principal 
terms of the, award, broadly, was that the appellants were to pay a certain 
sum of money to the Board in discharge of the liability of the respondents 
and on their failure to make the payment, they were to give back the posses- 
sion of the plot to the respondents. 


The Board was interested in recovering its dues and the part-payment 
made by the appellants was accepted by it. However, the Board did not 
accept the appellants as their debtors in substitution of the respondents. 

It was held that the failure of the appellants to discharge the liability 
of the respondents to the Board in the stated period entitled respondents to 
take back the possession of the property from the appellants according to 

the award. 

6, Right to re-setl — ^Who can enforce. — It has been held by Mr. Justice 
Bhargava in Sk, Gaffar v. Kasturbaiy^^ that an agreement to •resell can be 
enforced against the vendee by the assignee of the vendor unless the agree- 
ment prohibits such assignment. 


7. Stipulations for a third party. — The following is a critical review 
of the Indian law relating to stipulations for a third party,^^ Gilbert W. F. 
Dold begins by defining “stipulation for third party” so as to limit the 
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fora Third Party (1948 Ed,), pp. 107-9. 
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discussion to genuine “stipulations for a third party” and to exclude from it 
cases of agency and trust: 

“A stipulation for a third party is an agreement entered into between two 
persons, whereby one of them (the promisor) undertakes an obligation in 
favour of a third, for the fulfilment of which the promisor binds himself 
towards the other (the stipulator or promisee), such stipulator or promisee 
contracting in his own name, and not in the name nor as the agent or trustee 
of the third party, provided that it is the intention of the contracting parties ‘ 
(i. e. the stipulator and promisor) that the third party shall acquire an 
independent right enforceable by him against the promisor. Which right 
fio’vs directly from the agreement entered into between promisor and the 
stipulator.” 

Until the passing of the Indian Contract Act (IX of 1872) there was no 
specific Code in force governing contracts, and though the Moghul Emperors 
and before them, the Hindu rulers, certainly applied some positive rules, they 
are not very helpful. In the absence of any such rules, the courts in jSritish 
India were directed to apply the rules of equity and good conscience, which 
were generally interpreted to mean the rules of English law if found applicable 
to Indian society and circumstances. 

The relevant section of the Indian Contract Act is 2 (d) which reads as 
follows: “When at the desire of the promisor, the promisee" or any other 
person has done or abstained from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, something, such act or abstinence or 
promise is called a consideration for the promise.” 

This diJBfers from modern English law, in which it is well settled that 
consideration must proceed from the promisee, in other words, in the 
English law of contracts, as distinct from trusts, the only person who can 
sue the promisor for performance is the stipulator. The language of Sec. 
2 {d) of the Indian Contract Act provides, therefore, a useful departure from 
English law. In fact, in the very first reported case, Chinayya v. Ramayya,^ 
after the passing of the Indian Contract Act, though Innes, J., based his 
judgment mainly on Dutton v. Pooled Kindersley, J., expressly relied on 
the wide terms of Sec. 2 {d) in support of his judgment. The idea that 
this section was sufficient to give the third party an independent enforceable 
right without anything more, received a set-back in the judgment of Sir 
George Rankin in Krishna Lai Sadhu v. Parmila Bala Dasiy^ in which his 
Lordship expressed the view that though Cl. {d) of Sec. 2 of the Indian 
Contract Act widened the definition of “consideration” so as to enable a 
party to a contract to enforce the same in India in certain cases in which 
English law would regard that party as the recipient of a purely voluntary 
promise and would refuse to him a right of action on the ground of nudum 
pactum^ there was nothing in the section to encourage the idea that contracts 
can be enforced by a person who is not a party to the contract, but that 
this notion is rigidly excluded by the definition of “promisor” and “promisee” 
and that it was erroneous to suppose that in India persons who are not parties 
to a contract can be entitled to sue thereon, except where there is an obligation 
in equity amounting to a trust arising out of the contract. The only reported 
case where the third party forthwith adhered to the contract appears to be 
that of Torabaz Khan v. Nanak Chand* though it must be admitted that his 


1. 1. L.R. 4 Mad. 137. 

2. (1677) 2 Lev. 210: 1 Ventro 318. 
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adhesion consisted mainly in his signing as a witness^to the contract between 
the main contracting parties. 


A Full Bench decision of the Madras High Court in Subba Chetti v. 
Arunachalam Chetti^ has summarized the categories of third party contracts 
enforceable by the third party as follows, viz : {a) where there is the 
creation of a trust in favour of the plaintiff in respect of the 
amount sued for ; (b) where there is the creation of a charge of immoveable 
property by the promisor of the specific money in suit in favour of the 
plaintifiF ; (c) where there is the creation of a settlement on marriage in 
which the plaintiff may be beneficially entitled as provided by Sec. 23 
of the Indian Specific Relief Act» 1877 ; and {d) where there is an estoppel 
as against the promisor owing to transactions between the plaintiff and the 

promisor. 


See in this connexion, notes under the heading “When stranger can 
sue” under the major heading “Stranger”, infra. 

It is clear that none of -the foregoing categories would cover the case 
visualised bv Sir George Rankin in Krishna ImI Sadhu s case. His Lordship 
is obviously ^pressing in English terms the doctrine of the personality of 
contracts stereotyped in Art. 1165 of the French Code Civil. It wiH *36 
seen that the French Code in express terms exempts stipulation for a third 
S from the effect of Art. 1165. The French term personnalite des 
conrracfs is virtually the same thing as “privity of contract , the use of 
wCh term appears to begin with Lord Ellenborough m a case in Rogers v 
Kdly- Bernalet V. Fuller.^ The meaning of the word ‘'priv^; 
as used by Lord Ellenborough is hard to find. In the extract from his judg- 
ment in Williams v. Evertt.^ it appears to mean either a statement by the 
^fend^nt that he holds, for the plaintiff or else an “engagement between 
defendant and plaintiff the latter perhaps meaning a contract . The word 

is used bv Little, J., in Price v. Eastor^ is apparently equivalent to 

aC™en>r“ However’, it now appears to have a^uired 

tr, a contract” in the sense of Art. 1165 or ttie coae t.,ivii. 


ReS "Tthe Law^RevTsto/^mmiU^^ ‘hat the third parV 

obribU! tb.t (If tb= ,eoon.b,^.tiom .re n.de to^b.^.d 

2 (d^ of the Indian Contract Act will not avail to give the third party a 
ridr unlesrhe was also a contracting party and a subsequent 
exnresslv oTby will not cure the defect If this is 

adhe i anart from the categories summarized in Subba Chetti v. 
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an immediate signature of the written contract between the main contracting 
parties. 

The following analysis by the learned author of the legal relations 
between the stipulator, promisor and the promisee will repay perusal. 

The legal relations between the stipulator and the promisor, — The rights 
of the stipulator vary according as to whether the benefit of the third 
party is the sole aim of the contract or not. If the sole aim is to benefit the 
third party, i. e, in a life insurance or the purchase of an annuity for the 
benefit of a third party, the only right which the stipulator generally 
possesses is to sue for performance of the contract. It may be doubted 
whether Sec. 335 of the German Code is intended to cover such a case, though 
the language is certainly wide enough but it is interesting to note that some 
American courts have held that where the stipulator has no pecuniary 
interest in the performance, he cannot maintain any action at all. On the 
other hand, if the contract is both for his benefit and for that of the third 
party, e. g. where the promisor undertakes as a term of the contract between 
himself and the stipulator to extinguish a debt which the latter owes to a 
third party, the stipulator can use all his rights of action arising out of the 
contract, and may even sue for rescission of the contract on the ground that 
the promisor has failed or delayed to carry out the promise in favour of the 
third party. ^ If the stipulator chooses to sue for damages, it seems that he 
will only be entitled to succeed if he can prove that partial or total failure 
by the promisor to carry out his promise has resulted in damage to him. 

All the rights of the stipulator are transmissible to his heirs, adminis* 
trators and assigns, in which are naturally included his assigns by operation 
of law, such as, a trustee in bankruptcy, curator or committee in lunacy, etc,, 
except such rights as are purely personal. 

The obligations of the stipulator are as various as the contracts to which 
they are attached. In a contract of sale he guarantees the purchaser (pro^ 
misor) against eviction and defects in the article sold. In a contract of 
life insurance, in the absence of any contrary agreement, he undertakes to pay 
the premiums and all renewals, and in a contract of deposit the charges 
of the depository. It should, however, be borne in mind that the vendor, 
lessor, etc. is not always the stipulator. For instance, the purchaser of a 
I^operty may stipulate with the vendor that the latter is to convey or transfer 
the property to a third party, to whom the purchaser may be making a gift 
of It. Here the purchaser is supplying the purchase price, and it is fhe who 
IS stipulating in favour of the third party. 

As to the rights of the creditors and heirs of the stipulator generally 
speaking the creditors will have no right to challenge the transaction unless 
it is a gratuitous one made at the time when the stipulator was insolvent or 
the eflFect of which was to bring about his insolvency. In countries where 
the droit de legitim still persists, the heirs will have the right to challenge 
it or to have the benefit reduced. If the third party is himself an heir, he will 
h3.ve to bring such benefit into hotchpot or collation. Where the transac- 
tion is not gratuitous, it would seem that neither the creditors nor the heirs 
have any right to challenge it, though a supervening bankruptcy might pos- 
sibly give the trustee in bankruptcy power to avoid the transaction on the 
ground that it is an undue preference. 


I. Code Civil. Arts. 953. 1166, 1184, 1754, and 1961 
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What is the position if the third party declines the benefit. He either 
declines before notification of acceptance or subsequently refuses to accept 
performance from the promisor, fn the former case the stipulation for his 
benefit never comes into operation and in the latter case he voluntarily 
withdraws hioiself from its operation. The natural inference would be 
that the benefit stipulated for in his favour would revert to the stipuhitor. 
It may, however, be urged that the promisor has undertaken to give or do 
something for the benefit of the third party, and not for the benefit of tlie 
stipulator, and that he cannot be compelled to render a different performance 
from that undertaken by him. It seems nevertheless to be gcuci illy 
recognized by both text-book writers and courts that, with some natural 
exceptions, a refusal by the third party enures to the advantage of the 
stipulator and not for the promisor. The case of a donation sub modo seems 
to bean exception, because in the absence of a contrary intention the rcfus.d 
by the second donee enures for the benefit of the first donee. 

In the event of the third party subsequently refusing to accept 
performance from the promisor, effect must, of course, be given lo iiie 
express terms of the contract, and if, therefore, the contract pi o\ iJcs for 
the stipulators being solely entitled on the third party’s waiver of the ben. fits, 
clearly the contract is automatically converted from a third party siiijularion 
into an ordinary contract. The same reasoning applies where the stipulator 
has reserved the right to revoke the benefit in favour of the thii u party 
even after the latter’s acceptance and the conditional rights of suen thi d 
party will be completely extinguished by such revocation. Apart from such 
express rights of revocation, the law may imply such powers in certain 
cases, though it must be remembered that there is a strong presumption 
that the rights of the third party are irrevocable once he has notified his 
acceptance of the benefits. On the other hand, this power of revocation by 
the stipulator may be subject to the consent of the promisor, and such 
consent will certainly be necessary if the latter had a special interest that 
the benefit of the contract should accrue to the third party in question. 
This will be the case where the promisor has only agreed to be bound to 
the third person by reason of his personal relations with the latter ; but 
in any case where the law permits a revocation by the stipulator alone, 
and the substitution of the latter himself rx some new third party as the 
beneficiary, this cannot prejudice the promisor, e.g. where a life-rent has 
been created this will come to an end with the death of the first beneficiary 
(third party) nominated in the contract. 

Where the stipulator has a right of revocation, unless this amounts to 
a mere power to change one beneficiary for another named beneficiary, he 
can, in fact, nominate himself as the beneficiary. 

The legal relations between the stipulator and the third party . — The 
validity of the contract between the stipulator and the promisor is as a matter 
of principle independent of the relations which may exist between the 
stipulator and the third party. It is nevertheless necessary that those relations 
should be discussed in so far as they exist within the frame-work of a valid 
stipulation for a third party for the solution of many important questions 
depends on those relations, e. g. the effect of the contract, the rights and 
obligations of the stipulator and third party inter se and the rights of creditors 
and heirs who may be affected. 

The legal relations between the stipulator and the third party are of two 
kinds : (o) those existing before the contrapt^ (h) those coming into existence 
fimnltaneously or afterwards. 
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As to the relations existing before the contract, these may again be 
divided into two classes: (1) either the third party is a creditor of the 
stipulator and the contract has been entered into solvendi causa ; or (2) the 
stipulator, not being a debtor, enters into the contract obligandi catisa, e.g. his 
promised performance constitutes the condition upon which the third party 
incurs a liability to him, e.g. the stipulator wishes to procure a loan from the 
promisor for the benefit of the third party. 

In these two cases, the contract is entered into by the stipulator titulo 
oneroso : Let us consider the case of a stipulation for a third party solvendi 
causa. This conclusion of the contract neither modifies nor extinguishes 
for the moment the antecedent obligation between the stipulator and the 
third party but the performance of the contract by the promisor destroys 
definitely the debt of the stipulator to the third party. Should the debt for 
which the stipulator has entered into a stipulation for a third party^ be 
invalid, the stipulator can recover from the third party the money received 
by him from the promisor, unless the payment cannot be recovered on the 
ground that obligation was a natural one. 

Where the obligation of the stipulator towards the third party had as 
its object the procuring of a promise by another in favour of the latter, 
then when the promise has been given and the stipulation for third party 
has been entered into, the stipulator may no longer revoke the right acquired 
by the third party. 

In the case of a stipulation for a third party obligandi causa, the 
stipulator has the following right : (a) to demand from the third party, in 
return for the payment or performance carried out by the promisor for his 
benefit, the performance of the obligations depending, e.g. on the loan made 
indirectly by the stipulator in accordance with the antecedent agreement 
reached between him and the third party ; (6) in case of failure to do so by the 
third party, to claim the restitution of whatever the latter may have received 
from tlic promisor, which may be recovered either as damages or by way of 
condictio indebiti. 

With regard to transactions titulo lucrative, one must distinguish between 
those where both stipulator and third party acquire their rights without 
giving the promisor anything in return and those where only the stipulator 

docs so. in the former case the gift must be considered as a gift of the 
promisor to the third party through the intervention of the stipulator.^ If 
the gift is carried oat, a discussion of the relation between the various 
parties becomes unnecessary, except in those countries where a gift can 
subsequently be revoked. If the gift is not carried out, then a question at 
once 'arises as to whether the stipulator of the third party can sue for 
. performance. In those countries where a promise to give can be enforced, 
it would seem that both stipulator and third party can sue for 
performance. 

Normally, however, the relations come into existence simultaneously with 
or subsequent to the date of the contract as the result of a desire by the stipula- 
tor to make a gift to the third party through the contract with the promisor, 
the stipulator furnishing the quid pro quo for the promise, and there 
then arise donandi causa so far as the &ird party is concerned. On this 
hypothesis no legal relations between the stipulator and the promisor existed 
at the date of the contract; neither did the former wish to pay a debt nor 
to acquire a clajm against the third party^ whom he intended to l^efit quite 
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gratuitously. Such a contract is, of course, subject to avoidance by creditors 
(and heirs of the deceased stipulator) on grounds which must be determined 
by the law of the particular country governing the rights of the parties 
under the contract. 


By the Code Civil a distinction must be made between third parties in 
existence at the date of the contract who are not yet determined, but who can 
be ascertained, and those not yet in existence at the date of the contract. The 
latter class could not take any benefit, but now, under the Loi relative an con- 

13th July, 1930, an exception has been made in contracts 
of life insurance* It is interesting to note that Prench law is so tenacious of 
Its tradition that proceeds byway of fiction to include among “beneficiaries 
determines** children who are still to be born, whether conceived or not. This 
section of the law only applies to life insurance and, therefore. Sec. 63 has 
not affected marine or other insurance, nor the general provisions of the Code 
Civil, so that in general, the French concept remains unchanged. The Ger- 
man Code and Roman-Dutch law have never experienced any diflScuIty in 
according a right to undetermined future persons, though obviously the ques- 
tion as to how long the inchoate right of the unborn child or unregistered 
company can remain unrevoked may raise some interesting problems for solu- 
tion in the future. 

In a stipulation for a third party where the third party has acquired an 
irrevocable right, the stipulator incurs no other liability towards him than that 
of not preventing the promisor from carrying out his contract. Further, he 
assumes no guarantee that the promisor will carry out his promise in accord- 
ance with the contract, in the absence of any express provision to that effect. 
Such a provision is naturally conceivable, but it pre-supposes an acceptance by 
the third party, which, according to one school of German writers would des- 
troy the very concept of a stipulation for a third party. Where the stipulator 
is stipulating for the third party lucrative causa, it is extremely unlikely that 
such a guarantee would ever be in contemplation. 

The legal relation between the promisor and the third party ^ — Whatever 
may have been the position in Roman law, practically every known system 
of law today admits the validity of a stipulation for a third party so far 
as the principal contract in parties are concerned, and most systems based on 
the Roman law and some based on English law admit the validity of an inde- 
pendent enforceable right in the third party. Generally speaking, the reason 
for its validity is the fact that the promisor has willed it and manifested his 
intention clearly to bind himself to the third party. 

The nature of the claim of the stipulator necessarily differs from that of 
the third party against the promisor. So far as the latter is concerned, he 
need only make performance of one act or payment, and this single perform- 
ance will extinguish the rights of both stipulator and third party against him, 
but his obligation to the former consist of doing or refraining from doing 
something whereas his obligation to the latter may also consist of an act of 
giving. The third party may, therefore, always sue for performance, whereas 
the stipulator can generally only sue for rescission of the contract, provided 
the third party has not yet accepted, or for damages, but in the latter case he 
must prove special damage, fif the contract itself provides that the stipulator 
may even after acceptance by the third party revoke his right and substitute 
himself or some other third party as the beneficiary, then the contract will be 
tnuHfonned from a stipulation for a third party into an ordinary contract for 
the benefit of the stipulator alone or Into another stipulation for a third party. 
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as rhe case may be- In the former case the three-fold relations between the 
parties will cease and ordinary contractual principles will apply. 

The third party acquires his right direct from the contract but, as 
already indicated, such right is inchoate in French law during the period be- 
tween the date of the contract and the communication of acceptance by such 
third party, and it is only when the latter has notified his acceptance of the 
benefits of the contract that he acquires an irrevocable, independent and 
enforceable right. 

The right of the third party may consist of (1) the extinction of a debt; 
(2) the acquisition of a real right ; (3) the acquisition of a contractual claim. 

With regard to the extinction of a debt which the third party owes the 
promisor, the extinction operates ipso Jure by the mere fact of the contract 
which the third party can set up as a defence against any subsequent claim 
by the promisor (creditor). 

The stipulation for a third party may create a real right in the third 
party, e.g. where positive law vests the ownership or goods sold in the pur- 
chaser as soon as the parties are agreed, it is submitted that in a contract 
where a stipulator buys goods from a vendor (promisor) for the benefit of a 
third party, the latter becomes the owner of the goods as soon as he has 
notified the vendor of his acceptance of the benefit under the contract, but if 
the vendor’s title to the goods is defective the third party will acquire no 
greater rights thereto than the vendor himself had, except in those jurisdic- 
tions where sales in market-overt are recognized. With regard to immoveable 
property, it would seem that in most jurisdictions an antecedent agreement 
between the stipulator and the third party is necessary to vest the acquired 
proper ty in the latter, subject, of course, to any special provisions of positive 
law which require a formal divesting by the vendor. 

The most usual case of a stipulation for a third party is that where the 
pr omisor undertakes to give, do or pay something for or to the third party, 
in wliieh ease ihe latter has merely a personal claim against him to compel 

performance. 

It is most important to know the cause of the promise of the promisor in 
favour of the third party. Did he wish to make a gift, a loan or a payment 
to rhe stipulator ? Upon this answer will depend the further question as to 
what defences are open to the promisor when sued by the third party. It 
cannot be too often stressed that the third party is not the assign or cessionary 
of the stipulator but his right has its origin in the relations of the stipulator 
and the promisor and to that extent is governed by them. One can at any 
rate postulate the two following principles : (1) The promisor cannot raise 
any defences against the third party which are personal to the stipulator. (2) 
He can raise any which arise out of the contracts itself. The promisor can, 
therefore, plead : 

{a) All defences of nullity, either due to the incapacity of the 
promisor himself or to mutual mistake. He can also raise the defence 
of fraud, misrepresentation, etc. on the part of the sfipulator. 

(jb) Ail defects of form in so far as they vitiate the main contract. 

(c) That the contract is contrary to public policy, 

(d) The exception non adimpleti contractus, e.g. that the stipulator 
has not paid the agreed premiums to the insurance company for a 
policy taken out by him in favour of a third party. 
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Thcit the conditions, to which the ri^ht of* the third party is 

subject, have not eventuated, c,g. that the third party has not survived 

the stipulator in a policy taken out for his benefit, where such survival 

is essential. 

On the other hand, the promisor cannot set off against the third party 
any claim which the former may have acquired against the stipulator before 
or after the conclusion of the contract. The German Code, Art. 334, provides 
that defences arising out of the contract and open to the promisor *are also 
available as against the third party. Although that Code does not expressly 
deal with rights of set-off as between the promisor and the third party, Helwig 
considers that an express provision was not necessary, as set-off, with certain 
well-known and n<ituiat exceptions, can only take place between two persons, 
of whom each owes the other something of the same nature, and this cannot 

be predicateJ where a promisor sjeks to.set-off against the third party a debt 

which the stipulator owes him, unless it is a debt which arises out of the 
failure of the creditor to perform his obligations under the stipulation for a 
third party, in which case such failure would at least operate by way of set-off: 
if it did not extinguish the right of the third party by reason of the exception 
non adimpleti contractus. The old Swiss Code, on the other hand, expressly 
provided Sec. 135 that the promisor could not set-off against the third party 
any debt which the stipulator owed him (the promisor). The true reason for 
the rule is, of course, that a debt must be due to the person himself who claims 
the set-off and from the person himself against whom it is set-off. The claim of 
the stipulator against the promisor being totally distinct from the claim of the 
third party against the promisor, the latter cannot set-off against the third 
party what the stipulator may owe him (the promisor) independently of the 
stipulator for a third party. It may be noted that the Sixth Interim Report of 
the Law Revision Committee does not deal with set-off in that party which 
conccins the Jus quaesititm tertio, and it would seem, therefore, that if 
English law is amended in the manner recommended, a third party’s claim 
against the promisor will not be affected by any claim that the promisor has 
against the stipulator, unless it is a claim ‘‘arising out of the contract”. 

8. Legal representative may obtain specific performance. — Under Sec. 15 of 
the Specific Relief Act, 1963, specific performance of a contract m ly be obtained 
by any party thereto or by the representative-in-intercst or the principal of 
any party thereto except where the learning, skill, solvency or any personal 
quality .of such party is a material ingredient in the contract, or where the 
contract provides that his interest shall not be assigned. There could be no 
dispute that in a contract of reconveyance of immoveable property no learning, 
skill, or solvency or any personal quality of such party is a material ingredi- 
ent. The legal representatives of the person in whose favour the agreement 
of reconveyance was executed, they are entitled to specific performance of the 
contract under Sec. 15 (b) unless there is anything in the contract itself 
against the legal representatives claiming the specific performance.* 

In this connection it is useful to refer to the decision of the Supreme 
Court in Hazari v. NekiJ^ It was held in that case that the right of pre-emp- 
tion was not a personal right on the part of the pre-emptor to get the re-transfer 
of the property from the vendee who has already become the owner of the 
same; In Ram Baran v. Ram Mohity^ the Supreme Court held that normally, 
a contract, in the absence of a contrary intention, express or implied, is 
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enforceable by and against parties thereto and their legal heirs and legal 
rt. pi csentativos including assignees and transferees.^ 


9. Whether some of the co-contractors can sue for specific per- 

fonnance.—Wiicrc there is a joint contract alt must join in the suit on the 

basis of the contract. Specific performance cannot be granted to some only 
o several co-contractors if others refuse to join in the suit.^ In a recent 
Nagpur case, however, a different view has been adopted, ft has been held 
that the word '‘any ’ in the section indicates one out of a number of persons 
more than two. When one or more co-contractors want to enforce specific 
p^rorniance of the contract against the will of the others, they can do so 
under this section. It is not necessary, therefore, that all the co-contractors 

arrayed on the same side for obtaining specific performance of 
IS enough if all persons who are parties to the contract are before 
e ourt. Where one of the co-contracting vendees refuse to join in the sale 
o be executed m their favour jointly, and the other contracting vendees bring 
a suit for specific performance of the contract, the suit being one to enforce 
le original contract as a whole, there is no variation in the contract and the 
sui IS not orie to enforce a contract piecemeal. The other willing co-contract- 
ing ven ees have a right to sue for specific performance of the contract, even 
though some of the co-contractors refuse to join them in the sale.^ 


10, Stranger. Where there was an agreement between the sons of a 

deceased Mohammedan that one of them should take 
Stranger to a contract wliolc property of their father and also they pay his 
which reserves a benefit debts, such brother docs not bccome personally liable 
upon cannot sue for the debts of the father since the creditor cannot 

enforce the agreement between the brothers, and there- 
fore, cannot apply to adjudicate him an insolvent.** 


Exceptions to the rule. — A stranger to contract which serves a 
benefit for him cannot sue upon it, either in English or in Indian law even 
though in India the consideration need not move from the promisee.® There 
are two well-recognizod exceptions to this doctrine. The first is where a 
contract between two parties is so framed as to make one of them a trustee for 
a thud , in such cases the fatter may sue to enforce the trust in his favour and 
no objection can be taken to his being a stranger to the contract.® The other 
exception covers those cases where the promisor, between whom and the 
stranger no privity exists, creates privity by his conduct and by acknowledge- 
ment or otherwise constitutes himself an agent of the third party.^ 

Vendor sold his property for a consideration that the vendee would pay 
the creditors of the vendor. The property was not sold for a fixed considera- 
tion and the vendee did not retain out of it a' certain sum of money which he 
undertook to pay to the creditors. The consideration for the transfer was 
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that the vendee would satisfy the creditors of the vendor and relea?e the 
latter froni his liability in respect of two debts. The amount which the 
vendee was to pay to the creditors would depend upon the arrangement 
which he might be able to make with them. He took the chance of his being 
able to induce the creditors to give up their claim for interest either in whole 
or in part. It was for the benefit of the vendor himself and not for the benefit 
of the creditors that this bargain was entered into. It was held that the vendee 
was not in any way a trustee for the creditors in respect of the money due to 
them. Consequently, the creditors could not enforce the contract.^ Similarly, 
a mortgagee cannot seek to recover the mortgage money from a subsequent 
vendee who was asked by the mortgagor to pay the same to the mortgagee, ^ 
Nor Can a zamindar ask for the kist from the dar ^atnidov on the ground that 
he agreed with his immediate landlord to do so,^ 

12, When stranger can sue. — The general rule of law that a stranger 
to a contract cannot sue on it is not absolute but is subject to some exceptions 
which are definite and well recognized. 

These exceptions are as follows : 

I. Where a trust is created; or 

[I. where provision is made in a marriage settlement ; or 

[[I. where provision is made in a partition or family arrangement 

for maintenance or marriage expenses of a female member or minor ; 
or 

IV. where a charge is created in favour of a stranger ; or 

V. where there is a direct agreement to pay to or the defendant 
constitutes himself as the agent of the third party. 

13. Where trust is alleged. — A third party who is to be benefited 

under a contract between A and B acquires equitable rights ex contractu if the 
agreement between the parties is so framed as to make one of them a trustee 
lor the third party. In Gandy v. Gandy," Cotton, L. J., put the matter thus : 
“If the contract although in form it is with A, is intended to secure a benefit 
tOjff, so that B is entitled to say he ha^ beneficial interest as cestui gue trust 
under that contract, then B would, in a court of equity, be allowed to insist 
upon and enforce the contract.” In Jn re Empress Engineering Co,,^ Jesseh 
M, K,, after holding that in the case there was no crust, said : “I am far 
from saying that there may not be agreements which make C (third party) a 
cestui que trust, . . . One of the l arties to the agreement may constitute 

himself a trustee of the property for the benefit of the third party. So again, it 
is quite possible that one of the parties to the agreement may be the nominee 
or trustee of the third party.” Whether in fact a trust is created or not is a 
matter of the contract.^ 
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14. Indian law. — Following the above English decisions the courts in 
India have uniformly held that where a trust, express or implied, is created in 
favour of a third party, the latter can sue On th : contract for the benefit so 
reserved for him.^ It is obvious that the same principle applies where from 
the fact, the circumstances and construction of the contract a trust arises 
under statute, e. g. Trust Act.^ 

15. Trust created. — For a good example of a creation of a trust, see 
Ramdhan v. L. Chatithmal.^ In this case the plaintiffs were the members of a 
working committee of a registered society known as Dharam Sabha, and 
the defendants were persons forming a firm of grain dealers. The practice 
existing in the bazaar admittedly was that each cartman should give 2 annas 
in cash and one seer of grain per cart of grain to the shop-keepers of the 
bazaar for charitable purposes payable to the plaintiffs, 'i’he defendants 
realized both cash and grain in this manner but failed to pay the same to the 
plaintiffs. It was held that the defendants when realizing these levies 
constituted themselves trustees for the Sabha and that the Sabha as 
the cesmi qtie trust could maintain the suit. The rule of equity deducihle 
from case is that where a person incurs an obligation to pay a certain sum of 
money to another and holds it for his benefit, such other person can claim 
it under the contract as if it had been made with himself. Another example 
is afforded by Rana Uma Nath Bakhsh v. Jang Bahadur.^ In this case, 5, a 
Hindu taiukdar, executed two instruments. One was a deed of relinquishment 
whereby he relinquished all his rights and property to his eldest son V (the 
defendant). The second was an agreement by ^ whereby, inter aliUy he arrang- 
ed, in Cl. (4) to pay Rs. 30,000 in cash and a village called N to the eldest 
son of a concubine of his father. On a suit by on attaining majority, for 
the benefit reserved for him in the agreement by V to his father it was held 
that reading the agreements together and having regard to Cl. (4), a trust 
was created in favour of the plaintiff. 


16. Where provision is made for marriage settlemeiA. — The leading 

case on the point is Khwaja Mohd. Khan v. Hussaini 
Bibi.^ [n this case there was an ante-marriage agreement 
Khwaja Mohd. Khan V, between the fathers of the couple whereby the bridc- 
Hussaini Bibi. groom's father agreed that, on the marriage of the plain- 

tiff (the minor) with the defendant’s son the plaintiff 
would be entitled to Rs. 500 per month as kharch-i^pandan, from the date of 
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the marriage with a charge on immoveable properties. Some years after she 
attained majority and brought a suit for arrears of maintenance. Repelling 
the plea that the plaintiff was a third party to the agreement sued upon, 

their Lordships held that the plaintiff could maintain the suit as the 

agreement specifically charged immoveable property for 
Charge created, the payment of the allowance and as the plaintiff was 

the only beneficiary entitled under it. In this it was 
pointed out that in India where marriages are arranged during minority and 
contracts for the benefit of the minors were entered into by parents and 

guardians, it would cause serious injustice if the strict rule of English law 

were applied. 

17. Provision made for maiiftenance. — These cases frequently arise 
where a partition deed or settlement deed is executed among the family mem- 
bers and a provision is made in favour of the female members of minors or 
other members. 

On this point Mr. M. R. Jayakar of the Judicial Committee has 
observed that *'this ruling in Khwaja Mohd. Khan v. Hussainf has 

since been followed in India in many cases where a provision is made 
for the maintenance of the female members of a Hindu joint family on a 
partition of the joint-family property between the male members So. 
where in a partition between the family members a provision is made for 
the mother with a charge on immoveable property in her favour the 
Madras High Court permitted her to enforce the same as a beneficiary 
or charge-holder.^ The next step was to allow such a claim without 

a charge being created. Thus in Sttndararaja I yangar v. 
Relief without charge. Lakshmi AmmaU"^ Oldfield, J., decreed the claim of a sister 

of the family under a provision in a partition among 
the brothers and their father whereby they agreed to pay the same at the time 
of her nuptials, even though no charge was created in her favour. Then, in 
a recent Privy Council case, Dan Kuer v. Mst. Saraladevi,^ their Lordships 
had to consider the same question. In this case, AT, one of four brothers, 
improperly contracted such heavy debts that his wife, through an award, 
secured an arrangement for a partition between her husband and her two 
minor sons and also a maintenance allowance of Rs. 75 to herself with a 
charge for maintenance. There was an award. On the following day N 
mortgaged the properties with possession stating that the properties were 
free from all liabilities. The arbitration award was mentioned. Later he 
sold the properties to the mortgagees. In a suit by the wife apinst the 
L. R.’s of the vendees for the enforcement of her maintenance claim it was 
said that "it is too late to doubt the rule which has prevailed in India that 
where contract is intended to secure a benefit to a third party as a beneficiary 
under a family arrangement he (or she) may sue in his (or her) own right to 
enforce it”. That this has been a long-established rule is clear from the 
undermentioned cases.® 
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18. Where charge Treated in favour of stranger. — Another exception to 

the general rule is “where the contract charges the money to^ be paid out of 

some immoveable properties”.^ Thus, where A and B enter into a contract 

under which A confers upon B the status of a subrogated mortgagee and B 
agrees to pay to /4’s brother a monthly sum out of the income of the mortgag- 
ed property to serve as maintenance to the latter, it was held that brother 

couTd successfully sue /i as if he had a beneficial interest within the rule 

embodied under Trusts Act,^ See also cases under the above heading. 

19. Where the promisor agrees to pay directly . — 'See note below. ^ 

20. Receiver. — A receiver may sue for specific perlorniance of a contract 
with the permission of the Court. A purchaser’s trustee in bankruptcy may 
adopt or reject a land contract made by the bankrupt and, upon adoption, he 
may have specific performance,^ but the contract cannot be specifically 
enforced against the trustee, if he rejects it. 


21. Agent. — An agent, as a general rule, cannoi; personally enforce 
contracts entered into by him on beh ilf of his principal, unless where (/) the 
contract is for the sale or purchase of goods for a merchant resident abroad, 
or (//) the principal is undisclosed, or (///) though disclosed he cannot be 
sued.*" A principal ratifying a contract made by liic unauthorized act ot his 
agent may have specific performance, though at the outset he had privilege 
of rejecting the contract if he so desired. ' 


22. Benamidar. — It is now settled law chat a benatnidar can maintain a 
suit in respect of property standing in his name although the beneficial owner 
is not party to it.® It is common practice in itiJia that people while paying 
money from their own pockets, purchase property for various reasons in the 
name of the members of their families. Such transactions are well known as 
benami transactions and their validity has been recognized by the highest 
courts of justice, A husband is, therefore, competent to sue for specific 
performance of a contract of sale in favour of his wife.° 


Jntht Punjab Province v. Daidat Sfngh,^^ it was held by Sir Maurice 
Gwyer, C. J., and Varadachariar, J., agreeing tl at benami transactions are 
“quite unobjectionable” and have their analogies in the English law. There 
is nothing inherently wrong in them and they accord within their legitimate 
scope with the ideas and habits of the people. All benami transactions 
cannot be regarded as reprehensible and improper. But they are clearly not 
meant to countenance transaction entered into for fraudulent or illegal 
purposes.^^ 


1. Mst- Saraswatibai y. Haibatrao Ramji 
Patil, l.L.R. 60 Cal. 751 : A.I.R, 1945 
Nag. 261. 

2. Abdul Gafur Butt u, Mohd. Salim, 52 
P. L. R. 1 17. 

3. This point relates purely to contracts. 
See Sanjiva Row’s Canfraci Act (4th Ed.) 
of 1955 by Mantha Ramamurtht, 
under Sec. 2. 

4. Wilkinson v. Gangadhar, 6 Bom. L. R. 
486; see also l.L.R. 35 Mad. 578 ; I.L. 
R. 30 Cal. 69^ ; see in this connexion 
Mohamed Kasim y. Panchapakesa 
Chetti, 17 1. C. 233 at p. 235 : I. L. R. 
35 Bom. 578. 

5. Wilson V. Holub, 2021a. 540. 

6. Section 230, Contract Act. 


7. 


8 . 


9, 


10 . 


1 1 . 


Rank y. Gravey, 66 Neb, 767; Catholic 
Foreign Mis don Soc. u, Gussani, 215 
N. V. 1. 

Gurnarain Singh v. Sheolal Singh, 
l.L.R. 46 Cal. 566 (P. C.) : 46 I. A. I : 
40 I. G. 1 : 30 M. L. J. 86 : 17 A. L. J. 
66 : 23 G.W.N. 521 ; 9 L.W. 335. 
Radha Kishan Kaul w. Shankar Das, 
A. I. R. 1927 Lah. 252 at p. 253 : 100 
I. C. 422 : 28 P.I..R. 620 : 9 Lah. L. J. 
199. 

A.I.R. 1942 F. C. 38 at p, 40 : I, L. R. 
(1 42) Lah. 643 : (1942) K.F.G. 86 ; 45 
P. L. R. 1 : 2001. G. 563. 

Ibiri. (A.I.R. 1915 P. C. 96 and A.I.R. 
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23. Contract for property to be purchased at auction. — Where A con- 
tracts to sell to B certain prt'iperty which intends to purchiise at a court 
auction, specific performance of the contract can be m:iintaiiicd by B against 
C on the allegation that C is a benamiclar for A at the court auction.^ But 
where the alleged benamidar appears and contends that he is not a benamidar 

for the vendor the proper procedure would be to 
den^r Ms discharge him from the suit, leaving it to the parties 
character as such to agitate the same 111 a separate suit for the obvious 

reason that a trial on the issue would enlarge the scope 
of the suit for specific performance which is prohibited,^ 


24. Whether a wife, not being a party to the contract but a more 
nominee of the husband is entitled to enforce her claim under the nomination. — 

This question came up for consideration in Krixhnaial Sadhu v. Mst. Promila 
Bala DasiP The facts of the case, in brief, were these: One Bcharilal Sircar 
insured his wife on 29tii March, 1910, for a sum of Rs. 500. The material 
words of the policy are as follows : “The society hereby guarantees to insure 
that if the insured p .ys to the society at their office in Calcutta on the 5th 
day of March, 1910. each succeeding year up to and including the year of 
his death the sum of Rs. 21 and 11 annas only or in lieu of any such annual 
premium the full number of instalments thereof as may be agreed upon (of 
which agreement the receipt granted by the society shall be fuH and suflicient 
evidence) then upon proof to the satisfaction of the office committee of the 
society of the death of the insured aiiJ the title to the policy, the society will 
pay to Sliriniati Promila Bala Dasi, wife of the injured (hereinafter called the 
nominee) at the head of the office of the society, in Calcutta or at the 
permanent residence of the nominee, whichever may be preferred, the sum 
of Rs. 500 only together with such additional sum or sums by way of profits 
as according to the Society’s regulations may accrue and become payable in 
respect of the policy after deducting therefrom : (I) the balance of the 
premium, if any, payable in respect of the year the insured death ; and (2) 
also other sum or sums, if any, due from him to the Society. The assured 
paid all the premiums due on the policy till his death took place on 1324 B. S. 
He died leaving behind three sons and his widow, the plaintiff. On 
the death of the assured his widow, the plaintiff, claimed the amount of the 
said policy. Krislinalal and another, tiie defendant Nos. I and 2, had 
obtained a decree against the sons of the assured and another, decree-holJer- 
of the sons of the deceased assured, got the amount payable under the policy, 
in execution of their decrees. The widow, the plaintiff referred her claim to 
the amount under the provision of the Code of Civil Procedure, but her claim 
was disallowed and the money under policy was rate ibly distributed among 
all the cjcecution-creditors. The plaintiff, the widow of the assured brought 
the suit for declaration of her title to the amount and for the recovery from 
the creditors. The Trial Court after contest held that the moiuy due under 
the policy became the property of tiie deceased and did not form part of the 
assets of the estate left by him. Tiie decree was accordingly passed by the 
Trial Court : separately against the defendant Nos. i and 2, and defendant 
No. 3, in the light of his findings. The Lower Appellate Couit, in appeal, 
confirmed the findings of the Trial Court. Only the defendant Nos. 1 and 2 
challenged the decree^ of the Court below in the second appeal. The 
contention raised on their behalf was that on the basis of the cases reported 
in Jiban Krishna MtiUick v. Nirupama Gupta/> Shanker Vishwanatk v. Umabai 


1. Prem Sukh Gulgulia v. Habibullah, 
A. 1: R. 1S45 Cal. 355 at p. 369 : 49 
C. W. N. 371. 

2. Ibid. 


3. A. I. R'. 1928 Cal. 518 at pp. 519, 520 
and 521 . 

4. A. I. R, 1926 Cal. 1009 : I. L. R, 53 
Cal. 922. 
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was for and intended to be for the benefit of the creditor and the 
creditor was entitled to sue the transferee on the registered instrument. 
The facts in Deb Narain Dtttts casei were somewhat peculiar and at 
first sight it may seem that the decision proceeded on the difference 
between ‘consideration’ as defined in English law and as defined m the 
Contract Act. But a closer examination of the case justifies, in my 
opinion, the criticism passed on it by Page, J., in the case of Jiban 
Krishna Mullick v. Nirupama Gupta,^ and the judgment, when properly 
analysed, does not really go beyond the terms of the actual decision 
of their Lordships of the Judicial Committee in the case oti KJtwaja 
Mohd Khan v. Hussaini The same remarks apply to the 

case of Dwarika Nath v. Priyanath.^ In this connexion reference may 
be made to an English case where the facts were as follows : A 
tradesman made a will bequeathing an interest to A/, his wife s sister. 
M married. Her husband and the testator entered into partnership 
articles with a proviso that, if the testator should die during the 
partnership, his widow should be entitled to his interest. It was 
held by Turner, V. C.,^ that the effect of the agreement between M s 
husband and the testator was to create an obligation in equity upon 
the surviving partner and in that respect it did not differ from a trust, 
l.e. that the partnership articles created a trust in favour of the widow. 
He further held that a trust could not be the less capable of being 
enforced because it was founded on contract. 

“The point now before us for determination is, 
covered by authority." There the money due under a life assuranw 

policy was payable to a wife, if living, to the 

representative of the assured. Lord Esher, M.R.. observed as follows. 

‘The contract is with the husband and with nobody else. The wrfe 
is no nartv to it The promise is one which could only taice enwt 
unon The husband’s death and therefore it must be meant to be 
enforced then. Apart from any statute the right to sue on a ®®ntrac 
woX clearly pass to the legal personal 
deceased It does not seem to me that apart from any 
aS the create any trust in his wife. The husband might have 

with it by destination of the money at any time and might h^* 
po ioy would will or settlement. 1 think, that, apart ft"® 
statute, no interest would have passed to the wife by reason merely 
of her being named in the policy.’ 

“This case has been followed in Bombay in 

SrSnS? r on bd„if rf 

the respondent must be negatived. 


1. I. L.R. 41 Cal. 137 : 18C. L. J. 603: 

20 I. G. 630 : 17 G. W. N. 

2. A. 1. R. 1926 Gal. 1009 ; I. E. R. 53 

Cal. 922- - • no -7 ov 

3 I. L. R. 32 All. 410 : 7 I- C. 237 : 37 

I. A, 152(P.C.), n 709- 

4. (1918) 22 G, W. N. 279 : 36 I. C. 792 . 

5. pL« ■ H"' 


6 . 


* « 


8 . 


882 • A 

See Cleaver o. Mutual ^5*: 

Life Association. 0 J92) 1 Q- ?^*t46 

61 L. T. Q; B. 128 : 56 J. P. 180 . W 

W. R. 230 : 66 L. T. 220. _ . 

I. L. R. 37 Bom. 471 : 91 1 . C, 73o . 

15 Bom* L. R. 32CL ^ o<ifi • 

(1914) 20 G. L. J* 44 : 25 I. G. 236 . 

18 G. W. N. 1335. 
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This question, in another form, came up for discussion before the Patna 
' Court in Achuta v. JaiHctndan Tewary,^ The facts were that the 
plaintiff-appellants were the mortgagees of certain properties from the 
defendants. These mortgages were covered up by means of five deeds. The 
plaintiff-appellants brought their suit to enforce the mortgages and they besides 
making the mortgagees party, also impleaded other persons who were the 
purchasers of equities of redemption from the mortgagors referred to above. 
In the Trial Court the plaintiffs obtained a personal decree not only against the 
mortgagors but also against the purchasers of the equities of redemption. 
But on appeal the Appellate Court came to the conclusion that the decree 
so far as it related to the purchasers of equities of redemption could not be 
upheld. He therefore set aside the decree of the Trial Court which was passed 
against the purchasers of the equities of redemption and confirmed the rest. 
The plaintiffs thereupon appealed from that part of the decree of the Lower 
Appellate Court which dismissed the suit in second appeal before the High 
Court, so far as it related to the purchasers of the equity of redemption. In 
the second appeal the question that was argued at the Bar was whether the 
plaintiffs could obtain a money decree against the purchasers of the equities 
of redemption. It must be noted here, while passing that in the instruments 
the purchasers of the equities of redemption expressly agreed that they would 
pay off the debt due under the mortgagees and this they did not do. It 
should also be stated at this stage that the plaintiffs were neither parties, nor 
privies to the contracts between the mortgagors and the purchasers of the 
equities of redemption, nor did they have any knowledge or notice of these 
transactions. Bucknilt, J., who delivered the judgment of the Division Bench 
of the Court said: “It is important to observe that some support was lent to the 
argument which was put forward before us by the learned advocate who has 
appeared for the plaintiffs by the rulings in the case of Dwarka Nath Ash v. 
Priya Nath Malki.^ In that case the facts were certainly very similar to those 
which obtained in this appeal now before us. The defendants had borrowed 
a sum of money from the plaintiff for which they had given a promissory note; 
they subsequently transferred their property to another party who executed 
an agreement in their favour expressly undertaking to pay to the lender of the 
money under the promissory note his dues thereunder. The lender of the 
money under the promissory note was no party to this contract and had no 
notice thereof; but, having ascertained the circumstances, he proceeded to sue 
the borrowers as well as the individual who had purchased the borrowers’ 
property. He claimed that, in view of the agreement entered into between 
the borrowers’ property, he (the lender) was entitled to take advantage of 
that agreement. Mookerjee and Cuming, JJ., of the Calcutta High Court 
held that the plaintiff was entitled to enforce his claim against the purchaser 
of the borrowers’ property. 

“Had the matter rested there, o;ie might have thought that this case 
would constitute an authority in favour of the proposition argued in the 
present instance. There are also other cases which have been quoted by the 
learned advocate for the appellant which certainly at first sight appear to 
support to some extent the learned advocate’s argument. In the case of 
Khwaja Mohd, Khan v, Hussaini Begum, ^ their Lordships of the Privy Council 
held that under certain circumstances (to which I shall refer presently) it was 
possible for a person who was no party to an agreement to take advantage of 
the provisions of such an agreement whioh were in fact beneficial to herself. 
Their Lordships’ decision (which was given by the Right Hon’ble Mr. Ameer 


1. A. I. R. 1926 Pat. 474 at p. 475. 

Z M9161 22 C. W, N. 279 : 36 I. O. 792 : 


3. 1. L. R. 32 All. 410 : 7 1. C. 237 : 
37 I. A. 152 (P. G.). 
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Ali) relates the facts at some length. Put very shortly, they were as follows : 

A minor Mohammedan lady, prior to and in consideration of her inarriage 
with the son of the defendant in the suit, was Promised by the defendant 
under an agreement executed between the defendant and the lady s father to 
be paid by the defendant the sum of Rs. 500 per mensem f-rom th^e date of her 
reception in marriage ; the defendant also charged certain specified properties 
for the purpose of producing the requisite funds. The lady, as I have stated, 
was a minor ; but, eventually, after the marriage, lived with her husband for 
some lime ; during, however, to disagreement she. at the end of some 12 or 13 
years, ceased so 'to do. The defendant then refused to continue to pay t^he 
allowance and the lady accordingly brought the suit against hiin basing her 
claim upon the document of agreement which had been entered into .between 
the defendant and her (the plaintiff’s) father. It was maintained on behalf 
of the defence on the line of reasoning adopted in the well-known English 
case, Tweddle v. Atkinson' that as the plaintiff was in no way an actual party to 
the agreement, made between her father and the defendant, she had no /ocas 
standi and was unable to sue thereunder. Mr. Ameer All, however, pointed 
out that the case of Tweddle v. Atkinson^ was one decided under the Common 
Law of England and was not in their Lordships opinion ^plicable to the 
facts which were disclosed in the case before their Lordships. Their Lordships 
were of opinion that although no party to the agreement (and it must De 
remembered that the lady was then a minor and the document was executed 

by her father) she was clearly in equity entitled to enforce her claim agatnrt 

the defendant. The case, however, appears to me to be distinguishable from 
the present case in view of the fact that the benefit which was to accrue to the 

plaintiff was one for which the consideration was the marriage to take place 

between herself and the defendant’s son. Then there is aether case wMch 

was cited on behalf of the plaintiffs.^ In that case Jenkins, C J.. and Mooker- 
jee, J.. held that where the transferee of a debtor s liability acknowledged ju ine 
provisions of the registered instrument which conveyed to him all the original 
debtor’s properties, his obligation to the creditor for t he debt to be paid by 
him, and where the acknowledgment was communicated to the and 

accepted by him. the creditor could sue the transferee on the registered 
instrument. Here again their Lordships based their decision upon the ^uit- 
able principle which had operated upon the minds of their Lordship 
Privy Council in the case which 1 have just quoted. Here 

Deb Narain DttU v. Chuni Lai G hose,* it may indeed be said that, the tacts 
disclosed that the creditor was actually privy to and concerned in the transacr 
tion which took place between the transferee and the debtor. In fact in tqe 
judgment of Jenkins. C. J., it is expressly stated that there was an arrangemeqt 
between the plaintiff and defendant No. 5 by which the lability iff defenca^ 
No 5 under the transfer was acknowledged and accepted, and it may _ , 

observed that (although under the mistaken idea of ‘he«r true «fal effect) 
certain title-deetis were actually handed over at that time by 
the plaintiff. Although, iherefore, the last two cases quoted 

based upon considerations somewhat different ^ithat- 

reearded in the present appeal, there is no doubt, as I have said befo , 

[hfease T bf 

some authority to support agreement which had been addressed to ^ however 
learned advocate who has appeared for the appellants. *5,^ 

on the other hand two cases which appear to be conclusive authority up 




2 . 

3. 


(1861) 1 B. & 'S. 393 : 30 L, J. Q- B- 
265 : 4 L. T. 468 : 8 Jur. (N. S.) 332 ; 

9 W. R. 781. 
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point which has been argued in this appeal. The first of these is Jamna Das 
V. Ham Alltar Pande,^ It is a decision of their Lordships of the Privy Council, 
and although the facts are not set out at any great length in the report they 
can by found fully reported as Jamna Das v. Pam Autar Pande,^ It will be 
seen, from a perusal of the facts as given in that report, that the circumstances 
were almost the same as those which obtain in the present appeal. The 
judgment of their Lordships of the Privy Council delivered by Lord Mac- 
naghten is very short and very much in point here. His Lordship observes : 

This is a perfectly plain cise. The action is brought by a mortgagee 
to enforce against a purchaser of the mortgaged property an under- 
taking that he entered in»o with his vendor.’ 

*T may pause here to observe that the undertaking referred to was lo the 
effect that the purchaser would pay off the debt due to the mortgagee by the 
person from whom the purchaser had purchased the property. His Lordship 
continues : 

‘The mortgagee has no right to avail himself of that. He was no 
party to the sale. The purchaser entered into no contract with him, 
and the purchaser is not personally bound to pay his mortgage debt.’ 

‘There is still a later case in which the same proposition has been 
similarly set forth in another decision of their Lordships of the Privy Council. 
In that case, Nanku Prasad Singh v. Kamta Prasad Singh^^ the facts again are 
in that report, but very shortly set out. We have had the advantage, however, 
of seeing that what the facts were from the record of this Court, the case 
having been tried on appeal on 7th June, 1918, before Roe and Coutts, JJ. The 
facts were substantially identical with those which exist in the present appeal. 
A mortgagor having executed a mortgage in favour of the plaintiff sold the 
property to a third party who, in the recitals of his sale-deed agreed to pay 
off the mortgage with a portion .of the purchase-money which was for that 
purpose left in this hands. The mortgagee sued upon his mortgage, not only 
the mortgagor but also the purchaser; but this Court refused to grant any 
personal decree against ihe purchaser, holding that he (the mortgagee) could 
not avail himself of the stipulation made in the contract between the purchaser 
and the mortgagor.”'* 

In Mitar Sain v. Data Ram,^ Mookerji, J., pointed out the circumstances 
which the strangers to contracts could sue and one circumstance he mentioned 
was that when the charge in the immoveable property was created in favour of 
the strangers, he could sue to enforce it. He says : ‘The argument on this 
point is that if there was an agreement it was between Mst. Manohri and Data 
Ram, that the plaintiffs were no parties to the argument and that, therefore, 
they were not entitled to sue for the specific performance of the same. If wc 
regard Che case as a family arrangement, as the transactions before their 
Lordships in the Bombay case* were regarded, the case would come directly 
within Sec. 23 (now See. 15) of. the Specific Reli.f Act and the plaintiffs 
would be entitled to sue as being beneficially en tilled under the arrangement. 
If, however, the case cannot be brought within Cl. (c) of Sec. 23 (old) of the 
‘ Specific Relief Act it appears to me that Sec. 23 (old) of the Specific Relief Act 


1. 1. L, R. 34 All. 63 : 13 I. C. 304: 
39 1. A. 7, 

2. I. h. R.* si All. 352 ; 2 I. C. 460 : 
6 A', L. J. 427. 

3. . A* I. R. 1923 P. C. 54. 

4V Achuta Ram v. Jainandan Tewary, 

4 


A. I. R. 1926 Pat. 474 at pp. 475-77. 

5. A. 1. R. 1926 AU. 7 at pp. 10-11. 

6. Kashibai Ramchandra ». Tatya Genu, 
I. L, R. 40 Bom. 668 : 36 I, C, 546 : 18 
Bom. L. R. 740, 
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does not purport to be and is not exhaustive of the cases m which specific 
performanc^c of a contract may be granted in favour of a person. The section 
itself simply says that specific performance of a contract may be obtained by 
the persons mentioned therein. It does not say that specific performance of 
a contract cannot be obtained by any person other than those mentioned in 
the section The law laid down in Tweddle v. Atkinson^ has not been followed 
as Cully Ipplicable to India, in the case o( Kf^aj a MoM. Khan v 
Hussaini Begum.^ The case before their Lordships of the Privy Council might 
possibly be brought within Cl. (c) of Sec. 23 (old) of the Specific Rehef Act as 
beine the case of a contract in settlement of marriage. But it is significant 
that their Lordships did not refer to this provision of the Indian law. The lead 
of the Privy C mn il which established in effect that the list of parties who are 
entitled to sue for a specific performance of a contract as givt-n in (old) Sec. 23 
of the Soecific Relief Act was not exhaustive, was followed in Calcutta m the 
case o^^Deb Narain Dutt v. Ram Sadkan Mart ial,^ which again was followed 
in this Hi«h Court in Nehal Singh v. Fateh Chand.^ In the two last mentioned 
cases the persons who sued to enforce the contract were no parties to them. 
The case of Shttppa Ammal v. Siibramaniam^ may also be cited. No doubt a 
contrary opinion was expressed in Iswaran Pillai v. Taregan,^ but the^ it was 
laid down (at page 76!) that in certain cases a strpger could sue. Some of 
these cases were enumerated as creation of a trust in lavour of the plaintiff, 
the creation of a charge on immoveable property in favour of the plaintiff, 
where the promisor is estopped owing to transactions between the plaintiff and 
the promisor and where there is a settlement on marriage m which the plaintiff 

is beneficially entitled. 

Lindsay, J.. who took a contrary view to that taken by Mookerji, J., at 
pages 12 and 13 stated. “It is to be observed here that the plaintiffs were no 
parties to the agreement just mentioned nor is it pleadLd, nor could it be 
pleaded that any c msideration for the agreement moved from them They are 
strangers alike to the consideration and the contract and have no right ot suit 
unless they can establish that there was over above a mere contract a 
conveyance of some interest in their favour which they are entitled to enforce 

either in law or in equity. 

While it is true that the doctrine in Tweddle v. Atkinsoif has been held 
not to apply in India, it is not to be inferred from the judgment ip which this 
principle was laid down that there is any rule of general application in India 
which enables persons to bring suits upon contracts which they ar 
parties. That this is so is apparent from the judgment of Lord Macna gilt 
in the case of Jamna Das v. Ram Aiitar,^ The earlier case decided by theff 
Lordships of the Privy Council in which the dictum regarding, the rule in 
Twe^.'dle v Atkinson^ occurs in Khwaja Mohd. Khan v. Hussaint Beg 
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and a reference to the judgment shows that the right of suit accorded to a 
third party in that case wis granted on the ground that a charge upon specific 
immoveable property had been by the agreement created in her favour. It 
was held in the circumstat>ces that the plaintiff was entitled to proceed in 
equity to enforce her claim. 

.*'The w’hole law on this subject has been discussed by a Bench of the 
Madras High Court in Iswaran Pillai v. Taregan^^ and I agree with the view 
which is there taken. 

“There can, in my opinion, be no right of suit by a stranger to the 
agreement unless h can be shown that there has been a charge created in his 
favour or that under the agreement he is entitled to some beneficial interest 
as a cestui que trust.’* 


In {Thirumulu) Subbu Chetti v. Arunachalam Chettiari^ the question 
has been exhaustively dealt with by Kumaraswami, J., who gave the opinion 
of the Full Bench of the Court and reviewed case-law on the subject. He said, 
“The law in England is that the mere payment of money by X to B with a 
direction to pay it to C in cases where B is not C’s agent is revocable and 
confers no right of action. A distinction has been drawn between cases where 
the defendant has constituted himswlf the agent of plaintiff to pay him a 
particular sum of money received from a third person and cases where there 
is no such agency or trust express or implied. 

“A similar view has been taken in India in Raghunathchariar v. Shada- 
gopachariar,^ There it was held that where A transferred his property to B 
in consideration of B agreeing to pay certain sums to third persons, A was 
himself entitled to sue B for the recovery of those sums if they were due to 
him in case of B’^ failure to pay the creditors within a reasonable time. The 
learned Judges have referred to all the cases bearing on the point. We in ay 
also refer to Komu Kutt v. Kumara Menon.”^ Then again the learned Judge 
says: “The rule of common law laid down on Tweedle v. Atkinson^ is that a 
stranger to the consideration cannot sustain an action on the promise made 
between two persons unless he has in some way intervened in the agreement. 

“As regards relief given by courts of equity, v. gives a 

right of action to the third person only when the person with whoni the 
contract is made is a trustee express or implied for the third person for whom 
the benefit is intended. The conditions necessary to be fulfilled before a 
person, not a party to a contract, can enforce any claim under it in 
Equity are laid down in Gandy v. Gandy in In re Empress Engineering 
and in In re Rotharham Alum and Chemical Co.^ The observations of Lord 
Hatherley in Touche v. Metropolitan Railway Warehousing Co.^^ have been 
dissented from as stating the rule too widely/* 

The learned Judge then noted the great divergence of judicial opinion 
prevailing in India, reviewed the entire case-law on the point and then 
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concluded : “We are of opinion that where all that appears is that a person 
transfers property to another and stipulates for the payment of money to^ a 
third person a suit to enforce that stipulation by the third party will not lie”. 

25. Persons beneficially entitled. — Persons beneficially ^ interested 
mean persons entitled to the benefit of the settlement or compromise though 
otherwise a stranger to the contract.^ Ihis clause confers a right to sue for 
specific performance of contract on a person who is beneficially entitled there- 
under even though he be not a party to it provided it i^ a settlement on 
marriage or compromise of doubtful rights between members of the same 
family. “It is a general principle both at common law and in equity, that a 
stranger to the contract cannot sue on it and this is not varied by the mere 
fact that stranger takes a benefit under ii. This clause cites one exception to 
this rule, inasmuch as under it persons may claim benefits under deeds and 
may sue for the execution of trusts of marriage settlements and for the perfor- 
mance of contracts antecedent to marriage (of which they are the issue) to 
none of which transaction were they parties.”^ A good example of this 
class of cases is afforded by Hill v. Gomme.^ In this case a rich man agreed 

to bring up a poor man’s son as a gentleman and to 
Efiect of part-per- leave him some of his property. There was part-perfor- 
formance. mancc of the agreement • the poor man s son came to 

live with the rich man and the latter brought him up. 
But the agreement was not fully acted upon. In a suit by the adopted son 
the Court directed the agreement to be acted upon in whole having regard to 
the conduct of the promisor and the loss that the boy would otherwise 
sustain. So also Van Dyne v. V reeland^ is to the same effect. In this case a 
rich man brought up his nephew (brother’s son) as his own son ^^^ner an 
agreement with his brother to so bring him up. The boy lived with the nc 
man for 25 years. The boy’s father did not give him any share in nis own 
property under the belief that the adoptive father would do so. It was nelo oy 
the Court that the boy could maintain a suit fior the fulfilment of the agree- 
ment on the part of the uncle. The American law is ^Iso to the 

effect. Thus in a recent case, Matheson v. Gutlicicson, a 
American, law. farmer and his wife agreed to leave all their properties 

to the plaintiff if he agreed to live with them unmarried, 
as long as either lived. The plaintiff acted upon the agreement , he 
the farmer’s house, remained unmarried and worked for the farmer an , 
wife for 25 years, i. e. until the farmer died leaviug the properties ® 
persons. It was held that plaintiff was entitled to an equitaWe ^ 
assuring him the properties, if he faithfully performed during the li eiime 

the wife of the farmer. 

26. Marriage settlement. — Settlement has been defined by Sec. 2 of 
the present Act as any ii strument (other than a will or codicil as denoe y 
the Indian Succession Act) whereby the destination or devolution of 
interest in moveable or immoveable properly is disposed of or is 
disposed of.® In case of marriage settlements the reasonable rule is t a 
beneficially entitled under the contract of settlement are within the va u 
consideration of the marriage, and so competent to enforce stipula lo ^ 
their own favour.’ When the father of a minor boy in anticipation oi ms 
marriage wi h a minor girl stipulated with her to pay her Rs. 500 per roe , 
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it was held by the Privy Council that the girl though not a party to the 
contract was entitled to enforce the contract, she being beneficiatly entitled.^ 
**ln India and among communities’', observed Ameer Ali J., in the above- 
noted case, “circumstanced, as the Mohammedans, among whom marriages 
are contracted for minors by parents and guardians, it might occasion 
serious injustice if the common law doctrine was applied to agreement or 
agreements entered into in connexion with such contracts. 

In Ma E Tin v, Ma Byaw,^ the plaintiff-appellant filed a suit for specific 
performance of an ante-nuptial contract by which the parents of her husband 
agreed to give her 10 acres of land. The defence was that there was no such 
flffreement But the Lower Courts have held that there was such an agree- 
STnd the Trill Court gave a decree in favour of the plaintiff, but the 
Lower Appellate Court held that an agreement regarding fi'^e acres only had 

been Droved and dismissed the plaintiff’s suit regarvling the other fi^c acres. 

The plaintiff filed this appeal and the defendants also filed cross-objections to 
the decree of the Lower Appellate Court. 

The first objection taken by the defendants is that as the contract was 

made between the parents, the plaintiff could not file this suit But this point 
of the right to file this suit was taken in a previous aPPeal fl'ed in the Ran- 
goon High Court and in Ma E Tin v. Ma Byaw^ it was held that the Phiatiff 

could file this suit. However, this point may be ,h® f 

the Privy Council’s decision in the case of Khwaja Mohammad Khan v. 

Begum,* where their Lordships held that the cominon law 
in the case of Tweedle v. Atkinson,^ diJ not apply to India, and that i.i India 
and among communities circumstanced as the Mohammedans, among 
marriages are contracted for minors by parents -nd guardians. >;.’ii>8ht 

occasion serious injustice if the common law ^ 

agreements or arrangements entered into in connexion wi 

There can therefore be no that the plaintiff is entitled 

this suit, and the only question that now reinains to . . l,,,j aareed 

the plaintiff has proved that defendant her husband had ag. 

mar& enters fnto an agreement with her intended husband w^^ 

there is a covenant to convey the property children 

former husband, such f covenant is enforceable performance of a contract 
and IS an exception to the general rule that tne p marriaee 

cannot be enforced by volunteers.^ The I - that the contract 

settlement In favour of the children of a previous m g 

is voluntary but is otherwise in case of a widow. 

27. Compromise of doubtful rights, etc.— An agreernent entered 
into upon a supposition of a doubtful right, though it 

that the right was on the other side shall be binding and the rig it shall not 

prevail against the agreement of the parties, for the right 

one side or the other and, therefore, the compromise of a doubtful right is a 
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sufficient foundation of an agreement. Where agreements are entered in 
to save the honour of a family, and reasonable ones, a court of equity will if 
possible decree a performance of them.^ Thus where an agreement had been 
entered into by a father with his eldest son treated as legitimate (who was 
subsequently found to be illegitimate) and the second son (legitimate) the 
Court decreed the specific performance at the instance of the son of the 
illegitimate son chiefly, as the agreement established the peace of the 
family.^ 

28. Compromise of doubtful rights is binding except In case of 
mistake, equality of position, undue influence, coercion, fraud, etc. — 
In the absence of proof of mistake in equality of position, undue influence, 
coercion, fraud or any similar ground a partition or family agreement made 
in a settlement of doubtful claim is a valid and binding arrangement which 
the parties thereto cannot deny, ignore or resile from. If the parties have 
settled a dispute, such settlement is not to be set aside simply because it 
gave to one of the parties more than what he might possibly hav^e recovered 
if he had taken the judgment of the Court, The courts will not scan with 
much nicety the quantum of consideration. There is nothing in the doctrine of 

family arrangement opposed to the general principle that 
Arrangement must be whcn it is sought to bind a minor on agreement entered 
for the benefit of the joto OB his behalf, it must be shown that the agreement 

was for the benefit of the minor. If improper advantage 
has been taken of the minor’s position, a family arrange- 
ment can be set aside on the ground of undue influence, or inequality of 
position or one of the other grounds which would vitiate such an arrangement 
in the case of adults. But where there is no defect of this nature, the settle- 
ment of a doubtful claim is of as much advantage to a minor as to 
an adult and where offensive dispute his been fairly settled the dispute 
cannot by rc-opened on the sole ground that one of the party to the family 
arrangement was a minor. ^ Equity always leans towards the maintenance of 
family arrangement.'^ A court of equity will be glad to lay hold of any just 
ground to carry it into execution and to establish the peace of the family.® 
In fact the compromise of the doubtful claims, whatever may be the actual 
rights of the parties with a view to prevent litigation, has been generally 
upheld in all enlightened system of jurisprudence,® Where parties to a deed 
whereby a suit for partition was compromised, agreed to pay Rs. 500 to the 
plaintiff, who was not a part> to the suit for compromise, it was held that he 
could claim the amount being a person beneficially entitled to recover the 
amount by a suit.’ Similarly, where a member of a joint Hindu family 
agreed that a particular share of the estate should be allotted to a minor 
member, the latter though not a party to the contract can maintain an action 
fo! specific performance.® The principle on which the doctrine is based is 
stated by Fry thus: “Where parties, whose rights are questionable, have equal 
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knowledge of facts, and equal means of ascertaining 
Settlement to be what their rights really arc, and they fairly endeavour 
respected. to settle their respective rights amongst themselves, 

every court must feel disposed to support the con- 
clusions or agreements to which they may fairly come at the time^ and that 
notwithstanding the subsequent discovery of some common error^ or a 
subsequent judicial decision showing the rights of the parties to have been 
different from what they supposed, or that one party had nothing to 
give up.’*® 

29. Transactioas between parent and child. — ^Transactions between 
parent and child may proceed upon arrangement between them for the 
settlement of property, or of their rights in property in which they are 
interested. In such cases the Court regards the transactions with favour, 
it does not minutely weigh the consideration on one side ©r the other. Even 
ignorance of rights, if equal on both sides, may not avail to impeach the 
transaction,^ 

30. Compromise of doubtful rights may be inferred from the conduct of 
the parties. — There may be an express formal agreement of a family settle- 
ment or there may only be the evidence of a family compromise deducible 
from the conduct of the parties. The principles of this clause apply to the 
family agreements made not only ro cases, in which the parties came to an 
understanding to save the peace, but also to those, in which the compromise 
was effected to preserve the property. Thus where^ a person dies leaving 
behind him a widow and two sons and property which had been managed 
for 20 years in equal shares, the Court will uphold the arrangement as a 
family compromise.® 


31, Duty of parties to make full ‘disclosure of all the circumstances. 
Before a court can uphold a family arrangement, there must be evidence of 
full disclosure of all the circumstances known to the parties and if one 
of the parties has withheld any of these, whether by design or by accident, 
the agreement cannot be enforced,® In the negotiations for family settle- 
ments and compromise it is the duty of the parties and their professional 
agents not only to abstain from misrepresentations but to communicate to the 
other parties all material facts within their knowledge affecting i;he rights to 
be dealt with. The omission to make such communication, even without 
any wrong motive, is a ground for setting aside the transaction. “Full and 
complete communication of all material circumstances is what the Court 

must insist on,”^ “Without full disclosure honest 
Without full disclosure intention is not sufficient*’ and it makes no difference 
honest intention is not .j. non-disclosure is due to an honest but mistaken 
su cien . Opinion as to the materiality or accuracy of the 

information withheld.® The operation of this rule is not affected by the 
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leaning of equity, as it is called, towards supporting re-settleraents and 
similar arrangements for the sake of peace and quietness in families.-^ A 
distinction should be drawn between doubt and mistake. Where an agree- 
ment is arrived at in family matter where there is dispute as to the rights of 
the parties, the agreement will be upheld by the Court, but if there be a 
supposition of right without a doubt upon it the Court will not enforce the 
agreement if the supposition is found to be mistaken.^ Where parties whose 

ligh ts are questionable have equal knowledge of facts and equal means of 
ascertaining what their rights really are, and they fairly endeavour to settle 
their respective rights amongst themselves, the Court will uphold the agree- 
ment in spite of discovery of some common error.^ If the error relied on, 
be in a mader of fact, and the fact be one, not included in the compromise, 
and of such a character that it must be considered as the determining motive, 
its existence is regarded as a condition implied, though not expressed, and 
then, if the fact fails, the fountain of agreement fails. Thus if a compromise 
assumes the genuineness of a deed or will and it turns out to be forged or 
revoked, the agreement founded upon this assumed fact fails. But when the 
compromise is to settle dispute about a right, its object is to avoid litigation 
as to the validity of that right, and the right is not assumed as a fact but the 
giving up of the claim to the right, is the fact, in which the compromise is 
founded and though it turns out that the right claimed was unfounded, 
there is then no "failure of the consideration for the agreement.^^ So also, 
the circumstance that the rights of parties supposed to be existing at the 
time of the settlement turn out to be subsequently either to be different or 
not existing at all by reason of a later Judicial decision would not render the 
settlement bad.^ There can be no doubt that the real dispute which led to the 
iiiiititution of that suit was whether the two brothers were joint or separate. If 
they were joint, the defendant would be entitled by survivorship to the entire 
joint-family properties. On the other hand, if they were separate, Bidyadhar s 
widew would be entitled to separate possession of the properlies left by him. 
Even if the brothers were joint, Bidyadhar’s widow and daughter-in-law 
would be entitled to maintenance out of the properties left by Bidyadhar. 

I he ( ffect of the compromise was to settle the dispute between the members 
of the family. The compromise was obviously 'a compromise of doubtful 
rights between members of the same family’* as contemplated by Sec, 23 (e). 

Specific Relief Act. Mr. B. N. Milter on behalf of the respondent suggests 

that all the members of the family, that is to say, the sons of the defendant 
and the present plaintiff not being parties to the compromise, it cannot be 
regarded as a family settlement within the meaning of Sec. 23 (c). He has 
not b.tn able to support this contention by any authority. Here the p<wition 
is quite clear. There were two branches of the family. One branch was 
represented by the defendant and the other branch (assuming that it was 
separate) by the widow Sakuntala. Having regard to the nature of that suit, 
it cannot possibly be suggested that the other members of the family were 
nccLSsaty paities to it. Section 23 (c) speaks of “members of the same 

lamily”. Tho compromise was arrived at between parties who for the pur- 
pose of the suit represented the two branches of the family. It is^ diflScult to 
see uhy such a compromise will not be a family settlement within the mean- 
ing of Sec. 23 (c). Under the terms of the compromise the defendant clearly 
agreed to give the plaintiff maintenance at the rate claimed by her. In view 
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of the provisions of Sec. 23 (t‘) the plaintiff is entitled to enforce the terms of 
compromise decree against the defendant. 

In their Lordships^ view “the general rule is that only those persons can 
sue upon a contract who are parties to it. This rule is subject to certain well- 
recognized exceptions, e.g., where a person has been allowed to sue on a 
contract to which he is not a party on the ground that he claims through a 
party to the contract, or that he is in the position of a cestui que trust or that 
he is principal suing through an agent or that he claims under a family 
settlement.*’ 

A family settlement is thus one of the exceptions, and the present case 
falls within that exception. 

Reference may also be made to the case in Jahandar Baksh v. Ram Lal,^ 
in which Mookerjee and Tennon, JJ,, observed : 

“In England, the rule is well settled that, subject to certain excep- 
tions which may briefly be described as cases of trust quasi- 
contract ..or near relationship where two persons make a 

contract in which one of them promises to confer benefits upon a third 
party, the latter cannot enforce performance thereof. 

“Upon the authorities it may be taken to be well settled that the 
rule in Tweedle v. Atkinson,^ is subject to certain exceptions. Whether 
the present case falls within those exceptions or not, though I think 
it docs, is quite immaterial, because it clearly comes under Sec. 23 (c), 
Specific Relief Act.” 

Therefore, in Smt. Janaki Bala Debya v. Maheswar Das,^ it was held 
that the plaintiff, though not a party to the compromise decree, is entitled to 
enforce its terms against the defendant.^ 


The person who seeks rescission and therefore restitution to his estate be- 
fore the contract must do the like on his part and make restitution : ‘'Restitutio 
in integrum^^^ said Lord Cranworth, in Western Bank oj Scotland v. Addio,^ 
**can only be had where the party seeking it is able to put those against whom 
it is asked in the same situation in which they stood when the contract was 
entered into.” “tf by any act on his part* done even in ignorance of the 
fraud the defrauded party has made this impossible he cannot obtain 
rescission.”® So, no fraud in bringing about a marriage settlement will 
enable the frauded party after marriage to rescind 

32. Assignments of contract. — As a general rule the benefit of a 
contract cannot in equity be assigned so as to enable the assignee to enforce 
the specific performance of the assignment. But there are certain exceptions 

to the rule. 

Where there is an out and out sale with a covenant of repurchase by a 
vendor, it is assignable, unless it has been expressly prohibited in the deed 
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itself. In a case of this nature it was argued on behalf of the defendant that 
the plaintiff could not compel specific performance *of the condition of recon- 
veyance for two reasons, namely, (1) that the covenant of repurchase was 
Dci'sonal to the vendor and could not be therefore assigned, and (2j that in 
any case, the plaintiff or his assignor having not offered to repurchase within 
the specified time, the covenant for repurchase was no longer enforceable. 
Rejecting both of the above contentions of the defendant s counsel. Veer a- 
swami,J., in N . Fattay Goimder v. F, L, BaptiswamF observes: There is 
nothing in the covenant for repurchase embodied in Ex. B*1 to suggest that 
it was personal to the vendor. It is true that the language which I already 
extracted above in Tamil is that the vendor would tender ihe price withm 
the stipulated time and thereupon the vendee should reconvey the property to 
the vendor But that does not mean that there was any personal element in 
ihe covenant. There is no condition in Ex. B-1 that the covenant for 
repurchase was not assignable. Frima facie the rights and liabilities under a 
contract like an agreement for repurchase are, m my *5 

this principle that has been embodied in Sec 21 (6) [Sec. l^) (ne^^^ and 
Sec. 23 (b) [Sec. 15 (6) (new)] of the specific Relief Act. Under the 
former provision a contract dependent upon the personal qualifica^on or 
volition of the parties cannot specifically be enforced.” After quoting Sec. 23 
(b) (old) the learned Judge proceeds “unless the contract involves a personal 
quality of a party as a material ingredient or there is an express stipulation 
in the contract forbidding assignment of the rights or obh^tions thereun<^r, 
specific performance of the contract has to be directed. Tl^ learned Juage 
then quotes the following passage from Fry on Specific Performance of Con* 
tract, 6th Ed , Sec. 222 : “As a general rule, the benefit of a contract may be 
assigned in equity, and the assignee can enforce specific performance oi it, 
making his assignor a party.” Again in Sec. 225, Fry ^ ^ 

obvious principle, that where the learning, skill, solvency or 
quality of one of the parties to the contract is a material 
then the contract can b : performed by him alone. It may be a matter o 
indifference to A, whether B or C be the purchaser of the stock .Paid-“P 
shares he is selling ; but it is a matter of great moment ^h^^her a disting^^^^^ 
shed artist or his nominee is to paint picture for which ^may ^ 
to pay a certain sum.” He then holds that the covenant for repurchase was 

assignable. 

In Sakai aguna Nayudu v. Chinna Mmuswami 

Council observed : “A document executed by {he reconvey 

of, a sale of immoveable property providing that the ® 5® 

the property to the vendor after a period of 30 y^^rs on the vendor ppJng 
the purchase price, constitutes a contract enforceable by th g , y 
vendor against the sons of the purchaser ; «t is not merely an offer incapabi 
of assignment until accepted by the tender of the price. 


1 . 

2 . 


A. X. R. 1961 Mad. 276 at p. 280. 

A. I. R. 1928 P. G. 174 : R L. R. 51 
Mad. 553 ; N. Pattay Gounder o. 


3 . 


P. L. Bapitsvvami, supra 
A. I. R- 1’ 62 All. 476, 


[S. 15— Syu. No. 32] WHO MAY OBTAIN SPECIFIC PERFORMANCE 


503 


that part of the liability being enforced by the plaintiff. So far as the 

^ concerned, being the heirs of the daughter 

of Ah Bux they have als^o inherited a part of the right which Ali Bux had 
to get back property. They are, however, not inclined to enforce that right 
against their own father and are objecting to the specific performance of the 
contract. They are naturally siding their father and as they are not anxious 
to enforce their right against their father it is neither proper nor desirable 

to direct that a sale mu-t be executed in respect of their share of the 
property also. 


Under S.^c. 25 {b) (old) of th^ Specific Relief Act, specific performance 
of a contract may be obtained by th: representative-in-interest of any party 
yiereto. The plaintiffs being representatives-in-intercst of Ali Bux can there- 
fore enforce the contract. They wanted to enforce the whole contract and 
they are prepared to pay the whole price but as shown in the present 
case It IS not possible to enforce the whole contract. Under Sec. 17 (old) of the 
Specific Relief Act a part of the contract can be directed to be enforced only 
if the case is covered by one of the three Secs. 14, 15 and 16. 

Analysing the provisions of Sec. 16 (old) the Privy Council observed in 
William Graham v. Krishna Chandra Dey^ : 

“To make this section applicable it had to be shown that there 
was a part of the contract which (a) ‘taken by itself could and ought 
to be specifically performed’ and {b) ‘stood on a separate and 
independent footing* from the other part of the con ract, which 
admittedly could not be performed.’* t 

In that case it was noted by their Lordships that materials before the 
Court were not sufficient to enable it to record a definite finding in respect of 
either of the two ingredients. 

Where in a case in which the contract has by the death of Ali Bux and 
his daughter got split in two portions which can be independently and 
separately performed and stand on different footings. In respect of one 
portion it is not possible or desirable to direct specific performance but as the 
other portion stands on a separate and independent footing there is no reason 
why it should not be di-ected to be specifically enforced. The case thus 
appears to be clearly covered by Sec. 16 and the plaintiffs can therefore 
enforce the contract in part. The plaintiffs cannot, therefore, be non-suited 
simply because some of the other heirs and legal representatives of Ali Bux 
are not prepared to join them in enforcing the contract of re-sale. In equity 
as well as in law, they are entitled to get back their share of the property on 
payment of the proportionate consideration.^ 

And then, “Under (old) Sec. 23 (i>) of the Specific Relief Act, specific 
performance for a contract may be obtained by the representative-in-interest 
of any party thereto. The plaintiffs being representatives-in-interest of Ali 
B'lx can therefore enforce the contract ” 


1. A. I. R. 1025 P. G. 45. 

2. Mohammad Yamin o. Abdul Majid, 


A. I. R. 1062 All. 476 at pp. 470-RO. 


504 


SPECIFIC RELIEF ACT, 1963 [S. 15^Syn. No. 33] 


“The plaintiffs cannot therefore be non-suited simply because some of 
.1,. Ot Jr heir^and legal representatives of Ali Bux are not prepared to jo n 
heJi^n enfoSt J contract of re-sale. In equity as well as ,n law, .n 
our opinion, they are entitled to get back their share of the property on 
payment of the proportionate consideration. 

A transferee of a contract for reconveyance can enforce the contract m 

the absence of any contract to the contrary. 

“WAiiresentative-in-inferest’*.— In sub-scction (b) of this section 
^ VippTi used “to connote a person, who, in law’ represents 
these words hav _ , . contract* Such a representative-in-interest 

may bJhfs fega representative, his transferee, executor, administrator or 

'alid the likef But t^e -t.r 

of the contract, ^Itere the subject mattcr^m^^^^^ party and the 

service, solvency or the party concerned the contract shall 

r,p?«cX»fr?<i r.drhr“r.5i;i«rof ih, i. ... 

to any other person. 

'Id “Remainderman” “Remainder estates”. — A remainderman 
is a Srson lho takes remainder estate, after the prior, estate has been 
A + Tn nther words 3 reiiiniiidcrman s interest in the estate is 

HmltS to take effLt to be Enjoyed after the termination of a prior man s 

IiTerest i’n the estate both estates being created at the same time in favour of 
interest in me usici riwner.^ For the better management and 

a third party by the for life is empowered to enter into contracts 

enjoyment of the estate, a tenant for 1 ife :s empowerea to 

r'remafnler^an‘ af^^^^^^ of the" iife-estate, 

succeeds to the title, or enters into possession. *.f> 

succeeds o rne lu , intermediate holder, the 

in the due exercise or p the benefit of such power, and he 

"ot' «XTo4„. the e«.etoe. .XSjIS 

entered into by the donee of ^ o- sued being, of course, 

remainderman, the ca&es in which Question was decided was that the 

co-extensive. The rule by jhmh 

W^beJ^nforied'alains^the donee' of the power himself, independently of 
any conduct on his part.'* ^ j j /^^un/rVe 

^ ^ ^^fic performance of such a* contract wa^ enforced against 

f “tStiiSSK Xof T. 

with the tenant for life. The ^se mterestmg ^ settlement 

of merger which arose «} 't. years’ building leases, agreed to grant such 

having power settled estate to the second tenant for life, at a 

tS . ho... on .h, propony » h. 


1. All Mistri V. Kay am Ali, A. I. R- 1955 
Cal. 621 ; Rashid Ali »- Darparam 
Namasudva, A. I. R. 1954 Assam 95j 
Sakalaguna Na>udu y. ^ 

Swami Nayakar, A. I- R* 

174 Visheshwar Van a Bhatta v. 
appa Irappa. A. I. R- 
Bipin Behaii Deb v. Masrab Aii. 
A. I. R- 1961 Assam 173 at p. 1/5. 


2 . 

3. 

4. 


5. 

6 , 


Blackstonc, Com. 164. 

Rogers o. Humphry, (1835) 4 A- ^ * 

299i Shannon y. Bradstrwt, 9 R.K. 1 1. 
Morgan o. Millman. 10 Ha. 279 S. L . . 
3^ 0. M. & G. 24, Lowe e. Swift, 

2 Ball. & B 529. 

(ir00)2Ch. 368. 

(1903) 1 Gh. 631 at p. 633, 
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leased. After the house had been built, at a cost of Rs. 1,500, the first 
tenant for life died, and the second became legal life-tenant in possession ; 
but the lease was not granted in the latter’s lifetime. The remainderman 
resisted the executor’s claim, on the ground that the equitable interest 
created by the agreement had become merged, or extinguished in the legal 
life estate of the termor. It was held, however, that that was not so and 
that the principle being that a court of equity looks to the benefit of the 
person in whom two interests coalesce, and it being clearly for the termor’s 
benefit that his equitable interest should not merge, there was no merger 
in equity. 

35. “Reversioner.” — The word “reversioner” has been used in this 
section in a wider sense and not in the technical sense as used and understood 
in Hindu law. The term means not only reversion as used and understood 
in the strict technical sense but also includes not only remainderman ; but 
also an assignee. A reversion in the strict sense is the residue on an estate 
left in the grantor to commence in possession after the determination of some 
particular estate granted only by him.^ A reversioner in possession is dis- 
tinguishable from reversioner in remainder. The case is one of the 
reversioner in possession where the agreement is a covenant entered into with 
his predecessor-in-title and the reversioner is entitled to the benefit of such 
covenant, and it is that of a reversioner in remainder where th» agreement 
is such a covenant, and the reversioner is entitled to the benefit thereof and 
will sustain injury by reason of its breach. ^ Clauses {e) and (/) of Sec. 15 
of the present Specific Relief Act classifies reversioners under two heads, (1) 
those that are reversioners in actual possession of the estate and the period 
of the expectancy has ended and (2) those reversioners who are not in 
possession of the estate and are still living in a state of expectancy. The 
reversioners of class one as mentioned in Cl. (e) of this section are no longer 
reversioners, but are real owners, actually enjoying the fruits of the estate. 
They have been so described in Cl. (e) of the present section as to distinguish 
them from other real owners and have been so described because at one stage 
they were labouring under conditions of expectancy which stage has 
terminated. The reversioners in remainder are those whose stage of 
expectancy is still continuing and who are not in possession of that estate. 
Under Gls. {e) and (/) of the section both the clauses of the reversioners 
have certain legal rights in the estate which they may enforce on the 
fulfilment of the conditions prescribed in Cls. {e) and {f) of this section. 

36. Suit by a stranger for specific performance of a contract 
when can be decreed. — ^A stranger to the consideration cannot sustain an 
action on the promise made between two persons unless he has in some way 
intervened in the agreement. But even in England, that rule of law has been 
made subject to the rule of equity, as given in Gandy v. Gandy, ^ Therein, a 
right of action is given to the third person, when the person with whom the 
contract is made is a trustee express or implied for the third person for 
whom the benefit is intended. 

Exceptions, like (a) the creation of a trust in favour of the plaintiff in 
respect of the amount sued for ; (6) the creation of a charge on immoveable 
property by the promisor or allocation by the promisor of the specific money 
in suit in favour of the plaintiff ; (c) the creation of a settlement on 
marriage In which the plaintiff may be beneficially entitled as provided by 


!• ' 2 placlbitont^ Com 175. £d., App. C, 78. 

2» IDv. BftnerjiV Tagurt Lfeiayttf 2ad 3. (1885) 30 Ch. D. 57. 
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Sec. 23 (now Sec, 15), Specific Relief Act, and (d) estoppel as against the 
promisor owing to transactions between the plaintiff and the promisor.^ 

37. Effect of a decree for specific performance of contract. — A decree 
for specific performance passed on the basis of a contract for sale of im- 
moveable property does not create any interest in the property in favour of the 
decree-holder. It only superadds .the sanction of the Court to enforce it 
throueh the medium of Court. As such the decree-holder can enforce the 
said contract and get it enforced through Court, subject to whatever interest 
the judgment-debtor had at the time of execution.^ 

38, Want of mutuality in the contract disentitles decree for 
specific performance. — It is common ground that the plaintiff at the 
time of the agreement was a minor and the agreement could not have been 
enforced against him by the defendant. Thus there is a want of mutuality 
in the transaction and this defect disentitles the plaintiff to enforce the 
agreement for specific performance.^ 


39. Benefit of contract to repurchase is assignable ; good title 
passes on such assignment and snif for specific performance Is 
maintainable. — This section which enumerates the category of persons 
entitled to claim specific performance of contract does not support the 
extreme contention that specific performance could never be granted in 
favour of an assignee from one of the parties to the contract. That section 
says that besides the immediate parties to the contract the '‘representative- 
in-interest or the principal (if any such party was acting as his agent) can 
obtain specific performance, provided (1) that the contract itself does not 
prohibit the assignment and (2) that personal considerations do not form the 
foundation or the material element in the contract. The question whether 
specific performance can be enforced by a representative-in-interest ot the 
parties to the contract has first to be determined on a fair construction ot me 
contract itself. It is, however, suggested that the rule contained in 
section will not apply to agreements to reconvey, .which are essenhally 
unilateral in character, inasmuch as it is not open to the other party, vi 2 . the 
vendee, to compel specific performance. 

An option to purchase may not by itself constitute a contract. But 
when the option is exercised in due conformity with the terms of the con- 
tract that will amount to an acceptance of the offer, with the result that a 
binding contract for reconveyance of the property results. A contract havmg 
thus come into existence on the exercise of the vendor to repurchase the 

property, the provisions of Sec. 23 (now Sec. 15) of the Specific ^lief Act 

will apply. In Kanakasabapathi Chetti v. GovindarajuluNaidu, ^ ^ 

this Court held that an agreement to reconvey where it forms part or tne 

original sale, should be regarded as supported by consideration, and tnai 

there was also the element of mutuality present in it. 

If the provisions of Sec. 15 were held to apply, as indeed they should 
be a contract having come into being, then an assignee of the will 

be entitled to claim specific performance unless the contract itself prohiDits 
the assignment or it has been stipulated therein that the benefit of repur- 
chase could be claimed only by the vendor or by any particular person 

specified therein. 


1 Sk. Khadimul Haque o. Marai Dubcy, 
A, I. R. 1965 Pat. 262 at p. 264 ; see 
also Ram Baran Prasad v. Ram Mohit 
Hazara, A. 1. R. 1967 S. C. 744 and 
Umar Noor Mohammad o. Dayal Saran 
Darbari, A. I. R. 1967 All. 253. 


Hiralal Agarwala o. Bhagiraffii Gore, 
A.I.R. 1973 Cal. 445 at p. 447. 
Bholanath o# Balbtadftr Prasad, 

1964 All. 527 at p. 528:1964 A.LJ* 4^ 
A. I. R. 1964 Mad. 219 at p. 221 i 77 
M. L. W. 322. 
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It will be for the persoo who pleads that the contract is not enforce- 
able, to show that the intention of the parties thereto was that it was to be 
enforced only by the persons named therein and not by the assignee. 

The benefit of the contract of repurchase .can be assigned by Govind- 
ammal and that, on such assignment taking place, the respondent acquired a 
valid title to claim specific performance.^ 


New 


Old 


16. Personal bars to relief. — 24. Personal bars to the relief. 

Specific performance of a con- — Specific performance of a con- 
tract cannot be enforced in tract cannot be enforced in 
favour of a person — favour of a person — 


(^i) who would not be entitled 
to recover compensation for its 
breach ; or 

(6) who has become incapable 
of performing, or violates any 
essential terms of the contract 
that on his part remains to be 
performed or acts in fraud of 
the contract, or wilfully acts at 
variance with, or in subversion 
of, the relation intended to be 
established by the contrac t ; or 

(^) who fails to aver and prove 
that he has performed o r has 
always been ready and willing to 
perform the ess ential terms of 
the contract w hich are to be 
performed by him other than 
terii^s the performance of which 
has been prevented or waived 
by the defendant. 




— For the purposes 


f 1 ^ 











Gounder »- 

ndcr, A- R* 1965 Mad. 



(«) who could not recover 
compensation for its breach ; 


{b) who has become incapable 
of performing, or violates any 
essential terms of the contract 
that on his part remains to be 
performed ; 


(c) who has already chosen his 
remedy, and obtained satisfac- 
tion for the alleged breach of 
contr?ct ; or 

(d) who previous to the con- 
tract, had notice that a settle- 
ment of the subject-matter 
thereof (though not founded on 
any valuable consideration) had 
been made, and was then in 
force. 


506 at pp. 507, 508 i 1. L, R, (1965) 2 
Mad. 20 s 78 M. L. W. 515. 
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New 

(0 where a contract involves 
the payment of m oney, it is not 
essential for the plaintift to 
actually tender to the defendant 
or t o deposit in Court a ny 
money except when so directed 
by the Court ; 

(ii) the plaintiff must aver per- 
formauce ot> or readiness and 
willingness to perform, the con- 
tract according to its true cons- 
truction. 


Old 


Illustrations 

T o clause (a) — A, in the character of 
agent for B, enters into an agreement 
with C to buy C*s house, A is in reality 
acting not as agent for B, but of Ms 
own account, A cannot enforce specific 
performance of his contract. 

To clause (b) — ^A contracts to sell B 
a house, and to become a tenant there* 
of for a term of fourteen years from 
the date of a sale at a specified yearly 
rent, A becomes insolvent. Neitf^ 
he nor his assignee can enforce specific 
perfotmance of the contract, 

A contracts to sell B a house and 
garden in which there are ornamental 
trees, a material element in the value 
of the property as a residence. A, 
without B’^ consent, fells the trees, A 
cannot enforce specific performance 
of the contract, 

A, holding land under a contract with 
B for a lease, commits waste, or treats 
the land in an unhusbandlike manner , 
A cannot enforce specific performance 
of the contract. 

A contracts to let, and B contracts to 
take, an unfinished house, B coraract* 
ing to finish the house, and the lease to 
contain covenants on the part of A to 
keep the house in repair. B finish^ 
the house in a very defective manner ; 
he cannot enforce the contract specific 
colly though A and B may sue each 
other for compensation for breach of it. 
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Old 

T o clause (c) — contracts to let, and 
B contracts to take, a house for a 
specified term at a specified rent. B 
refuses to perform the contract. A 
thereupon sues for, and obtains, com- 
pensation for the breach. A cannot 
obtain specific performance of the 
contract. 


SYNOPSIS 


1. Ii^ilative changes 

2. Reasons for the i^iauge 

3. Scope of the section 

4. “Would not be entitled to 
recover compensation for its 
br^ch” 

5. Minor 

6. American law 

7. Sub-clause (^) 

8. Essential term 

9. Plaintifi's duty to perform ^ his 
part of the contract I Violation 

10. Ready and willing to perform 
his part of the contract 

11. Plaintiff cannot set up a diffe- 
rent case other than one stated 
in plaint 

12. Suit for specific performance ; 
burden of proof in 

13. l^ty of vendee to pay purchase- 
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14. 

513 

15, 


16. 


17. 

513 

18. 

515 


516 


517 

19. 

518 

20, 

519 


521 

21. 

521 


522 

22. 


money in Court 
Time 

Sale of decree 
Pleadings and proof 
Clause {e} — Scope and application 
Purchaser must aver and prove 
that he was ready and willing 
to purchase the property 
Contract open to more than one 
construction 

Distinction between readiness to 
perform the contract and will- 
ingness to perform the con- 
trart 

Conduct which would disentitle 
plaintiff from specific perfor- 
mance and conduct which 
would not so disentitle him — 
Distinction between 
Time, when essence of contract... 


523 

523 

523 

524 
526 


527 

527 

528 


528 

528 


1. Legislative changes.— This section corresponds to the old Sec. 24 
of the repealed Specific Relief Act. It provides that no personal relief can 
be granted in certain specified cases. Sub-clause (a) of this section provides 
that specific performance of a contract cannot be ei^orced in favour of a 
nerson who would not be entitled to recover compensation for the breach of 
Se contr^t. Sub-clause (a) of the new Sec. 16 reproduces sub-clause (a) of 
the repealed Sec. 24 with this modification that for the words "could not 
recover” the words “would not be entitled to recover” have been substituted. 
Sub-clause fbl corresponds to the old sub-clause with this change that the 
wor^ “oVart infrLd ofthe contractor wilfully acts at variance with, or 
in subversion of, the relation intended to be established by the contract 
have been added after the words “remains to be performed . Sub-clauses (c) 
and (d) of the old Sec. 24 have been deleted and in their place a new sub- 
clause (c) has been substituted. A new explanation has been added and the 
Illustrations to Ols. (u), (^) and (c) of the repealed Sec. 24 have been 
omitted. Illustrations have also been omitted. 


2 for the change.— The Law Commission of India in their 

report on the Specific Relief Act, 1877, have made the following observa- 
They state ; “In Cl. (a) of old Sec. 24, the words ‘could not are quite 
ckw.and have occasioned a difference of views among the commentators as 

meaning.^ 

■.rs f Aii \.r • 

£ -‘»We therefore, recommend that in 01. (a) of old Sec. 24 the words 

^Would not be entitled to’ be substituted for the words ’could not . 



dollett, 

pm 207 f Bunwjif Sptajb ib/Kft 


2nd Ed., App. C, 79, 
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“It has been laid down in England as well as India that the plaintiff 
in an action for specific performance of a contract is disentitled to the remedy 
not only where he has violated any of its essential terms but also where he 
has acted in contravention of it; without violating any of its terms. 

“Thus in Fry^ it is observed : 

'We shall now consider the closely allied cases where he (the plain* 
tiff) has disentitled himself, not by default merely, but by acts in 
fraud or contravention of the contract, or at variance with it, or 
tending to its rescission and the subversion of the relation established 
by it. For where the party to a contract, who asks the intervention 
of the Court, for its specific execution, has been guilty of such 
conduct, that circumstance may be put forward as a defence to the 
action." 

“This principle has been applied in India by the Privy Council in 
Shish v. Banomali,^ In dismissing a suit for the specific performance of a 
compromise — the Judicial Committee observed : 

‘the conduct of Krishna was at variance with, and amounted to a 
subversion of, the relation intended to be established by the com- 
promise." 

“In our view this principle would be incorporated into the section by 
adding suitable words at the end of Cl. (h) of Sec. 24 [now Sec, 16 (6)]. 

“We are of the opinion that Cl. (c) is unnecessary in view of the provi- 
sions of Order II, rule 2 of the Code of Civil Procedure. If a person has 
obtained a decree for compensation and for breach of contract he cannot 
again sue for specific performance, whether satisfaction of the decree is 
obtained or not, as his cause of action gets merged in the decree. The cause 
of action in breach of contract, whether the relief claimed is damages or 
specific performance, is the same and if the plaintiff is entitled to more than 
one relief, either singly or in the alternative, he must sue for the same in the 
same suit and cannot reserve it except with the leave of the Court.^ 

“Clause {d) of Sec. 24 (old), and 01, (c) of Sec. 25 (old) [now Sec. 17 
(c)] may be omitted as both of them are founded on the English law as it 
stood under a statute of the sixteenth century, which has since been altered by 
legislation. A conveyance without valuable consideration was voidable at 
the suit of a supervening purchaser for value with notice. This has ceased 
to be the law in England since the Voluntary Conveyance Act, 1876 (56 & 57 
Vic.), now replaced by the Law of Property Act, 1925 (Sec. 173). Again under 
our law a prior settlement of property divests the title of the settlor im- 
mediately and any conveyance thereafter from the settlor to another even if it 
be for consideration, would be ineffective to convey any title. 

“It has been held by the Privy Council that in a suit for specific perfor- 
mance, the plaintiff must show that all conditions precedent have been ful- 
filled and also allege and (where the fact is traversed) prove a contmuous 
readiness and willingness to perform the contract on his part, from the date 
of the contract to the time of hearing.*^ Though there is no express 


1. specific Performance, 6th Ed,, Sec. 957, 3, Order II, rule 2 (3), C. P, G. 

p. 450. 4. Ardeshir Mama v. Flora Sassoon, 

2. I. L. R. 31 CaJ. 584 at p. 596 (P.C.). I.L.R. 52 Bom. 597. 


[S. 16— Syn. No. 2] PERSONAL BARS TO RELIEP 


511 


requirement to this effect in the Specific Relief Act it has been held that 
failure to allege readiness and willingness will lead to a dismissal of the suit.^ 

“But the plaintiff need not prove performance of or over-readiness and 
willingness to perform non-essential terms ; or terms of a separate or collateral 
contract ; or terms, the performance of which has been prevented or waived 
by the defendant ; or terras, the performance of which has become impossible 
without the plaintiff’s fault. 

“We consider that the doctrine of readiness and willingness formulated 
should be incorporated into our Act. 

“There is, however, a conflict of judicial opinion as to the exact scope 
of the plaintiff’s readiness and willingness required by the doctrine. 

“In England, it has been held^ that a plaintiff claiming specific perfor- 
mance, who insists on a wrong interpretation of the contract, does not lose 
his right to specific performance in accordance with its right interpretation 
where the defendant offers to perform the contract as rightly interpreted. 

“In India, the Calcutta^ and Nagpur^ High Courts have taken the 
view that the plaintiff must allege and prove his readiness to perform the 
contract as it really was and not as it was alleged by him to be. Thus where 
a purchaser sought specific performance alleging that he was always ready 
and willing to pay Rs. 85 which, according to him, was the price by the 
contract, but the Court found that the price fixed by the contract was, in fact, 
Rs. 130, the suit for specific performance was dismissed.^ Similarly, it has 
been held that, if the plaintiff insists on a condition which he is not entitled 
to under the contract as properly interpreted, his suit for specific performance 
must fall,® 

“The Madras High Court"^ has taken the view that even where the plain- 
tiff alleges that the consideration payable by him was different from the real 
amount, there is a sufiQcient averment on the part of the plaintiff on his 
readiness and willingness to perform his part of the contract, if he adds in 
the plaint that he has no objection to paying the defendant any sum that the 
Court should be pleased to fix.® 

“We are inclined to prefer the Madras view and recommend that the 
plaintiff should be entitled to specific performance if he avers performance 
or readiness and willingness to perform the contract according to its true 
construction. 

“In connexion with contracts for sale, a question has arisen whether 
in order to establish his readiness and willingness the plaintiff should have 
made a tender of the money due from him to the defendant. The further 
question which has been raised is where the purchaser must, in order to show 
bis readiness and willingness, tender the money on the date fixed by the 
contract for completion. In a Calcutta case,^ it was held that such a tender 


1. Madan v. Kamaldhari, A. I. R. 1930 
Pat. 121 at p. 127. 

2. Berners o. Fleming, (1925) Ch. 264 
(C. A.) ; Halsbury, 2ndEd.,Vol. 31, 
p. 436- 

3. Smt. Parul Bala Ghosh o. Saroj Kumar 
Goswaxni, A. 1. R. 1943 -Cal. 147 ; 
Ribtdmali u, Ahider, 45 C.WIN. 837. 


4. Shamjibhai v. Fagoo, I. L. R. (1940) 
Nag. 581 at p. 607-10. 

5. Rustomali o. Ahider, 45 C.W.N. 837. 

6. Shamjibhai v. Fagoo, I. L. R. (1940) 
Najg;. 581 at pp. 607-10. 

7. Arju 0 . Lakshmi, A.I.R. 1949 Mad. 265. 

8. lAid. 

9. Manik ». Abhoy, 37 I. G. 257. 
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must be made, while in a Bombay case,^ it was held that an actual tender 
was not necessary for a suit for specidc performance, and it was enough if 
payment was made as directed by the Court. The Bombay view seems to 
have support in the observations of the Privy Council in Bank of India 
Ltd. V. Jamsetji A. H. Chenoy,^ where it was held that the plaintiff in such 
a suit need not deposit the money in Court or prove his financial competence. 

“Having considered the different aspects of the question, we recom- 
mended that it should be provided that it is not essential that the plaintiff 
should tender the money to the defendant or deposit it in Court except when 
so directed.*’^ 

In the Notes on Cl. 15/ which deals with the old Sec. 24 of the repealed 
Specific Relief Act, it was stated : “This is Sec. 24 of the existing Act (1877) 
with the following modifications : 

(0 In sub-clause (^a) (of old Sec. 24), for the words “is not entitled**, 
the words “would not be entitled” have been substituted in order to 
make the meaning clear ; 

(ii‘) iu sub-clause (b) (of old Sec. 24), following the principles 
enunciated by case-law, it has been provided that specific performance 
cannot be enforced where the plaintiff has acted in fraud of the 
contract or acts at variance with or in subversion of the relationship 
intended to Le established by the contract ; 

(Hi) clause (c) (of old Sec. 24) has been omitted as unnecessary in 
view of Order II, rule 2 of the Code of Civil Procedure, 1908 ; 

(iv) clause (d) of existing [i.e. (old) Sec. 24] gives effect to a 
provision of English law as it stood under a statute of the sixteenth 
century, but the" law has since been changed. A prior settlement of 
property would divest the title of the settlor immediately and any 
conveyance thereafter from the settlor to another, even if it be for 
consideration, would be ineffective to convey any title. This provision 
is therefore totally unnecessary ; 

(v) sub-clause (c) of the present section is a new provision which 
incorporates the principles laid down by case-law that in a suit for 
specific performance the plaintiff must show that all conditions 
precedent have been fulfilled and also allege and prove a continuous 
readiness and willingness to perform the contract on his part from the 
date of the contract to the time of hearing of the suit. The plaintiff, 
however^ need not prove performance of or over*readiness or willing" 
ness to perform non-essential terms ; 

(v/) by an explanation it is made clear that it is not essential that 
the plaintiff should tender money payable under a contract, say, 
for sale to the defendant or to deposit it in Court, except when so 
directed. Further, the plaintiff should be entitled to specific 
performance if he avers performance or readiness or willingness to 
perform the contract according to its true construction.® 


Commissinii Report, Ninth Report, 
pp. 28, 29, 30. 31 and 32. 

4. Notes on Glauses, pp* 6, 7 and 8. 

5. Notes on Clauses, pp* 6, 7 and 8 


1. Tribhobondas o. Balmukundas, 67 I.C. 

2. A. I. R. 1950 P. G. 90 at p. 96. 

3. Vid$ Expl. (i) to See. 14, App. I. Law 
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perfo^ancr?; the' eJatraef™ btorS in Tavour 

ted in sub-clauses (a), (b) and (c) of Sec irt of f persons enumera- 

of the section lays dWna^e"t t^ LSue whether a Sub-clause («) 

the contract could be enforced In favour of a person Ld the 

person, in whose favour the specific nerformanr^ J!r 

f.voJr.'if .5. tw.“,"'S£=„7ot?d inT^ 7 'I'- 

present section prescribes that the contract cannot specificallt he*' <* 
favour of one who either violates one or morrof the 
the contract, or himself becomes incapable of performing his nan" of ^ 
tract or commits a fraud in relation to the con^a 't ™ wdfu y'^,^c 
subverts the relation intended to be established by ^ under Jhe Sn rao/ 
^b-clause (c) of this section has been newly enacted. It lays down that the 
performance of a contract cannot be enforced in favour of a ner«nn"ihoS*™ 
not averted in the pleadings and who has not proved (hat he on his" mrr wa* 
ready and Willing to perform his part of the contract, in its essential 

excepting only when the plaintiff proves that the defendant himself waived nr 
prevented the performance of the terms of the contract. ^ ^ 

The explanation enacts that for the purpose of sub-clause fc) of the 
section It IS not necessary that where the contract involves tl^e payment of 

money .that the money should be actually tendered to or deposited with the 
“.w‘ u sP“'fl<=alIy directs the plaintiff to ioso^ 

and that he must aver in his pleadings that he was ready and willine to 

perform his part of the contract according to the true construcLn It wdf be 

seen that sub-clause (c) of the section and its explanation deal witii proe.dure 

and not with the subst^tive law and the basic principle behind this section 

Is that the conduct of the party seeking the benefit of the specific performance 

k contract should be the relevant consideration in order to find o^i 

whether the conduct of such person entitles or disentitles the so'cific nerfor 

mance of rhe contract in his favour. This section imposes a posfti ve ha/Z 
personal specific reliefs. ^ positive bar on 

i.,«.,.k ■*> '*®* . ** to recover corapeasation for its 

le^l H.W f ‘he Ppon who does not possess the 

legal right of claiming compensation for the breach of the contract would 

be denied the right of enforcing the specific performance of the contnet 

Formerly, the words used in the repealed Sec. 24 (a) of the Specific Relief 

Act were ; “could not recover”. These words brought forth a lot of iudlcii^ 

controvpy as to the legal implications of the words. These words s^niified 

that although the plaintiff had a legal right lo recover compensation for the 

“““‘'■“i' y®' he ‘jughf not to be given the relief for the defauU 
Of his The present words in its sub-section point out to the fact that t 
applied to those cases where the plaintiff has either a total want of title or 
M defective title or there are circumsianoes which prohibit the plaintiff from 
claiming compensation for the breach of the contract. The words “could n^t 
recover have been interpreted to mean “ought not to recover” for it was the 
conduct of the parly concerned which was the determining factor of fht 
fact whether such a person could or should recover compensation for the 
brwch of the coatract. The principal test laid down in sub-dausc («) of the 
>* ‘he determination of the legal right of the person to recover com® 
^nsation for the breach, if he has the legal right he cannot be refused th^s 

he is debarrel from claiming the riiht 
speciflo performance of the contract in hie favour. ® 

S.R.A.— 65 
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In this connexion a minor’s case presents a typical illustration. A minor 
u not canahle of entering into a contract nor is he entitled for compensation 
fnl^tL breach of any contract entered into with him. Therefore, a contract 
would not be specifically enforced against him nor wouW any d^^^^ 
breach of the contract be passed against him. In Pandit Krishna Chanara 
Sharma v Seth Rishabha Kumar,^ this question was considered at some length. 
nS J said : ‘‘The general rule is that a contract to be specifically enfor- 
ced by the Court must be mutual, that is to say. such that it might, at the 
time it^was entered into, have been enforced by either of the parties against 
the other of them. When, therefore, whether from personal incapacity to 
contract or the nature of the contract or any other cause, the contract is in- 
capable of being enforced against one party, that party is pnerally incapable 
of enforcing it a'^ainst the other, though its execution m the Matter way 
°n itself be free from the difficulty attending its execution in the former^ In 
Lumlpv^Ravenscroft^ Lindley, L. J.. observed: 'You cannot get specific 
oerformance against an infant’. The doctrine has, no doubt, soine limitations 
which it is not^nccessary to indicate here. The weight of authorities m India 
■ c nnnrv-;rd to the oraniins of specific performance in favour of or agmnst a 
In f « /mo" v flXotA Shah,^ Norris,!., following F//gftr v. 

held that a minor could not maintain a suit for specific performance 
of a comract Entered into on his behalf by his guardian 

opinion or Mr. Whitley Stokes, that the f ^ 

application in India. The same view was taken in Khatrunnessa tsm v. 

Loke Nath Paf,^ 


“In Mir Sarwar jan v. Fakhruddin Mahomed Chowdhury, the C^cutto 

High Court held that if a contract Jsjyaliffiy_entered injpM_Mialf_ofl§miM^ 

arXfHefe is mutuality^ In such contract, it Is capable of 
enforced In that "case, the manager of an infant s estate enter^ into ^ ^ 
agreement to purchase certain property on behalf of the minor and 
was whether the minor on attaining majority could su|_for specific Perf 
m'lnce of the agreement. The appeal was taken to the Privy Council in A? r 
Sarwar jan v. Fakhruddin Mahomed Chowdhury.^ Their Lordships approved 
of the application of the doctrine of mutuality but reversed the decision on 
the around that it was not within the competence^f the manager of » 

Jstafe to bin dTra^SF^Ttlie-mlgd^r’se^^ 

br-n^mnvpabTf- property, and lu rtlier that as ti ie juBf l i n tnat cpfi _ aas no 
b>iTmd~by the coniraHTlgi^ was no TnutuHit^ .and^that he _could n o 
spe-mfirpbfoiSaiKronfclc^^ concl tided "ER^- 

v^ions thus : ‘■WTdlef-ortEripicific performance is a relief in equity and 
tl -.c fuiest inn which the Court is faced with IS whether it should compel tM 

of fire cbiflracttmLohHgation,incu!ieihy-hls_^3idwa,.. ThR o« 

by Sundarani CKettTrnrTh Venkataehalam Filial v. Sethuram Rao.i me 


1. A. I. R. 1939 Nag. 265 at pp. 265-66. 

2. See Fry on Specife Performancey 6tK Ed., 
Chap. 8. p. 219. 

3. (18%) 1 Q. B. 683 at p. 684 s 64 L.J.Q. 
B. 441 : 14 R. 347 : 72 L, T. 382 : 43 
W. R, 584 : 59 J. P. 277, 

4. I. L. R. 20 Cal. 508. 

5. (1828) 4 Rust. 298 : 28 R.R. 101- 


6 . 

7. 

8 . 



10 . 


I. L. R. 18 Mad. 415 : 5 M. L. J. 164, 
I. L. R. 27 Cal. 276. 

I. L. R. 34 Cal. 163 : llG. W. N.34: 


4 C. L- T. 431 (F, B.). ^ 

1. L. R. 39 Cal. 232 : 13 I. G. 331 
T. A. 1 : 16 G.W.N. 74 (P.C.). 

I. L.R. 56 Mad. 433 at p. 441 
M. L. J. 354 (F.B.). 


39 

64 


513 


[S. 16— Syn, No, 5J PERSONAL BARS TO RELIEE 


Madras High Court, with the exception of Krishnasami v. Simdarappayyar i 
which was decided before the clear pronouncement of the principle by their 
Lordships onhe Privy Council in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhury,^ has been quite consistent in declining specific performance 
against a minor on the ground of want of mutuality as is evident from the 
two cases cited already, and Chidambara Swamigal v. Ramakrishna Reddiar^ 

Nageswara Raov, Mandava.^ I may in passing refer also to Malfa v 
Muhammad Sharif,^ which applied to Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhury^ in the wider sense indicated by the observations of 
heir Lordships of the Privy Council cited above. 

“The review of the authorities shows that barring Wort, J., all the High 
Courts arc unanimous of the view that a gum;^n.’s_^ontrafiUj5iL^ or pur- 
chase ma de on behalf of the minor i sjaot enforceabl e, by or against the minor 
Tli^principle underlying the view enunciated by their Lordships “of the Privy 
Council evidently appears to be that a minor isjiot personally bound by any" 
contract made on his behalf by his gu ardian as waylaid down by their Lord- 
ship's of the Privy Council in Wagheta Raj sanji v. Shekh Masliiddinj A 
contract for sale of immoveable property does not of itself create an interest in 
or charge on such property.® if it is a contract of purely personal nature and 
no personal liability can be imposed on the minor, it must logically follow that 
the minor cannot be compelled to perform the contract ; for the same reason 
he cannot take advantage of the contract and ask for specific performance. 
There is another aspect to the question ; can the purchaser recover compensa- 
tion from the minor for a breach of contract by the guardian ? In every case 
when there is refusal to implement the contract of sale by the guardian the 
breach is committed by the guardian and never by the minor. The purchaser 
therefore can only claim compensation against the guardian and not against 
the minor or his property except in the case where the guardian uses the 
money obtained from the purchaser for the improvement of the minor’s 
estate, a case which stands on a separate footing. The purchaser is nor 
entitled to hold the minor personally responsible for the breach of contrac- 
of sale made by his guardian and he is not therefore entitled to claim com* 
pensation from him. If that is so. Sec. 24 (a) (old). Specific Relief Act, 
debars the purchaser from claiming the relief of specific performance against 
the minor.’’® 

5. Minor.— When the minor’s property is already alienated the Court is 
required only to find whether the alienation is binding on the minor or not. 

In such a case no consideration of equity arises. The relief of specific perfor- 
mance is a relief in equity and the question which the Court is faced with is 
whether it should compel the minor to perform the onerous act of alienating 
his property in consequence of the contractual obligation incurred by his 
guardian. This was pointed out by Sundaram Chetti, J,, in Venkatachalam 
Pillai V. Sethuram Raoj^ The Madras High Court, with the exception of 


1. T.L.R. 18 Mad. 415 : 5M. L. J. 164. 

2. I. L, R. 39 Gal. 232 : 13 1. G. 331: 39 
I. A. 1 : 16 G.W.N, 74 (P, C.). 

3. A. 1. R. 1924 Mad. 863 : 82 1. C. 926 : 
47 M. L. J. 683. 

4. A. 1. R. 1928 Mad. 830 : 110 I. C. 492. 

5 . A. I, R. 1927 Lah. 355 ; 99 I. G. 648 : 
I. L. R 8 Lah. 212 : 28 P. L. R. 492. 

6 . 1 . L. R. 39 Gal. 232 ; 13 I. G. 331 : 39 
I, A. I : 16 C. W. N. 74 (P. G.). 

7. I.L.R. 1 1 Bom. 551 : 14 1.A.89 1 l.L.R. 


5 Sar. 16 (P, G.) j set also B. Rarnjo* 
gayya ». Jaganadham, A. 1. R. 1919 
Mad. 641 I 49 I. G. 872 : I. L. R. 42 
Mad. 185 : 96 M. L, J. 29 (F. B.). 

8 . See Sec. 54, Transfer of Property Act. 

9. Pandit ^Krishna Chandra Sharma o, 
Seth Rishabha Kumar, A, I. R. 1939 
Nag. 265 at pp. 266-67. 

10. A. I. R. 1933 Mad. 322 ; 142 I.C. 315 : 
l.L.R. 56 Mad. 433 : 64 M. L. J. 354. 
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Krisitnasami v. Swtclarappayyw^^ which was decided before the clear pro- 
nouncement of the principle by their Lordships of the Privy Council m Mxr 
Sarwarjan v. Fakhruddin Mahomed Chowdhifry.^ has been quite consistent in 
declining specific performance against a minor on the ground of y^nt of 
mutuality as is evident from the two cases cited already and Cmdambara 
Swamigal v. Ramkvishna Reddiar,^ and Nageswara Rao v. Mandava.^ Refer- 
ence may also be made to MaUa v. Muhammad Sharif,^ which applied Mir 
Sarwarjan v Fakhruddin Mahomed Chowdhury,^ in the wider sense indicated 
by the observations of their Lordships of the Privy Council cited above. 

The review of the authorities shows that barring Wort, J., all the High 
Courts are unanimous on the view that a guardian’s contract for sale or 
purchase made on behalf of the minor is not enforceable by or against the 
minor. The principle underlying the view enunciated by their Lordships of 
the Privy Council evidently appears to be that a minor is not personally bound 
by any contract made on his behalf by his guardian as was laid down by their 
Lordships of the Privy Council in Wagheta Rajsanji v. Shekh MasluddinF A 
contract for sale of immoveable property does not of itself create an interest 
in or charge on such property. If it is a contract of purely personal nature 
and no personal liability can be imposed on the minor it must logically 
follow that the minor cannot be compelled to perform the contract ; for the 
same reason he cannot take advantage of the contract and ask for specific 
performance. There is another aspect to the question : can the purchaser 
jecover compensalion from the minor for a breach of contract by the 
guardian V in every case when there is refusal to implement the contract 
of sale by the guardian the breach is committed by the guardian and never by 
the minor. The purchaser therefore can only claim compensation against 
the guardian and not against the minor or his property except in the case 
where the guardian uses the money obtained from the purchaser for the 
improvement of the minor’s estate, a case which stands^ on a separate 
footing. Ihe purchaser is not entitled to hold the minor personally 
responsible for the breach of contract of sale made by his guardian and he is 
not therefore entitled to claim compensation from him. If that is so, Sec. 24-A 
(old), Specific Relief Act, debars the purchaser from claiming the relief of 
specific performance against the minor. ^ 

A reference to notes under the heading ‘^Minority’* {ante) may be made. 


6, American law.^ — An infant is not allowed to enforce a contract 
specifically because it is said the contract lacks mutuality. This is often 
thought to mean merely that since the adult could not have enforced the 
contract against the infant, the infant is similarly deprived of equitable relief 
but the dilficulty is not simply that the adult could not have enforced the 
contriict against the infant but that even though the adult performed the 
contract, the infant might subsequently exercise his privilege to rescind the 
transaction. The decree of the Court should not be used to deprive him of 


1. I.L.R. 18 Mad. 415 : 5 M. L. J. 164. 

2. 1. L. R. 39 Cal, 232 : 13 1. O. 331 : 39 
I. A. 1 : 16 C. W. N. 74. 

3. A I. R. 1924 Mad. 863 t 1. C. 926 : 
-i7 M. L. J. 683. 

4. A. I. R. 1928 Mad. 830 : 1 10 I. C, 4I>2. 

5. A. I. R. 1927 Lah. 355 : 99 I. C. ( 84 : 
I L.R. 8 Lah. 212 ; 28 P. L, P. 49 >. 

6. 1. L. R. 39 Cal. 232 : 13 I. 0. 331 : 39 
I. A. 1 : 16 G.W. N. 74. 


7. I.L.R. 1 1 Bom. 551 : 14 I.A. 89 

5 Sar. 1 6 , see also Ramajogayya 
Jaganadham, A. 1. R. 1919 Mad. 641 : 
49 I. C. 872 : I. L. R. 42 Mad, 185 ; 36 
M. L. J. 29. 

8. Pandit Krishna Chandra Sharma v 
Seth Rishabha Kumar, A. I* R. 

Nag. 265 at pp. 266-67 : 1. L, R. tP 40) 
Nag* 55* 

9. Williston on Contriutf Sec, 1438. 


is. 16— Syn. No. 7] PERSONAL BARS TO RELIEF 



his privilege ; and unless he is deprived of it the adult is subjected to injustice 
if compelled to perform. This difficulty does not arise where the infant has 
come of age before seeking to enforce the contract, in such a case specific 
performance should be granted, also where the infant has irrevocably 
performed his side of the contract,^ 

If procedure existed or was created by statute, whereby the adult couM 
be protected, there would seem lictle objection to granting specific perform- 
ance where the infant is willing to perform and the Court is persuaded that 
the contract is fair. The Court exercises a similar jurisdiction when it allows 
an infant to enforce specifically a binding contract made by a guardian on his 
behalf. The infant’s interest is safeguarded, for the Court may dismiss the 
action if the contract is not fair to him.^ 

7. Sub-clause (b). — Sub-clause (b) of this section corresponds to the old 
See. 24 (ft) [now Sec. 16 (ft)] of the repealed Act with appropriate modifications 
and alterations, the details of which have been noted elsewhere. Suffice it to 
say, here that this section makes a distinction between an essential term and 
non-essential term of the contract and their legal effect. Das Gupta, C. J., in 
Gostho Behari Sadhukhan v. Omiyo Prosad MulHck,^ says : “Law and equity 
have always recognized a distinction between essential and non-essential 
terms. If the term as regards payment of solicitor’s costs is to be considered 
essential,! fail to understand what term there can be in an agreement for 
lease which is non-essential. The essence of contract of lease should 
ordinarily he held to consist of the terms as regards the identity of the pro- 
perty demised, the period of lease, the amount of rent, the amount of 
premium, if any, the mode of payment, the time of payment, the consequences 
of non-payment and terms of a like nature. A term for payment of solicitor’s 
costs for preparation of the lease is really ancillary to the main transaction 
and cannot reasonably be considered to be an essential term. 

“Section 16 (ft) (new) of the Specific Relief Act makes it clear that while 
violation of an essential term disentitles the plaintiffs to specific performance, 
violation of a non-essential term would not do so. Repudiation of non- 
essential term, therefore, would not disentitle the plaintiffs to specific per- 
formance.” When that plaintiff in his suit for specific performance of the 
contract insists upon the implementation of the terms of the contract but on 
his own does not disclose his readiness and willingness to perform his own 
part of the term, it was held that such a suit cannot be decreed.^ In Ardeshir 
H. Mama v. Flora Sassoon,^ an injured party who sued at law for a breach 
going to the root of rhe contract elected to treat the contract as at an end him- 
self as discharged from its obligation, but in a suit for specific performance ; 
“He treated and was required by the Court to treat the contract as still subsist- 
ing. He had in that suit to allege and if the fact was traversed he was required 
to prove a continuous readiness and willingness from the date of the contract 
to the time of the hearing, to perform the contract on his part. Failing to 
make good that averment brought with it the inevitable dismissal of his 

Although so far. as the Act is concerned, there is no express 

enacVrrient that the averment Oi readiness and willingness is in an Indian suit 
for specific performance as necL rsary as it always was in England [Sec. 24 (ft) 
(old) is the nearest], it seems invariably to have been recognized, and on 
principle their Lordships think rightly, that the Indian and English require- 
ments in this matter are the same.” 


1. Aihbury p. MitchclL 121 Va. 276, 

2. Guy D. Hansow, 86 Kan. 933. 

3. A.I.R. I960 Cal. 361 at p. 3 Cj. 


4. S. J. Silas 0. O. J B. KohliliolT, A.I.R. 

1954 T. C. 440 at i>. 142. 

5. A. I.R. 1923 P. G. 2UU. 
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It is the coQtinued desire of readiness and willingness on the part of the 
plaintiff to perforin his own part of the contract that is a condition precedent 
to the grant of a decree for specific performance of the contract and it is the 
negation of that continued desire of readiness and willingness on the part of 
the plaintiff to perform his part of the contract that would entail by itself, 
the dismissal of such suit. But the right to have the specific performance of 
the contract enforced, is not an absolute right ; but rests entirely on the dis- 
cretion of the Court, and that discretion should, no doubt, be judicial and 
not arbitrary, to be exercised in consonance with the well-recognized principles 
of justice, equity and good conscience, depending upon and with due 
reference to facts and circumstances of each case. It is also equally settled 
that when once the Trial Court has exercised its discretion, one way or the 
other, the Appellate Court would not normally interfere unless it is establish- 
ed that the discretion had been exercised perversely or arbitrarily or is 
violative of judicial principles.^ 

8. Essentia] term. — The question as to which terms of a contract arc 
essential and which are non-essential cannot be answered without regard to the 
contract itself. There is no hard and fast rule or cut and dried formula which 
would distinguish the essential nature of a term of contract from the non- 
essential ones. It all depends on the nature of the contract, its pith and 
substance, its terms add conditions and the relationship with the ultimate 
realization or fruition of the contract, that cumulatively determine the 
essential nature of a term and distinguish it from the non-essential one. In 
V aranar a juln Iyer v. Arumugha Goundan,^ this question was discussed at length. 
In this case there was a lease for five years, there was a condition attached in 
the lease that if the rents were not regularly and punctually paid, there would 
be a forfeiture. Subsequently the letsor and the lessee entered into a contract 
of sale, under which the lessor agreed to sell and the lessee agreed to purchase 
the land which formed the subject-matter of the lease. In the agreement to 
sell also there was a stipulation that the agreement was to be performed 
within a period of seven years. It was also stipulated therein that the rent of 
the leased land would be paid regularly and punctually, failing which the 
lessee would incur forfeiture of the right under the agreement to sale. There 
was a default in the payment of rent and the lessor then repudiated the 
agreement for sale. It was held that that was not a contract of reconveyance. 
The agreements of lease and sale were two separate and distinctly independent 
transactions and were not parts of one of same transaction so that the agree- 
ment for sale could not be made one of re-purchase, that the time in the sale- 
deed was not the essence of the contract, therefore the non-performance of the 
term regarding payment of rent regularly and punctually in respect of the 
collateral transaction of the lease could not be considered to be a breach of 
any essential term of the agreement for sale — Ram Chandra Iyer, J., who 
delivered the judgment of the Court, quoted the following observations from 
Sir Edward Fry’s A Treatise on the Specific Performance of the Contract ^ 4th 
Ed, at page 404 : “of what terms must the plaintiff show the performance ? 
The answer is that he must show performance of — 

( 1 ) all conditions precedent ; 

{ii) the express and essential terms of the contract ; 

{Hi) its implied and essential terms ; and 


1 . S. J. Silas y. G. J. B. Kohlihoff, A.I.R. 
1954 T. C. 440 at p. 442. 


2. A. I, R. 1560 Mad. 203 at p. 205. 
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(jv) all representations made at the time of the contract on the faith 
of which it was entered into ; but that he need not show performance 
of 

(v) non-essential terms ; 

(vi) the terms of a collateral contract ; or 

(vf?) terms of which the defendant has prevented or waived the per- 
formance. Lastly, it will be necessary to consider 

{vfii) terms, the performance of which has become impossible with- 
out the plaintiff’s fault or default.” Then the learned Judge cons- 
trues : “The question whether time was of the essence of a contract 
would depend on the intention of the parties thereto. A mere stipu- 
lation as to time for performance cannot make it an essential term. 
But a contract may, by express stipulation, make a term therein as to 
the time for performance, as an essential term ; or even if there is no 
such express term, such a provision can be implied in the circum- 
stances. In Jamshed v. Bxirjorji^ the Privy Council held that, as a 
general rule, time would not be of the essence in regard to an agree- 
ment for sale of immoveable property. 

The reason for the rule appears to be that, under the equitable principle 
which governs the rights of the parties in cases of specific performance of con- 
tracts to sell real estate, the Court looks not to the letter but at the substance 
of the agreement in order to ascertain whether the parties, notwithstanding 
that they named a specific time within which completion was to take place, 
really and in substance intended no more than that it should take place within 
a reasonable time. But time can be made the essence of contract even in regard 
to an agreement to convey immoveable properties either by express stipulation 
or by subsequent notice.^ 

9. Plaintiff’s duty to perform his part of the contract — Violation. The 

general rule in equity is that a party who asks the Court to enforce agree- 
ments in his favour must aver and prove that he has performed, or has been 
ready and willing to perform, the agreement on his part.^ Where, however, 
the strict application of this rule will work injustice the Court will relax it! 
A breach of an agreement may have been committed justifying an award of 
nominal damages. A breach may have been committed which may be consi- 
dered to have been waived ; and if the party committing those breaches has 
substantially performed other parts of the agreement whereby at his expense 
the other contracting party has derived benefits under the agreement, a court 
of equity might fail In doing justice if it refused to decree specific perfor- 
mance.'* But small instances of bad faith in plaintiff where the defendant 
has an adequate remedy for such breaches of faith in his own hands will not 
induce the Court to dismiss a suit where the result would be to leave the 
plaintiff without any adequate remedy but the Court will disallow costs to 


1. 1. L. R. 40 Bom. 289 ; A. L R. 1015 
P. C. 83. 

2. Varadarajulu Iyer u. Arumugha Goun- 
dan, A.I.R. 1960 Mad. 203 at p. 205. 

3. Lumley r. Wagner, (1852) 6 Jur. 871 ; 
Walker o. Jeffreys, (1842) 1 Hare 341 \ 

" Holmes p. E.G. Rayco, ( 1875) 33 K. & J. 
657 ; A. H. Mama p. F. Sassoon, l.L.R. 
52 Bom. 597:55 I.A. 360 : 1 1 1 l.G, 413 : 


A.I.R. 1928 P. C. 208 : 26 A.L.J, 1220 : 
55 M.L.J. 523 : 30 Bom, L. R, 1242 ; 48 
G. L. J. 451 ! 1923 M. W. N. 893 : 28 
L. W. 257 (P. C.) ; Karsandas y. 
Chhotalal, 25 Bom. L.R. 1037 ; Vishva 
Nath ». Bopu Narain, 1 Bom. H. G. R. 
262 ; Manick Chandra o, Abhoy. 37 
I. C, 257 ; 24 G. L. J. 90. 

4. Walker p. Jeffreys, »upfa» 
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mark its sense of plaintiff’s misconduotJ Plaintiff’s failure to fulfil 
representations though they do not amount to a guarantee or warranty may 
be pleaded successfully as a bar to specific performance.^ A promisee’s 
default not going to the root of the contract and which can be adequately 
compensated docs not disentitle him to specific performance.^ It is not 
possible to lay down as an abstract proposition that there is any necessary 
inconsistency in a party, who has unsuccessfully tried to rescind an agreement 
afterwards claiming performance of it.'^ tf on the purchaser refusing to 
complete the contract, the vendor forfeits the earnest-money paid by him and 
rejects his offer to tender documents, the acts of the vendor may amount to 
an expression of opinion to rescind the contract and exclude pro tanto the 
idea of specific performance but do not disentitle him to relief by specific 
performance either under this clause or the following clause. There is no 
incapacity to perform within the meaning of this clause where the vendor 
had already performed his part of the contract by putting the purchaser into 
possession of the property and nothing remained but the matter of executing 
the conveyance. Nor can the vendor be deemed to have ‘‘chosen his remedy 
and obtained satisfaction” within the meaning of Cl. (c) of (old) Sec. 24.=* 
Mere putting wrong interpretation on the agreement does not disentitle the 
plaintiff to a decree for specific performance provided he is wilting to 
complete the transaction according to the correct interpretation put by the 
Court.® 


Absence of averment , — Tn Ouseph Varghese v. Joseph Aley,^ the Sup- 
reme Court held as follows ; 

“ . . . He must further plead that he has been and is still ready 

and willing to specifically perform his part of the agreement. In the 
absence of such an allegation the suit is not maintainable. In the 
present case the plaintiff did not plead either in the plaint or at any 
subsequent stage that he was ready and willing to perform the agree- 
ment pleaded in the writen statement of the defendant. A suit for 
specific performance has to conform to the requirements prescribed in 
Forms 47 and 48 of the First Schedule in the Civil Procedure Code.” 
{See the headnote.) 

It is not possible to hold in view of .Sec. 16 (c) of the Specific Relief 
Act as also by the dictum laid down by the Supreme Court in the above- 
mentioned decision that a pleading in the plaint to the effect that the plain- 
tiff is always ready and willing to perform his part of the contract is an empty 
formality. The Legislature has chosen to make a positive provision in the 
statute to the effect that such an averment is necessary for granting a decree 
for specific performance. 

The Supreme Court’s decision cited above was followed by a Bench of 
the Kerala High Court in A. S. No. 65 of 1967 (Ker.) taking the view that the 
averment with regard to the willingness and readiness of the plaintiff to 
perform his part of the contract is indeed essential to sustain an action for 
specific performance.® 


1. Holmes V. F. G. Ryco, (1875) 33 K. & J. 
657. 

2. Lamare v. Dixon, (1873) L, R. 6 : H.L. 
414. 

3. Ma Sa Bon v. Ma Da Twe, A.T.R. 1924 
R.C. 233 : 20 L.W. 884 : 34 1. C, 561. 

4. Sirish V. Bonomali, I. L. R, 31 Cal. 
584 (P. C.). 

5. Calcutta Improvement Trust o* Suba- 


mabala, 44 C. W. N. 451 (55 1. A. 360, 

explained). 

6. Berners v. Fleming, (1925) I Ch. 264 I 
94 L. J. Gh. 273 ; see also Preston o. 
Luck, 27 Ch, 502. 

7. (1969) 2 S. C. W. R. 347. 

8. Prabhakaran w* Bhavani, A* 

Ker. 158 at pp. 153, 154 ; 1974 Kcr. 

L. T. 115. 
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Where the plaintiff in a suit for specific performance did not make any 
averment in the plaint that he had been and still was ready to perform his 
part of contract as required in para. 3 of Form No. 47 of the First 
Schedule of the Code of Civil Procedure and also Sec. 16 (c) of the Specific 
Relief Act it was held that the plaintiff failed to make out any cause of action 
with regard to relief for specific performance of the contract and that there- 
fore the suit should have been dismissed.^ 

10. Ready and willing to perform his part of contract. — In Prem Raj 
V. /). L, F, Housing and Construction Private Ltd.,^ .the Supreme Court has 
observed as follows : 

“In the present case there is absence of an averment on the part of 
the plaintiff in the plaint that he was ready to perform his part of the 
contract. In the absence of such an averment it must be held that 
the plaintiff has no cause of action so far as the relief for specific 
performance is concerned.’* 

In Otiseph Varghese v, Joseph Aley,^ the Supreme Court has observed as 
follows : 


“A suit for specific performance has to conform to the requirements 
prescribed in Forms 47 and 48 of the First Schedule in the Civil Proce- 
dure Code. In a suit for specific performance it is incumbent on the 
plaintiff not only to set out agreement on the basis of which he sues 
in all its details, he must go further and plead that he has appli3d to 
the defendant specifically to perform the agreement pleaded by him 
but the defendant has not done so. He must further plead that he 
has been and is still ready and willing to specifically perform his 
part of the agreement. Neither in the plaint nor at any subsequent 
stage of the suit the plaintiff has taken those pleas. As observed by 
this Court in Prem Raj v. D, L. F, Housing and Construction Private 
Ltd.,^ that it is well settled that in a suit for specific performance the 
plaintiff should allege that he is ready and willing to perform his 
part of the contract and in the absence of such an allegation the suit 
is not maintainable.’* 

Wliere there is no specific statement made in the plaint or in the deposi- 
tion of the plaintiff that he was ready and willing to perform his part of the 
contract, the plaintiff is not entitled to any decree for specific performance.* 

11. Plaintiff cannot set up a different case other than one stated 
in plaint. — There is, however, ample authority for the proposition that in a 
suit for specific performance a plaintiff cannot be allowed to depart from the 
case as set up in the plaint and therefore if one contract is set up but another 
Is established, it is liable to dismissal.® This principle is equally applicable 
to suits for damages.^ 


1. Ra icndra Prasad Rai *». Rajdeva Rai, 
A. I. R. 1974 All. 294 at p. 296. 

2. A.I.R. 1968 S.G. 1355 at p. 1357. 

3. (1969] 2 S. C. C. 539 at p. 543. 

4. AiLR. 1968 8.0. 1355. „ 

5. Idris Ali* 0* Abdul Samad Barbhuva, 

S.R.A.— 66 


A. I. R. 1973 Gati. 132 at pp. 135, 136. 

6. Hawkins a. Maltby, . (1887) L. R. 3 Ch. 
188; Mundy v. Jolliflee, (1839) 5 My. & 
Or. 167; Ganeah Ram s. Ganpat Rai, 
26 G. W. N. N. G. XXXIX. 

7. Sulkanta d. t^tif, 19 C.W.N, 933. 
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Where a party to a contract has coramitted breach, he is on the one 
hand not entitled to specific performaoce of it, and on the other hand the 
other party would be within his rights in refusing to perform his part of the 
contract i If both the parties to a contract fail to perform their reciprocal 
promises, the one wilfully and the other because he was not bound to fulfil 
his part unless the former had fulfilled his preliminary part, the contract is 
at an end on account of default on the part of both the parties except for the 
purpose of enabling the innocent party to claim compensation from the other. 

In the case of a conditional contract there is no right of specific performance 
in the plaintiff unless he has performed the condition binding on him under 

the contract.^ 

12. Suit for specific performance ; burden of proof in.— A plaintiff in a 
suit for specific performance has to allege, and if the fact has been traversed 
he is required to prove a continuous readiness and willingness from the date 
of the contract to the time of hearing to perform the contract on his part. 
Failure to make good that averment brings with it the inevitable dismissal ot 
his suit. But the application of this principle obviously demands a finding or 
a fact as to whether there was or was not on behalf of the plaintiff a conti- 
nuous readiness and willingness from the date of the contract to the time ot 
hearing to perform his part of the obligation thereunder.'* 

Where, therefore, a party to a contract of sale made a claim for danaages 
on the footing of its breach by the other party it would amount to a definite 
election on his part to treat the contract as at an end, thereafter no suit for 
specific performance could be maintained by him, for by such election, he 
had disabled himself from making the averment that he had always been 
ready and willing to perform his part of the contract.® 

That section refers to a violation by the plaintiff of an essential term 
of the contract, that is a term which is absolutely vital to the bargain, and 
whose violation will alter the mutual relationship of the parties in such a 
material manner that it would be no longer equitable to decree specific 
performance as if their mutual relationship continued to be the same as it 
was at the time when the bargain was entered into. The illustrations given 
in the section made it clear that this will be the meaning of that provision, 
and that it cannot apply to a case like the present where the violation, if any, 
related only to the manner of the payment of the consideration, for an 
agreement to sell immoveable property, and for which liabilities in the nature 
of a penalty by foregoing part of the consideration was provided. 

In a suit for specific performance the plaintiff has to allege and to 
prove a continuous readiness and willingness, from the date of contract 
to the time of the hearing, to perform the contract on his part. Failure to 
make good that averment brought with it the inevitable dismissal of the 


suit 
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Between the date of the contract, being one of which specific perform- 
ance can be decreed, and the conveyance, the legal estate remains in the 
vendor, but the equitable estate passes to the purchaser ; and as it is inequit- 
able that the same person should enjoy both the rents and profits of the 
property and also the interest on the purchase-money up to the time, if any, 
fixed for completion, or if no time is fixed, up to the time at which completion 
ought to take place, that is, as a rule when a good title is shown, the vendor 
is entitled to the rents and profits, but is liable to bear the outgoings.^ 

13, Doty of vendee to pay purchase -money in Court. — ^In a suit for 
specific performance of a contract of sale, the plaintiff is bound, if he has 
not tendered money to the vendor previously, to pay it into Court. ^ But 
where a person agrees to sell an estate not in his possession in consideration 
of advances to enable him to sue for its recovery from a third party, it is not 
competent to the vendee having failed to make advances to claim specific 
performance and delivery of the estate otherwise recovered by the vendor by 
tendering the price. ^ 


14 Time of contract. — It is true that the presumption is that in a 

contract for sale of immoveable property the time is not the essence of the 

contract A mere stipulation of a date before which the sale-deed was to be 

executed and the stipulation that the earnest-money would be forfeited if the 

date was not adhered to also would not necessarily make the time the essence 

of the contract. But the sellers are entitled to make the time the essence of 

the contract by specifically giving a notice to the purchaser if the purchaser 

was found to be delaying the performance of the contract.^ If time is of the 

p«ence in a contract for sale of land, the stipulation as to time be exactly 
essence m a conua perform 

at the exact day cuts off the rights of the defaulting 
party.® Where the purchaser insisting upon an absolute 
warranty of title delays in the naatter of payment for a 
long time his suit is liable to dismissal.^ Where in a 
contract of sale the time was of the essence of the con- 
tract and the defendant had served on the plaintiff a notice giving a 
rLsr^nable extension of time to complete the contract and the plaintiff had 
to take any step to that end, the plaintiff s suit for specific performance 

was dismissed.^ 

A reference to notes as under the heading “Time whether essence of 
contract” {ante) may be made. 

15 Sale of decree. — ^An agreement was effected whereby the plaintiff 

had agreed to assign a decree to the defendant. The 
decree though within limitation at the date of the 
agreement had become time-barred before the date of 
the suit. On decree-holder’s suit for specific performance 
of sale of the decree it was held that the decree which 
was agreed to be assigned was a decree capable of 




Where time is not of 
the essence of the con- 
tract the defaulting 
party can enforce the 
contract. 


Assignor having 

allowed the decree to 
become time-barred 
cannot enforce the 
sale* 
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executioQ and that decree- holders who were the only persons entitled to keep the 
decree alive before the execution of a written assignment, having allowed the 
decree to become dead, could not force on the purchaser a worthless 
bargain.^ 

16. Pleadings and proof. — Under sub-clause (h) of the present Sec. 16 
the plaintiff has to show that he had not become incapable of performing 
essential term of the contract or that he had not violated any of the essential 
terms of the contract or that he had performed his own part of the contract. 
Under sub-clause (c) of the new section the plaintiff must specifically allege 
and prove (1) that he has performed his part of the contract or (2) that he 
had always been ready and willing to perform the essential terms of the 
contract, which were required to be performed by him under the contract. 
The explanation prescribes the procedure as to how in case of payment of 
money the plaintiff is to proceed. It says in the case of the contract, 

payj^ent of money, the legal requirements would be suflSciently met 
if he avers his readiness and willingness to perform the contract according to 
Us true construction and it is not necessary to actually deposit the amount in 
Court or to tender the amount to the defendants unless he has been specifically 
directed by the Court to do so. 


One of the essential conditions for the enforcement of the specific 
performance of the contract is that the plaintiff should not only be ready and 
willing to perform his part of the contract but also allege to prove his 
readiness and willingness to perform his part of the contract; where, therefore, 
the plaintiff has not performed his part of the contract or has not averred in 
his plaint or proved that he was ready and willing to do his duty in respect 
of the contract, it is not open to him to claim specific performance of the 
contract for the general rule of equity is that a person who asks the Court 
to enforce the specific performance of the contract must himself aver and 
prove that he was ready and willing to perform his part of the contract or 
that he has, on his part, performed it. But this rule of equity is liable to be 
relaxed in suitable cases. In Ardeskir //. Manta v. Flora Sassoofty^ Lord 
Blanesburgh, delivering the judgment of the Judicial Committee of the Privy 
Council observed : ‘‘Jn a suit for specific performance on the other hand, he 
Ueated and was required by the Court to treat the contract as still subsisting. 
He had in that suit to allege, and if the fact was traversed, he was required 
lo prove a continuous readiness and willingness, from the date of the contract 
to the time ol hearing, to perform the contract on his part. Failure to make 
good that averment brought with it the inevitable dismissal of his suit. Thus 
it was that the commencement of an action for damages, being on the 
principle of such cases as Clough v. L, & N.W. Law v. imv/ a 

definite election to treat the contract as at an end, no suit for specific 
performance, whatever happened to the action, could therefore be maintained 
by aggrieved plaintiff. He had by this election precluded himself even from 
making the averment just referred to, proof of which was essential to the 
success of his suit.” 


l. Jatindranath v. Peyer Deye Debi, 
I. L. R, 43 Cal. 99U : 43 I. A. 108 : 34 
I.C. 69 : 18 Bom. L.R. 509 : 20 M.L.T. 
25 : 1915 M.W.N. 403 : 14 A.LJ. 527 : 
31 M. L. J. 248 : 20 O. W. N. Oiili ; 24 
C. L. J. 67 (P. G,). 


2. A. I. R, 1928 P.C. 208 at p. 216. 

3. (1872) 7 Ex. 26 : 41 L.J. Ex. 17 : 25 L.J. 
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In order that the plaintiff be held disentitled to claim relief of specific 
performance of the contract, It IS necessary to prove that the defauit on the 
part of the plaintiff went to the very root of the contract or of an essential 
terms of the contract. Where, therefore, the breach or default on the part of 
the omission or terms of the contract on the part of the plaintiff did not bo 
to the r<»t of the contract, and are ■ trivial in nature, they would not, in the 
nature of things, disentitle the plaintiff to a decree for specific performance 

part of the contract he is not in 
law entitled to enforce us specific performance against the other partv The 

^her consequence of such conduct of the party is that the other party would 

at liberty and within his right to refuse to perform his part of the contra^ct 

And when both the parties fail to carry out the contract the contract comes 

to an end and is not liable to he enforced. Such contract remains alive onfy 

for the purpose of enabling the innocent party of the contract to claim 
compensation from the other party. claim 

Where the period fixed under a lease had expired no decree for specific 

‘I’® of ‘he lease could 

be passed. In Jiudra Das Chakravarti v. Kamakhya Narain Singh,^ the Court 

had occasion to consider this aspect of the law. At page 277 of the report it 
was stated : “Darling, J.. referred to the contention of the learned counsel 
for the appellant that it was impossible that specific performance of the 
agreement could be ordered by the Court after the expiration of the agree- 

and observed as follows : ‘Speaking frankly, I have no doubt 
that the Court of Chancery would not have granted specific performance in 
the present case, but I think that the basis upon which the specific perfor- 
mance would be granted has been altered in tater times.’ Then his Lordship 
obsems : At one time it was said In the Couit of Chancery that there 
could not be a decree for specific performance of an agreement from year to 

year upon the ground that it was inconceivable that a case could be^ heard 

within a twelve-month. That idea, however, has now been given up and the 

Court would make such an order before a tenancy of this kind would have 

case before his Lordship this term had expired on the date 
of judgment and therefore he proceeded to consider as to what should be the 
proper form of the decree and the principle upon which that decree should 
be based. His Lordship referred to the doctrine laid down in Walsh v 
Lonsdale,^ where Sir George Jessel, M. R., said : ‘There is only one Court 
and the equity rules prevail in it. The tenant holds under an agreement for 
a lease. He holds, therefore, under the terms of equity, as if a lease bad 
been granted’. Relying on this doctrine his Lordship observed : Tf the land- 
lord is to be regarded here as if the lease had been granted it is perfectly plain 
that he must have the same rights as if it had been, and we must look at this 
case as if a lease had been actually granted.’ And then the learned Judge 
concluded : ‘Had the action been one for specific performance and not one 
for recovery of rent of the land of which the defendant had already been in 
occupation, J am not sure that the Court would have decreed specific per- 
formance of the agreement. I agree with the learned Subordinate Judge that 
no specific performance of the contract of the prospecting licence could be 


L Ma Sa Bon a, Ma Da Twc. A.I.R, 1924 
P* G, 233 at p. 2.^7. 

• 2. A. I. R. 1925 Pat. 259 at pp. 277-78. 


^ ^2 L. J. Ch. 2 : 46 
L. T. 838 : 31 W. R. jOu. 
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decreed in the present case as the two years’ period fixed thereby had already 
expired’.*** 

17. Clause (c) — Scope and* application. — -The perusal Sec, 16 (c) 
leaves no room for doubt that a suit for specific performance has to fail it 
the plaintiff fails to plead and prove his readiness and willingness to perform 

his part of the contract,^ 


In the above cases it has been held that the want of averment in the 
plaint to this effect is fatal to suit for specific performance. 

Where an averment that the plaintiff has all along been ready 
willing to perform his part of the contract is lacking in the plaint the plaintitt 
is not entitled to any decree for the specific performance. 


The plaintiff therefore cannot get a decree of specific performance not- 
withstanding the fact that no breach of contract was committed by the 
plaintiff and that it was the defendant who tried to evade execution ot tne 

sale-deed by hook or by crook.^ 


Under the clause mere choice of remedy is .no bar to an action 
for specific performance if satisfaction has not been obtained. A 
decree for damages even if unexecuted has been held to be a bar to a 
subsequent suit for specific performance, the decree-holder s proper remedy 
being to execute the decree.® In a suit 

of a contract for sale of a shop the facts were as follows : The defendant 
who was indebted to the plaintiff on the basis of three promissop 
notes agreed to sell his shop to him. The plaintiff instituted a suit on Jhe 
basis of promissory notes and coming to know that the defendant was 
from his agreement, filed an application in the suit for attachment ben^e 
judgment of the shop in question. Subsequently the defendant sold the sh(^ 
to another person who had notice of the contract for sale with the plaintifl. 
In the suit by the plaintiff for specific performance It was contended that me 
plaintiff had disentitled himself from the relief claimed by 
conduct in electing to attach the property, as the property of the 
debtor was capable of being sold in execution of such decree ^ 

passed in the suit. It was held, overruling this contention, that ^ was 
impossible to give effect to the doctrine of election on the basis of such a 
slender foundation, and that the plaintiff might very well have thought that 
the best way by which the defendant could be Prevented from selling the 
property to another was by attaching the property before judgment and tha 
also might be a sort of lever to induce the defendant to sell the property to 

the plaintiff according to the contract.® 
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In Mst. Asa Deyi v. Mst. Champa Devi,^ it was held that the mere 
receiving of overdue instalments after seeking relief for that was not an alter- 
native remedy to getting back the property.on the failure of three consecutive 

Instalments and that the remedy of getting back the property is not barred bv 
reason of such receipt. ^ 


18. Parch aser mast aver and prove that he was ready and willing to 

purchase the property.— The Specific Relief Act of 1877 did not specifically 
require that the purchaser must aver and prove that he was ready and willing 
to purchase the property from the date of the agreement till the date of the 
suit. Nevertheless it was held by the Privy Council in Ardeshir H. Mama 
V. Flora Sassoon,^ that this was the law in England and that the requirements 
of the Indian and English law in this matter were the same. The Law 
Commission, therefore, recommended that the new Specific Relief Act should 
specifically include this requirement to be fulfilled by the plaintiflF suing for 
specific performance. Section 16 {c) of the Specific Relief AcL 1963, therefore, 
enacts that it would be a personal bar to the relief of specific performance in 
favour of a plaintiff who fails to aver and prove that he has performed or 
has always been ready and willing to perform the essential terms of the 
contract which are to be performed by him other than terms t;he performance 
of which has been prevented or waived by the defendant.^ 


19. Contract open to more than one construction.— This section takes 
the place of Sec. 24 of the old Act. But there was no corresponding provision 
in Sec. 24 of the old Act like Cl. (c) of Sec. 16 of the new Act. This clause 
has been added on the basis of principles enunciated by case-law. By reason 
of CL (c) it is now expressly provided that in a suit for specific performance 
the plaintiff must aver and prove that he has performed or has always been 
ready and willing to perform the essential terms of the contract which are to 
be performed by him. Explanation (ii) is also material. It provides that the 
plaintiff must aver performance of, or readiness and willingness to perform 
the contract “according to its true construction"’, " 


... . 2 “ explanation, this argument 

tii&t the piH.iDti£t 111 01 suit for specific pcrformsDcc must 0dopt only one 

construction of the contract and must allege his readiness and willingness to 

perform the contract in accordance with that construction cannot be accepted 

A contract may be open to more than one construction and a plaintiff mav 

allege the alternative constructions to which the contract may be open and 

claim relief on that basis. The true construction of the contract would be 

that construction which is finally accepted by the Court. The plaintiff for 

entitling him to the relief of specific performance, will have to satisfy that he 

alleged and proved his readiness and willingness to perform the contract in 

- accordance with that constrwtion which is uitimately accepted by the Court 

and, if he succeeds m establishing that he would not fail merely because 

other alterMtive instructions which are not accepted by the Court were also 

alle^ and relief was claimed on that basis. Alternative constructions, if 

persisted throughout the trial, m^, m some cases, create difficulty in provins 
readiness and willingness from the date of contract according to the true 


1. A. I. R. 1953 All. 559 at p. 563 : 1953 
A. L. J. 295. 

2. 1. L. R. 52 Bom. 597 at pp. 622*23 ; 
A. I. R. 1928 P. G. 208. 


3. Raj Rani Bhasjn ». S. Kartar 

Singh Mehta, A.I.R. 1975 Delhi 137 at 
p. H J : 1975 Raj'dhani L. R. 264. 
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construction* for ff the alternative constructions are inconsistent, proof of 
readiness and willingness according to one construction may be destructive of 
readiness and willingness according to other construction. That difficulty, 
however, does not arise In the present case as the case of mortgage was given 
up by the plaintiff at the trial.^ 


20. Distinction between readiness to perform the contract and willingness 
to perform the contract. — distinction may be drawn between readiness to 
perform the contract and willingness to perform the contract. By readiness 
may be meant the capacity of the plaintiff to perform the contract. This Inclu- 
des his financial ability to pay the purchase price. But the more important 
question is whether he is willing to perform his part of the contract even If 
he had the financial capacity to do so. It is here that the plaintiff’s conduct 
has to be properly scrutinised,^ 


21. Conduct which would disentitle plaintiff from specific performance 
and conduct which would not so disentitle him — Distinction between. — ^The 
distinction between conduct which would disentitle the plaintiff from specific 
performance and conduct which would not so disentitle him is as follows ; If 
the conduct of the plaintiff shows that he was really unwilling to buy the 
property then the plaintiff is disqualified from specific performance. If, on 
the other hand, the plaintiff was always willing to buy the property 
doing so made a mistake in insisting on some thing which he was not entitled 
to get from the defendants then such a mistake would not disqualify him from 
specific performance if the mistake was corrected in time and the plaintiff had 
made it clear that he had withdrawn the mistaken demand and the mistake 
did not detract his essential willingness to purchase the property. 


22. Time, when essence of contract.' — In Smt, RoJ RciJ^i Bhasin v. 
Kartar Singh Mehta^^ the ground portion of the building in 
by the defendants-appellants to the plaintiff-respondent in 1958. On 2 1st 
September, 1961, the defendants-appellants agreed to sell the building in 
to the plaintiff-respondent. The conveyance of the prop^ty, htwever, oio 
not take place and a fresh agreement to sell was executed by the dwenaants- 
appellants in favour of the plaintiff-respondent on 20th March, 1962. ih 
material clauses of the agreement to sell were as follows ; 


**(2) The sellers were to pay off the mortjgage on the 
in fayour of one Kaushalaya Rani and deliver to the purchas ^ 
mortgage-deed duly discharged at the time of the registration 

deed. 


(3) The sellers were to get the permission from 
Rehabilitation for the transfer of the »ea«-deed of ‘he land owr 
which the said property was constructed before the executio 

registration of the sale-deed. 

(4) The sellers were to produce satisfactory evidence as to the 

majority of Chandra Prakash and in case he was . from the 

Smt. Raj Rani Bhasin was to obtain the requisite permission fr 


1 . 



Bajranglal 0 , Purushottamdaai 

lal Narelc, A. I* R. 1972 M. P* 137 at 


p. 140. 

Smt* Raj Rani Bhasin a. 


S. Kartar 


3. 

4. 


Singh Mehta, A.I.R. >9” “ 

p. 141 : 1975 Rajdhani L, R. 264, 
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Court of the District Judge, Delhi, for the transfer of the share of the 
said Chandra Prakash in the suit property. 

(5) Subject to Cl. 9 the execution and registration of the sale-deed 
was to be completed by the 8th of August, 1962. 

(9) In case the sellers failed to get the sanction from the Ministry 
of Rehabilitation or to get the permission from the District Judge or to 
obtain the wealth-tax certificate within the period stipulated for the 
transfer of the property, the sale-deed was to be executed and regis- 
tered within one month from the grant of the sanction from the 
Ministry of Rehabilitaion or from the grant of the permission by the 
District Judge or. from the grant of the wealth-tax certificate which- 
ever would be the latest. The intimation regarding the receipt of 
sanctions and the certificate was to be given by the sellers to the pur- 
chaser by a registered acknowledgment due letter and the aforesaid 
period of one month was to be computed from the delivery of such 
letter to the purchaser or refusal by him to receive the said letter. 

(16) The purchaser was to pay for the stamp duty, corporation tax, 
registration charges, etc., necessary for the execution and registration 
of the sale-deed.” 

A literal compliance with Cl. 9 of the agreement was fully made by the 
defendants on 13th August, 1962. By the registered notice dated 13th August, 
1962, which was received by the plaintiff on 14th August, 1962, the defendants 
gave the plaintlfiT a little over 30 days’ time to perform his part of the contract 
and thereby complied with the contract which required that the^ plaintiff 
should have 30 days* time to perform his part of the contract. During these 
30 days the plaintiff kept on insisting on the additional terms contrary to the 
contract. It was held that the defendants were justified in concluding that 
the plaintiff was not interested in performing his part of the contract which 
thereby fell through by 16th September, 1962. No question of performance 
of the contract thereafter could arise. 

The period of 30 days had to be counted from 14th August, 1962, when 
the said notice was received by the plaintiff. 

i 

As the time for performing the contract had expired the failure of the 
plaintiff to show willingness to perform his part of contract up to 16th July, 
1962, disqualified him to ’specific performance and the defendants were not 
required to treat the contract as alive. 

As observed by the Supreme Court in Gomathi Navagam Pillai v. 
PaUanisweani Nadar approving the observation of the Trial Court : 

''Mere assertion in the plaint that he was ready and wilting to 
perform the contract was not sufficient and his readiness and willing- 
ness had to be judged from what he had done or from his conduct 
subsequent to the agreement. The reasons set up by the respondent 

' for the delay in taking steps in the matter were obviously untrue and 
that the respondent was trying to put the blame on the appellants 
and inventing excuses to explain the omission in taking the sale- 
deed.” 


' ll (1967) 1 S. O. R. 227 at pp* 235-36 : A. I. R- 1967 S, C, 868 
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The finding of the Trial Court that the plaintiff-respondent was unwilling to 
purchase the property was upheld by the Supreme Court and the appeal of 
the defendant-appellant was allowed.^ 

New Old 


17. Contract to sell or let 
property by one who has no 
title> not specifical ly enforce** 
able* — (i) A contract to sell or 
let any immoveable property 
“c^not be specifically enforced 
in favour of a vendor or lessor— 


25. Contract to sell pro- 
perty by one who has no title, 
or who is a voluntary settler.-- 

A contract for the sale or letting 
of property, whether moveable 
or immoveable, cannot be 
specifically enforced in favour 
of a vendor oi* lessor— 


(a) who, knowing himself 
not ' to have any title to the 
property, has contracted to sell 
or let the property; 

(b) who, though he entered 
into the contract believing that 
he had a good title to the pro- 
perty, cannot at the time fixed 
by the parties or by the Court 
for the completion of the sale 
or letting, give the purchaser 
or lessee a title free from reason- 
able doubt. 

(2) The provisions of sub- 
section (1) shall also apply, as far 
as may b e, to contra ct s for the 
sal e or hire of moveable pro- 
perty. 



Smt. Raj Rani Bhasin u. S. Kartar 
Singh Mehta, A. 1. R, 1975 Delhi 137 


(a) who, knowing himself 
not to have any title to the 
property, has contracted to sell 
or let the same ; 

(b) who, though he entered 
into the contract believing that 
he had a good title to the pro- 
perty, cannot at the time fixed 
by the parties or by the Court 
for the completion of the sale 
or letting, give the purchaser or 
lessee a title free from reason- 
able doubt . 


Iliustrations 

(a) A, without C’s authority^ contracts 
to sell to B an estate which A knows W 

belong to C, K cannot enforce specific 

performance of this contract even 
though C is willing to confirm it. 


at pp. 143, 144 : 1975 Rajdhani L. R. 
264. 
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Old 

(b) A bequeaths his land to trustees, 
declaring that they may sell it with the 
consent in writing ofB. B gives a gene- 
ral prospective assent in writing to any 
sale which the trustees may make. The 
trustees then enter into a contract 
with C to sell him the land. C refuses 
to carry out the contract. The trustees 
cannot specifically enforce this contract 
as in the absence of B’j consent to the 
particular sale to C, the title which 
they can give C is, as the law stands, 
not free from reasonable doubt. 
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I. Legislative chaages. — This section corresponds to old Sec. 25. The 
marginal note which ran ‘‘Contract to sell property by one who has no title 
or who is a voluntary settler”, have been substituted by a fresh marginal 
note in these words, “Contract to sell or let property by one who has no titl^ 
not specifically enforcable”. In the body of the section the first paragraph 
has been numbered as sub-section (1) in t e new section. The words a 
contract for the sale or letting of property whether moveable or immoveable 
have been substituted by the words “a contract to sell or let any immoveaWe 
property”. Clauses {a) and (b) of the old section have been reproduced in the 
new CIs. (a) and (b) of the new sec icui verbatim. Clause (c) of the old 
section has been omitted. The illustrations have been also omitted. A new 
Sub-sectiOii has been added as sub-section (2) of the new section. 


2. Reasons for the change. — The Law Commission of India, in their 
K^eport on the Specific Relief Act, 1877, says : “Old Sec. 18 speaks of property 
generally and old Sec. ^5 refers to moveable and immoveable property. It is, 
however, not clear how far the provisions of these two sections apply to 
cojj^tracts for the letting of moveable property. Nor do the reported decisions 
titrow any light on this point. It may not be strictly accurate to describe 
cputracts for the letting and hiring moveable property as contracts of lease. 
Letting and hiring of moveables is really a contract of bailment which is 
^^erned by Chapter IX (l^cs. 148 to 170) of the Indian Contract Act, 1872. 
If^ilenbailor doe^ hot deliver the moveable property which is the subject- 

the poiitract, the bailee have his remedy against the bailpr for 
possession of the property. There is no provision in the Indian 


4- -it ' . . . : - ... 
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Contract Act for the enforcement of such a contract. The matter must, there- 
fore, be governed by Secs. 10 and 11 (now Secs. 7 and 8) of the Specific Relief 
Act. After the termination of the period of letting or hiring the bailor would 
be entitled to a return of the property and a corresponding duty is imposed 
on the bailee by Secs. 160 and 161 of the Indian Contract Act. Even in the 
case of contracts for the sale of moveables the scope for the application of old 
Secs 18 and 25 (now Secs. 13 and 17) is rather narrow inasmuch as it is only 
in the case of articles of special value that contracts for the sale of moveables 
are specifically enforced. Therefore for the sake of clarity, old Secs. 18 and 
25 (now Secs. 13 and 17) deal only with immoveable property. 

^‘Clause (c) of old Sec. 25 has been omitted as it was founded on 
the English law as it stood under a statute of the 16th century, which has 
since been altered by legislation. A conveyance without valuable consi- 
deration was voidable at the suit of a supervening purchaser for value with 
notice. This has ceased to be the law in England since the Voluntary 
Conveyance Act, 1873 (56 & 57 Vic.) now placed by the Law of Property 
Act, 1925 (Sec. 173).”^ 

3, Scope. — This section deals with cases in which the seller or lessor 
has either (1) no title to the property sold, let out or (2) cannot give the 
purchaser or lessee a title free from reasonable doubt, and (3) where previous 
to such sale or letting he has made a settlement of the subject-matter pf the 
contract. 


4. Contract without title . — Clause (a). — Under this clause specific 
performance cannot be decreed at the vendor’s instance if he knew at the 
date of the agreement for sale of land that he had no title, although he is 
able to show a good title at the date of suit and the other party has dot 
repudiated the contract in the meanwhile. The section does not, however, 
invalidate the contract. The contract is a perfectly good one and if one side 
thereafter chooses to repudiate it he is liable for damages for its breach. The 
measure of damages in the case like this is the difference between the market 
value of the land at the date of the breach and the price fixed in the 
agreement.^ 

When a person sells property which he is neither able to convey himself 
nor has the power to compel any other person, the purchaser as soon as he 
finds out that to be the case, can repudiate the contract and is not bound to 
wait to see whether the vendor can induce some third person (who has the 
power) to join in making a good title to the property sold.^ There is a 
difference of opinion whether subsequent acquisition of title by the vendor 
or lessor before the time for completion of oodtract has passed, will^ or will 
not entitle him to enforce specific performance. Collett is of the view that 
if a man sells an estate to which he has no title and afterwards acquires a 
title he may enforce specific performance provided the time fixed for perfor- 
mance has not passed. This view though equitable is not borne out by the 
language of the clause. This view is not shared by Dr. Stokes who thinks 
that this is contrary to the intention of the Legislature which meant to lay 


1. Law Commission of India, Ninth 
Report, Specific Relief Act, (1877), 
pp. 30, 32 and 33. 

2. Kishanlal Rudmal Agarwal tr. Namdeo 


Krushnaji Dhangar, A.I.R. 1943 Nag. 
299 at p. 302: 1943 N.L.J, 433 : 1.L.R. 
(1944) Nag. 90 ; 211 I. C. 525. 

3. Forrer v. Nash, 35 Beav. 167. 
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down a rule in accordance with the view apparently held in Adam v. Broke 
The vendor’s obligation to make good a title is not removed by the pur- 
chaser’s knowledge on the dale of the contract that the title was bad by 
reason, e. g. of a breach of covenant^ though that may sometimes be a 
reason for refusing specific performance to the purchaser.^ 

Even where the purchaser has no title at the time of sale, so that the 
purchaser may, if he choose, before a decree for specific performance is made, 
repudiate the contract, yet, if he acquiesce in the steps taken by the vendor 
to get in the estate, he will thereby have waived the want of mutuality and 
be found to accept the title, if made out at the trial or other necessary 
time ^ 

5. Specific performance of agreement. — In M ,Veera Raghaviahv, M. 
China Veeriah,^ the vendor-father and bis son constituted a joint family. The 
father entered into an agreement to sell the land to the plaintiff. The land 
was not the exclusive property of the vendor-father. It was the joint property 
of the vendor-father and the son. The agreement of sale was a collusive 
document brought into existence by the vendor-father and the plaintiff. The 
question was whether the plaintiff was entitled to specific performance. It 
was held that the specific performance of the agreement could not be deemed 
even in regard to the share which the father may get in the land if partition 
takes place. 

6. Time for repudiation of title. — The same principle is also stated in 
P, D. DeSouza v. K* R. Daphtary^ in India, “The right of repudiation must 
be distinguished from the common law right of rescission and arises out of 
that want of mutuality, which, unless waived, is generally fatal to relief by 
way of specific performance. But the right must be exercised, if it is to be 
exercised at all, as soon as the defect is ascertained. If, after ascertain- 
ing the defect, the purchaser still treats the contract as subsisting, he does 
not retain the right to repudiate at any subsequent moment he may choose.** 
Again in Halsbury’s Laws of England it is put thus : “A vendor of property 
in or over which he had no estate or power at the time of the sale may be 
met by this fact as a defence to a suit by him for specific performance.’*^ A 
seller may and often does complete his title by procuring the concurrence of 
necessary parties ; but it is another matter to offer the buyer a conveyance 
wholly proceeding from a party he did not agree to buy from. The Court 
will not compel a buyer to accept such a conveyance, for it would be forcing 
a new contract on him, it is one thing to join a mortgagee or the like in 
the vendor’s conveyance and another thing to substitute a new vendor.® 

7. Any title. — The section requires that the vendor is bound to show a 
good title to property and to comply with all necessary and reasonable requisi- 
tions to ensure such a title.® The title which the vendor must show, must be 
a title in himself or in those whom he has a legal or equitable right to require 
to join in the convey nee, he has no right to say that some other person is 


1. I Y. & C. C. G. 627 : 27 R. R. 480. 

2. Righet and Bird's Contract, (1903j 
1 Ch. 287. 

3. Sellerst 0 . Green, 40 L, R. A. 589. 

4. Fry, Sec, 1371, p. 929, citing Hoggart 
0 .' Scott, 1 R. My. 293. In this connex- 
ion, see A. I. R. 1950 All. 692 at p. 
693 , A, I. R. 1933 All. 432 at p. 434 
and A.I.R. 1947 All. 431 at p. 433. 


5. A. I. R. 1975 A. P. 350. 

6. A.I.R, 1924 Bom. 252 at p. 257, ter 
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7. Hals bury. Sec. 397, p. 336. 

8. Bryant and Barningham's Contract, 
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9. Sham Das 0 . Kishan Ghand, A. 1. R, 
1928 Lah. 154 at p. 156: I. L, R. 9 
Lab. 67 : 110 I. C. 850. 
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willing to come into a contract and to force the title of that other person on 
the purchaser.^ 

8. Vendor’s remedy, — 'Where a person sells property to which he has 
no title and in consequence of it the vendee is dispossessed the latter is 
entitled to damage. 

9. Distinction between Cls. (a) and (b). — Clauses (a) and {b) of Sec. 17 

(new) of the Specific Relief ’Act draw a distinction between a person who 
knows that he has no title at the time of the agreement and one who though 
he has no good title believes that he has. This section quite clearly states 
that in the first case specific performance cannot be decreed at all at the 
vendor’s instance but, in the second case it can be, if, by agreement of the 
parties or by order of the Court, a time is fixed allowing the vendor to 
perfect his title. There is, however, some difference of opinion in England 
on this point. It is not quite settled there whether a person, who has an 
imperfect title or no title at all, the date of the agreement can claim specific 
performance if he is able to show a good title at the date of suit, if the other 
side has not repudiated the contract in the meanwhile. There appears to be 
two views on the matter,^ but so far as India is concerned Sec. 17 (new) of 
the Specific Relief Act resolves the doubt against the purchaser without title. 
The courts are bound to give effect to the Indian statute and the language of 
new Sec, 17 is plain and unambiguous on this point. t 

10. Title free from reasonable doubt. — ^The clause expressly lays 

_ , 1 . , down the test to be applied in determining whether the 

dfterm1?Jd *^ith vendor is able to convey a title free from doubt and it is 
fercnce to the facta attempt to paraphrase it. When a vendor’s 

at the time the suit is title depends not upon a question of law but upon proof 
brought. of disputed fact, that fact must be proved and if the 

vendor does not prove it he cannot be held to have made 
out a good title, ^ A vendor must in the absence of a contract to the contrary 
be able to give a title free from reasonable doubt if he wants a court of 
equity to enforce the purchase.'* The question .whether there is a room for 
reasonable doubt must be determined with reference to the facts of each 
individual case as they exist at the time the suit is brought.® The common 
way of expressing the rule under the clause is that the Court will not force 
a doubtful title on the purchaser. The vendor must make a good title, i.e. 
a reasonable, clear, marketable title about which there is not a considerable, 
a rational doubt.® The Court will not compel a purchaser to buy litigation.'^ 
Every purchaser o^ land has a right to demand a title which shall put him in 
all reasonable security and which shall protect him from anxiety, least 
annoying if not successful, suits be brought against him and probably take 


1. Sham Das v, Kishan Chand, A. I. R. 
1928 Lah. 154 at p. 156 : I. L. R. 9 
Lah. 67 : 110 1. G. 850 ; Fry, Sec. 878. 

2. Lahiri’s SpeciSc Relief Act , 4th Ed., pp. 
325-26. 

3. B. Seetharamamma d. R. Patta Reddi, 
A. I. R. 1940 Mad. 739 at pp. 742-43 : 
19^ M. W, N. 14. 

4. Haji Mohamad i». Musaji, I. L. R. 15 
Bom. 657 ; see Banerj, App. G, p. 82 , 
Mannu Singh w. Deputy Commissioner, 
Sitapur, A. I, R. 1928 Oudh 475 at p. 
477 : 110 1. G. 564, 
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Shrinivas .. Mehrbai. I.L,R. 41 Bom. 
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from him the iBnd upon which the money was invested. He should 
title which should enable him, not only to hold the land, but to hold *1 
peace, and if he wishes to sell it to be reasonably sure that no flaw or doubt 
will come up to disturb its marketable value. ^ This principle is not varied 
whether the purchaser figures as a plaintiif or as a defendant m an action. 
He may claim to be satisfied regarding the title of the vendor even before the 
stage of his acceptance of the title.^ It cannot be said that there is a defect 
either in the property or in the title of the vendor because the subject-matter 
(alongwith other land) has been notified for compulsory acquisition in 
furtherance of a development scheme,^ But a tiile is doubtful if there is a 
strong probability of litigation about it. No title offered by the head of 
joint Hindu family can be good enough to be forced on an unwilling 
purchaser, unless all the coparceners concur.^ What then is a title free from 
reasonable doubt? The meaning of a title free from reasonable doubt was 

explained in v. IT oddifighoitif as a remarkable 

Meaning of title free title which can at all times be forced upon an unwill- 
from reasonable doubt, purchaser, and it was held in that case th it specific 

performance should not be allowed enen though the Court takes a favourable 
view of the title if it appears that its opinion may fairly and reasonably be 
questioned by other competent persons. ^ 

11. Marketable title.— A marketable title is one which so far 
antecedents are concerned, may, at all times .and under all ciicumstant^^ 
be forced upon an unwilling purchaser.® A marketable title is one ^ ^ 
reasonable doubt.® The term ‘‘not free from reasonable doubt may fairly be 
described as imperfect. It Is obvious the question 

doubt suggested must be a reasonable doubt -and the imperfection must b 
material.^® 

In the absence of a contract to the contrary, the seller shall be 

deemed to contract to the buyer that the interes^ 
Concept of marketable vvhich the seller professes to the buyer j subsists^ and 
title. that he has power to transfer the same. The seller is 

to guarantee and convey marketable title to the buyer which, in the language 
of Sec. 17 (b) (new) of the Specific Relief Act, is a title free from reasonable 

doubt. 

It is only necessary to give a clear analysis of the concept of “m^ketable 
title*’ or “a title free from reasonable doubt . It is indeed very 
lay down any hard and fast rule with regard to the requirement of such a 
title. Each case must be decided on its own facts and circumstances. In 
J. N. Duggan v. AT. Af. Talyarkhan,^^ Kania, J., defined marketable title as 
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59 Bom. 83 ; sis Sec. 56, Transfer of 
Property Act. 

8. Pyrke v, Waddingham, supra. 

9. Ramsing v. Ram Ghand, 85 I, C. 995 i 
A. I. R, 1925 Sind 342 i Khan Chand 
V. l^holomal, A. I. R. 1922 Sind 33 I 15 
S. L. R, 180 ; Haji Oosman ». Haroon 
Saleh Mohammed, I. L. R. 47 Bom. 
369 : 68 I. G. 862 ; A. I. R. 1923 Bom. 
148 : 24 Bom. L, R* 978. 

10. Low & Co. ». Jyotiprosad, A.l.R. 1931 
P. C. 299 at p. 301. 

11. A.I.R. 1938 Bom. 77 at p. 78 : 39 Bom. 
L. R. 1166 1 1731. C. 714. 
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one which could be forced on an unwilling purchaser under a contract for 
sale made without special conditions, at all times and under all circumstances. 
Unless the marketable title is proved, or where the rectitude of the title 
depends upon facts, capable of being disputed, specific performance of 
contract for sale cannot be granted,^ 

12. Distinction between “making’’ and “showing”,— Distinction 
between “making” and “showing” a good title should not be lost sight of. A 
good title is shown when all matters essential to the title are stated in the 
abstract. It is made when these matters are proved.^ When a vendor of im- 
rnoveable property desires to enforce a contract of sale with a condition that 
the title adduced should be to the satisfaction of the solicitors of the pur- 
chaser, he must prove either that the solicitors did approve of the title or that 
there was such a title tendered as made it unreasonable not to approve of it.® 
A last male owner died leaving a will which had the eifect of placing his 
widow in possession of his properties, but the term did not clearly show that 
absolute estate was conferred on her and the Court of Wards who managed 
the properties on behalf of the widow entered into an agreement with a 
stranger to sell his properties believing that she had full proprietary title to 
the properties. Held that the purchaser was justified in refusing to take the 
property as the vendor was incapable of giving a title free from reasonable 
doubt and that the vendor was not entitled to any damages.^ 

13. Lessor subsequently obtaining renewal of lease. — Where at a time 
when a contract to sub-lease for five years was entered into, the lessor had 
only two years to run under his own lease, but under the terms of his unex- 
piied lease he had a right to renew the lease, and subsequent to the contract 
to sub-T^se, he got a renewed lease in accordance with those terms for another 
period, his claim for specific performance of the contract to sub-lease cannot 
be refused on the ground that he is not in a position to give the lessee a title 
free from reasonable doubt. ^ The mere fact of knowledge on the purchaser's 
part of^earlier transactions relating to the source and the nature of the 
vendor^s title would not disentitle the purchaser to insist upon proof of 
vendor s title unless he had agreed to limit the nature of the enquiry into 
title or had agreed to accept whatever title the vendor had.® As a rule of 
practice a doubtful title is one, on which the Court or other competent person 
niay entertain a reasonable doubt. ^ In common practice judicial approval 

accepted as sufficient even when the question is of admitted 
£ Court must feel such confidence in its opinion as to be satis- 

fied that another court would not adopt another conclusion,® The existence 
of apparently conflicting decisions is a sufficient ground of doubt.^® 

Illustrations of “reasonable doubt” from English jadicial decisions 
followed by Indian High Courts. — ^The following illustrations of reasonable 


1. Sachidananda Patna ik p, Messrs. G. B. 
& Co., A. I. R. 1964 Orissa 269 at pp. 
273-74. 

2. Hari Shankcr u. Sardaprosad^ A. I, R. 
1932 Rom. 516, 

3. Teacher & Co. Ltd. v, Mohamadally 
Adamji Peerbhoy, I. L. R. 35 Bom. 
110: J2 Bom. L. R. 597 i Krishna ji 
GopinathRele 9 . Ramchandra Kashi- 
nath Mastakor, A.l.R. 1932 Bom. 51 ; 
Clock V. Wood, (1882) 9 Q, B. D, 276. 

4. Mannu Singhs. Deputy Commissioner, 
Sitapur, 1 10 I. C. 564 : A, I. R. 1928 


Oudh 475. 

5. Kumar Gokul Chandra Daw v. Haji 
Mohammad Din, I.L.R. (1938) 1 Cal. 
5 3 : 176 I. G. 332 : 11 R, C, 173 : 42 
G. W. N. 97 : A, I. R, 1938 GaL 136. 

6. B. Seetharamamma v. R. Patta Reddi, 
A.l.R. 1940 Mad. 739 at p. 740 : 1940 
M. W. N, 14. 

7. Fry, Sec. 790, 

8. Pollock and Mulla. 

9. Thackray and Young’s Contract, 

(1888) 40 Ch, D. 34. 

10. Palmer v. Locke, (1881) 18 Ch. D. 281. 
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doubt culled from judicial precedents have been mentioned by Fry (Secs. 889- 
890) : (1) Where the probability of litigation ensuing against the purchaser 
in respect of the matter in doubt is considerable or where there is “reasonable 
decent probability of litigation’’.^ ' 

The Court will not compel the purchaser to buy a litigation.^ Thus the 
Court declined to force the title upon the purchaser where it appeared that 
some infants, who had by customary feoffments conveyed their shares of 
gavel-kind land to the vendor, might possibly, on attaining twenty-one assert 
some claim against the land;^ also where a person claiming to be entitled to 
the benefit of a condition for reverter had given a notice amounting to a 
threat of litigation, although Court considered the conditions to be obnoxious 
to the rule against perpetuities and therefore void;'* and again where a lease 
contained the usual qualified covenant against assigning without the lessor’s 
consent, and the lessor had declined to consent to an assignment to the 
purchaser.^ The unwillingness of the Court is increased where the title 
depends on a question of a fact to be proved by oral testimony of witnesses 
whom, at the time when the controversy is raised, it may be diflScult to find 
or who may be dead, or out of the jurisdiction. 

(2) Where there has been a decision of co-ordinate jurisdiction adverse 
to the title or to the principle on which the title rests, though the Court 
thinks that decision is wrong.^ 

(3) Where there has been a decision in favour of the title which the 
Court thinks wrong.’ 

(4) Where the title depends on the construction and legal operation of 
some ill-expressed and artificial instrument and the Court holds the conclu- 
sion it arrives at to he open to reasonable doubt in some other court.® 

IS, Modern view. — “The defence that a title is too doubtful to be 
forced on a purchaser has in modern times found tittle favour with the Court, 
and the general rule now is that it is the duty of the Court, unless in excep- 
tional circumstances, to decide the rights between the vendor and purchaser, 
even though its decision will not bind a third party to the action and to 
ascertain and determine as best it may what the law is.® When and in what 
circumstances will a court find the title doubtful and when not ? It is difficult 
to precisely state the same,^® but the following rules given by Fry in his valu- 
able book will be of use. 


1. Cattell IF. Conol!, 4 Y. & G. Ex. 23 ; 
Price 0. Stranger, I.L.R, 6 Mad. 159. 

2. Mannu Singh o. Deputy CommiMioner, 
Sitapur, 1 10 I. ‘G, 564 i A. I. R* 1928 
OueUx 473 i Hcaeltine o. Sim Simons, 
6 W. R. 26® , Price c. Stranger, I.L.R. 
6 Mad. 159 at p. 165; Sharpe* Adcock, 
4 Russ. 374 i Pegicr o. White. 33 Beav. 
403 , Potter s. Parry, 7 W. R* 182 ; 
Burnell ». Firth, 15 W. R. 546 , 
also Williams a. Scott, (1920} A. C, 
499: In r* New Land Development 
Attociation and Gray, (1892) 2 Oh. 

, and In r« Galcott and Blvin’s 
Contract, 46 W. R. 457 at p. 459 : 67 
li«T»Gh.a27. 

i <il.iw ^MadBeU and Goldfiinch, (1895) 2 


Ch. 525 ; e/. In re Douglas and Powell, 
(1902) 2 Ch. 296 at p. 314 : 71 L.J. 850. 

4. Jars Hollis, Hospital and Hague, (1899) 
2 Ch. 540 at p 555. 

5. /n ra Marshall and Salt’s, (1900) 2 Ch. 
202; also In re Verrell, (1903) 1 Ch. 
65 : 72 L. J. Ch. 44 : 51 W, R. 73, 

6. Mullings V. Trinder, L. R. 10 Eq. 454. 

7. Ibid, 

8. Alexander e. Mills, L. R. 6 Ch. 124 at 
p. 139> per Tames, L* J. 

9. Halsbury, p. 386 (Hailsham Ed.) ; 
Alexander o. Mills, st^a ; JoheSon e. 
Clarke, (1928) Gh. 847. 

10. Halsbury, st^a, 

11. Fry, Sec, 890, pp. 416 to 422. 
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As a rule of practice a doubtful title is one, on which the Court or 
other competent person may entertain a reasonable doubt.^ In common 
practice judicial approval of a title is accepted as sufficient even when the, 
question is of admitted difficulty.^ The Court must feel such confidence in 
its opinion as to be satisfied that another court would not adopt another 
conclusion.^ The existence of apparently conflicting decision is a sufficient 
ground of doubt."^ 

‘*.Th© Court would, it is conceived, consider title doubtful in the follow- 
ing cases : 

(i) ‘Where the probability of litigation ensuing against the pur- 
chaser in respect of the matter in doubt is considerable. 

(if) ‘Where there has been a decision by a court of co-ordinate 
jurisdiction adverse to the title or to the principle on which the title 
rests, though the Court thinks that decision wrong. 

(Hi) ‘Where there has been a decision in favour of the title which 
the Court thinks wrong. 

(/v) ‘Where the title depends on the construction and legal opera- 
tion of some ill-expressed and inartistically drawn instrument, and 
the Court holds the conclusion it arrives at to be open to reasonable 
doubt in some other court. 

(v) ‘Where the title rests on a presumption of fact which he regards 
as doubtful*. 


“On the contrary, it is conceived that the Court would consider the 
title not to be doubtful in any of the following cases, viz.® : 


(0 ‘Where the probability of litigation ensuing against the pur- 
chaser in respect of the doubt is not great, the Court, to use Lord 
Hardwick’s language in one case, “must govern itself by a moral 
certainty, for it is impossible in the nature of things, there should 
be a mathematical certainty of good title’*,® 

(lY) ‘Where there has been a decision adverse to the title by an 

inferior Court, which decision the superior Court holds to be clearly 
wrong. 

(Hi) ‘Where the question depends upon the general law of the land. 
This is a general and almost universal rule,’ 

(iv) ‘Where the question though one of construction, turns on a 
general rule of construction, unaffected by any special context in 
the instrument and the Court is in favour of the title. 

(y) ‘Where the title depends upon a presumption arising from a fact 
which the Court favours. 

. (v/) ‘Where the doubt raised rests not on the proof or presumption, 
but on a. suspicion of zna/n * 


1. Fry, Sec. 790. 

2. Pollock and Mulla. 

3. Thackray -aud Young’s Contract, 
(1888) 40 Gh, D, 34, 

4. Palmer s. Locke, (1881) 18 Ch. D. 281. 


5, Fry, See, 891, pp. 416 to 422; Halsbury, 
pp. 385-88.’ 

6, Lyddall a. Weston, 2.A€k. 19- * • 

7, Pir James, L. J,, in Alexander P.'MiUt, 
L. R. 6 Gh. 124 at pp. 131-32. 
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The doubt which may prevent the Court from compelling the purchaser 
to accept title may be a doubt either of law or of the fact ; and as to law it 
may be connected with the general law of the realm or with the construction 
of particular instruments ; and as to fact, it may be in reference to facts 
appearing on the title or to facts extrinsic to it. Again it may be a matter o^ 
fact which admits of proof, but has not been satisfactorily proved or about 
such a matter as from its nature admits of no satisfactory proof. ^ 

It is settled law that if there is reasonable doubt as to title to the pro- 
perties, courts will not exercise their discretion in favour of granting specific 
performance of an agreement to sell.^ 


There is no provision either in the Specific Relief Act or in any other 
Act which forbids the parties concluding an agreement not conforming to the 
provisions of Sec. 17 (new) of the Act. Section 17 (new) would come into 
play only if there is no agreement to the contrary between the parties or if 
its benefits are not waived by the party entitled to avail of the same. 


The provisions of Sec. 17 (new) may either be waived by the party 
entitled to their benefits or those provisions may be got over by a specific 

the contrary. 


A plain reading of the section yields the conclusion that it is open to 
the parties to agree subsequent to the original agreement to implement a 
agreement to part and not the whole of it.^ 


16 Right of repudiation. — It is the duty of the vendor to show satis- 
fflctorv title to the vendee, and if he fails in this, he is not entitled to specific 
Twiformance while the vendee can rescind the contract and recover the money 
nlia and claim damages as well.^ A prospective lessee has a right to demand 
title-deeds from a prospective lessor before concluding an agreement 
for lease for hirsatisfaction and if the lessee is no, saUsfied with the title of 
titp lessor he can repudiate the lease. Under Sec. 17 (old Sec. 25), 
«s™cific Relief Act, a lessor is bound to give the lessee a title free from 
reMonable doubt, and where a prospective lessee demands title-deeds from 
fhrnrosoective lessor for his investigation and approval, it cannot be said 
th t there has been a final and concluded agreement between them, although 
™oQt of other material terms may have been agreed upon by them. In such 
..the lessee is free to back out of the contract if he is not satisfied about 
lessor’s title and so long as one party is left free to back out of a contract 
at his choice, it cannot be said that any binding contract has been arrived at 

between the parties.® 


The vendee’s right to repudiate contract must be exercised as soon as 
♦h. /lefect in vendor’s title is discovered. If after ascertaining the existence 
of defect he treats the contract as subsisting, e. g., by continuing to negotiate 


1 . 

2 . 



Fry, See* 889. 

Tlwmbireddi Sc»hurcddi o. VangaUu 

Mallareddi, ^^2 L. W. 42^ *^8 

Mad. 852 : (1935) M. W. N. Ill . 8 
R. M. 370 ; 158 1. C. 878. 

Smt. Niimal* Sundari o. Kumodc 


Boadhu, A.T.R. 1976 Gau. p. 58. 

4. S ham Das 7. Kiiliaii Ohand, A. R* 
1928 Lah. 154 at pp. 155-56 : t.L.R. 9 
Lah. 67 ; 1 10 I. C. 850 : 99 P.L.R. 310. 

5. S 0 t Baij Nath a, Kshetrahari Sarlcar, 
A, 1. R. 1955 Cal. 210 at p. 215. 
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he does not retain the right to repudiate at a subsequent moment he may 
choose, but must give the vendor a reasonable time to remove the defect.^ 

17, Sale by co-sharer. — Where a person who is not the .sole owner of 
land but only a co-sharer enters into contract for sale of the whole land and 
gives an undertaking to obtain the consent of other co-sharers and the contract 
is not fulfilled due to the refusal of other co-sharers to transfer their shares in 
the land, the vendee is entitled to damages for non-performance of the con- 
tract.2 A statement by the vendee that he would confine his claim to damages 
only as the specific performance was not possible has bearing on the course 
of the trial of the suit brought by him for specific performance and in the 
alternative for damages.^ 

18, Covenant of title. — A covenant of title is broken immediately after 

the execution of the deed if the seller does not possess 

Distinction between the estate professed to be granted and the purchaser is 
covenant of title and not bound to wait till liis possession is disturbed to 

poss^fion. bring a suit against the vendor for breach of such cove- 

nant. A covenant for quiet enjoyment, on the other 
hand, affords no right of action until a disturbance. 

19. Barden of proof as to breach of covenant. — In an action for dam- 
ages for breach of covenant of title, the burden is on the plaintiff to prove a 
breach of the covenant and if the evidence adduced is inconclusive, the defen- 
dant is entitled to succeed.'^ 

20. Want of a good title. — A court will not normally force doubtful 
title on the purchaser. The phrase ‘‘defect in title* *’ is ’loosely used in some 
of the cases in order to indicate that the vendor, through some material error 
in description, fails in effect to convey to the purchaser the property he 
intends to buy. In other cases, the expression may be used in more literal 
sense, such cases as J^e Niebet and Potts^^ in which a title which seemed to be 
unencumbered turns out to be burdened with restrictive covenants. Yet 
other cases there are in which there is not a defect in the vendor’s title but 
a definite want of it. Clearly the purchaser cannot be compelled to take 
the land, if the vendor’s title to it turns out to be definitely bad. Equally 
clear is that he cannot refuse to take it if the vendor’s title turns out to be 
definitely good. But between the good and the bad lie an indefinite variety 
of doubtful titles. Will the Court, without going the full length of labelling 
these as bad yet refuse to compel a purchaser to accept them. Originally 
the answer was negative, but the decisions in Marlow v. Smith,^ and Sho plant v. 
SmitW established a new doctrine that the Court would not force a doubtful 
title upon a purchaser, or as it is expressed in more homely language, the 
Court will not force a party to purchase a law suit. 

i 

* 

1. Halsbury, Vol. XXV, Sec. 692 j Bai 
Dasibai a. Bai Dhanbai, X. L. R. 49 
Bom, 325 : A. I. R. 1925 Bom. 85 : 35 
Bom. L. R. 1071 ; Lakhmidas u. Sir D. 

Tata, I. L, R, 51 Bom. 247 : 101 I. C. 

229 ; A. 1. R. 1927 Bom. 195 : 29 Bom, 

L. R. 19* 

2. Pollock and MuIIa ; Ibrabimbhai v, 

Fletcher, I. L. R. 21 Bom. 827 (F. B.) ; 

Shiv Ram o. Bai, I.L.R. 26 Bom. 519. 

3. Manga 1 Singh 9* Pandit Dial Ghand, 

42 P,L.R. 185 : A.I.R. 1940 Lah. 159 : 

188 RC. 383. 


4. V. M* Meerkanni Rowther v. A. V. 
Periyakaruppan, A* I. R- 1934 Mad, 
687 ; 67 M. L. J. 647 : (1934) M. W. N. 
1207 : 1. L. R. 57 Mad, 1016 : I5l I. G, 

920. 

5. (1906) 1 Gh. 386. 

6. (1723) 2 P. Wms. 198. Here a return 
of the deposit was ordered by Hekyll, 
M.R., the property being a trust estate, 
and so within the exclusive jurisdic- 
tion of equity. 

7. (1780) 1 Bro. G. C. 75. 
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Lord Eldon in Vancouver v. Blissin,^ confessed that, though he felt him- 
self bound to apply the doctrine, yet he heartily disapproved of it, on the 
ground that it created a spirit of unrest among landowners, and encouraged 
tentative attacks on property by any who might think they had a shadow 
of a claim on it. But in favour of the doctrine it must be borne in mind that 
just because the judgments of equity were in personafn and not in r^w, it would 
be running counter to its own principles of conscience if it were to force A 
at the suit of B to accept land which might afterwards bereft from him by 
an action of ejectmern brought by C, who would of course not be stopped by 
the judgment for specific performance against A, 

But the doubt must be substantial. Having once allowed the idea of a 
class of doubtful title to take root, midway between good and bad titles, 
equity was faced with the problem of drawing a line between those titles 
which a purchaser would, and those which he would not, be compelled to 
accept For nobody has dreamed of suggesting that the Court should never 
force a doubtful title on a purchaser. Maitland says that the modern cases 
indicate that the doubt which is to serve as the purchaser's defence must 

be a very serious doubt. 

If the purchaser wishes to escape from carrying out a completed coi> 
tract to purchase a piece of land, he must show that the title is clouded with 
a very substantial doubt, such a doubt as renders subsequent litigation, if 
not morally certain, at least exceedingly probable. But Court must never lose 
sight of the principle, which emerges from the cases just discussed on mis- 
description of the subject-matter, that a purchaser will never be compelled to 
take something substantially different from that which he contracted to buy. 
In Re Brine and Davies Contract,^ the vendor led the purchaser to assume that 
he had an absolute title in the freehold which formed the subject-matter of 
the sale. As a matter of fact his title was only possessory, but this was 
revealed only by the abstract, ft was held that the purchaser need not 
complete, notwithstanding a condition in the contract that he had 14 days 
only from the delivery of the abstract for lodging objections to the title. 

Where a question of title is raised in a suit for specific performance 
between a vendor and a purchaser it has got to be decided by the Court 
between the parties to the suit even though this may have to be in the 
absence of other person or persons who may be interested in the title of 
the property in question, but have not been made party to the suit and 
therefore are not before the Court. The courts are bound in such eventuality 
to pronounce their judgment upon the efficacy or otherwise of the title in 
question though the judgment of the Court in such an action would be only 
in personam and not in rem. The above principle is as much applicable to a 
vendor’s suit for specific performance as to a purchaser’s suit for refund of 
earnest money or. for damages, as the case may be, for there appears to be no 
valid reason whatsoever for making any distinction between the two classes 
of cases so far as the applicability of the principle referred to above is 
concerned.^ In this connexion it would be fruitful to review the following 


1. (1805) 11 Vcs. 458 at p. 465, 

2. (1935) Gh. 388 ; set also Smith v. Col- 
bourne, ^1914) 2 Ch. 533 at p. 541— He 
seems to have abandoned a different 
viewpoint taken by him four years 
earlier in Rm Nichols and Von Joel, 


(1910) 2 Ch. 43 at p. 46. The cases arc 
admirably classified and examined by 
Fry, op. eitf 416 fl. 

3, Sfo Shankar Lai v. Jethmal, A. I. R, 
1951 Raj. 196- 
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English cases, which throw a flood of light on the position of the English 
law on the point in question. 

In Glass v. Richardson,^ Turner, V. C., in a suit for speciflc perfor- 
mance between a vendor and a purchaser observed as follows : 

“The question which the Court has to try in this case, as in other 
cases of the like nature, is attended with peculiar difficulty. The 
Court has to determine, in the absence of a third party by whom a 
claim is or may be advanced, whether there is any just foundation 
for. the claim. On the one hand, the Court has to take care that the 
just rights of the party asking for its interference are not defeated by 
the assertion of an unfounded claim ; on the other hand, it has to 
take equal care that the party against whom its interference is sought 
is not exposed to the danger and expense of contesting a claim, which 
may be founded upon substantial grounds.” 

Again James, L. J., delivering the judgment of the Court of Appeal in 
Alexander v Mills‘S laid down that, barring exceptional cases. It was a general 
and almost universal rule to decide questions of law between a vendor and 
a purchaser; though it must be added as Jessel, M. R., pointed out in 
Osborne v. Rowlett^ that any such decision does not technically bind anyone 
else but the parties actually before the Court and does not prevent any 
person not bound by the decision from at any time bringing fresh litigation 
upon the purchaser with reference to the same title. 

Another case that may be cited in this connexion is Smith v. Colbottrne,^ 
where Cozens-Hardy, M. R., made the following trenchant observations : 

m 

“Lastly it was urged that the title is too doubtful to be forced 
upon a purchaser. The courts have in modern times not listened 
with favour lo such a defence. It is the duty of the Court unless in 
very exceptional circumstances, to decide the rights between the 
vendor and the purchaser, even though a third person not a party to 
the action will not be bound by the decision.” 

. correct legal position is that where a question of title is raised in a 

suit for specific performance between a vendor and a purchaser it has got to 
u between the parties to the suit even though this may have to be in 

the absence of some other person or persons who may be interested in the title. 
of the property in question but have not been made parties to the suit and 
therefore are not before the courts. Section 17 (b) (new) of the Specific 
Relief Act provides Jhai a contract for the sale of moveable or immoveablu 
property would not be capable of specific enforcement at the instance of a 
vendor who, though he may have entered into the contract, believing that he 
i^d a good title to the property cannot at the time fixed by the parties or 
the Court for the completion of the sale, give a purchaser a title free from 

What a seller is, therefore, required to give is a “market-^ 
able title or as Sec* 17 (new). Specific Relief Act, describes it “a title free 
from reasonable dpubt . If he can ensure that it is sufficient compliance of 

^ r (new) of the Specific Relief Act and Sec. 55 (2) 

oi the Transfer of Property Act, the question then arises as to what a 


1. (1852) 9 Hare 698* 

2. (1870) 6 Ch. All, 124. 


3, (1880) 13 Ch. D. 774. 
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marketable title” is ? Tlie leading English case on the question is Pyrke v. 
W addingham^^ in which Turner, V.C., ruled that the marketable title was one 
which so far as his antecedents are concerned may, at all times and under all 
circumstances be forced upon an unwilling purchaser. According to Turner, 
V. C., such a title cannot be held to be made out, where the purchaser “if 
compelled to take the title might not be exposed to substantial and not 
merely idle litigation or even that he would be free from all possible hazard”. 
Kania, J., as he then was, in J, N. Duggan v. K.M. Talyarkhan,^ followed the 
dictum of Turner, V. C. (quoted above) in Pyrke v. W addingham^^ lays down 
the following principle, “the rule rests upon this that every purchaser 
is entitled to require a marketable title, by which I understand it to be 
meant a title, which so far as its antecedents are concerned, may, at all 
times and under all circumstances be forced upon an unwilling purchaser. I 
think, therefore, that in these cases it is the duty of the Court not to have 
regard to its own opinion only, but to take into account what the opinion of 
the other competent persons may be .... If the doubt arise upon a question 
connected with the general law, the Court is to judge, whether the general 
law upon the point is or is not settled, enforcing specific performance in the 
one case . , . and refusing to enforc it in the other . . . with reference to the 
doubt upon the legitimacy, to weigh whether the doubt is so reasonable and 
fair that the property would be left in the purchaser’s hands not marketable. 
If the doubts which arise may be affected by extrinsic circumstances which 
neither the purchasers nor the Court has the means of satisfactorily investi- 
gating, specific performance is to be refused.” At page 10,'' the learned 
V. C. observes “ .... in determining whether specific performance is to be 
enforced or not, it must not be lost sight of that the exercise by the Court of 
its jurisdiction in cases of specific performance is discretionary j and that . . . 
the Court has no means of binding the question as against adverse 
claimants, or of indemnifying the purchase, if its own opinion should 
ultimately turn out not be well founded.” The principles enunciated by 
Turner, V. C., in Pyrke v. Waddingham,^ were fully approved in England in 
subsequent cases and in India were accepted and followed in Krishnaji 
Gopinath Rele v. Ramchandra Kashinath Mastakar.^ 

Sub-section (1) deals only with immoveable property and sub-section (2) 
extends the provisions of sub-section (1) mutatfs mutandis to moveables so that 
possible cases calling for application of sub-section (1) may be covered. 

21. Company in liquidation and company dissolved — Transfer of shares — 
When specific performance can be ordered. — “Specific performance may be 
ordered of a contract to sell shares, even although the company pending the 
litigation has gone into liquidation, and also of a contract to take a transfer 
of shares whereon nothing has been paid,”^ 

“The fact that the company is being wound up may have an effect on the 
grant of relief by the Court, This depends on whether the winding up 
petition was presented when the contract was made, neither party being 
aware of the fact, in which case the contract is not enforced r but it seems 
that if the petition is presented after the contract was made the purchaser is 


1. (1852) 10 Hare 1. 

2. A. I. R. 1938 Bom. 77 at pp. 78, 79. 

3. (1852) 10 Hare 1 at pp. 8, 9. 

4 . (1852) 10 Hare 1. 

5. (1852) 10 Hare 1 at pp. 8, 9. 


6. A.I.R. 1932 Bom. 51 : 135 I, G. 417 : 33 
Bom, L. R, 1377. 

7. HaUbury*8 Li^s of BngUmdt 3rd Ed., 
Vol. 6, p. 249. 
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liable, and, even if specific performance ought not to be granted, the vendor 
will be entitled to an indemnity/*^ 

In Kidambi Vatapatra Sayi v, V . Venkata Punnayyay^^ the suit itself was 
instituted with the knowledge that the petition for winding up was filed in 
the High Court. The plaintiff, therefore, cannot claim specific performance 
of the agreements. Further, it is impossible to grant a decree for specific 
performance as the company itself is dissolved. Nor can the appellant \}erive 
any help from Sec. 17 (new) of the Specific Relief Act. This section cannot 
be invoked because it cannot be said that at the time the plaintiff entered 
into the agreement, he believed that he had good title to the property, as 
on his own admission the transfer deed is incomplete and defective, and he 
never made any attempts to get the transfer registered. Even if a time for 
the plaintiff to transfer the shares can be fixed he is not in a position to do so, 
as the company is not only wound up, but also dissolved. For invoking Sec. 
21 (new) of the Specific Relief Act, it is necessary that the defendant should 
have committed a breach of the agreement. Inasmuch as the plaintiff never 
acquired title to the shares before the institution of the suit, their Lordships 
cannot hold that the defendants committed breach of the contract. 

N©w Old 


18. Non-enforcement except 
with variation. — -Where a plain- 
tiff seeks specific performance of 
a contract in writing, to which 
the defendant sets up a varia- 
tion, the plaintiff cannot obtain 
the performance sought, except 
with the variation so set up, in 
the following cases, namely : 


(a) where by fraud, mistake of 
fact of misrepresentation, the 
written contract of which per- 
formance is sought is in its 

terms or effect different from 
what the parties agreed to, or 

does not contain all the terms 
agreed to between the parties on 
the basis of which the defendant 

entered into the contract ; 


{b) where the object of the 
parties was to produce a certain 
legal result, which the contract 
as framed is not calculated to 
produce ; 


1 . Halsbury’s Lam \of Englea^y Vol, 36, 
para. 381, p. 276. 

2. A.I.R. 1965 A. P. 353 at p. 359 : (1965) 


26. Non-enforcement except 
with variation.-^Where a plain- 
tiff seeks specific performance of 
a contract in writing, to which 
the defendant sets up a varia- 
tion, the plaintiff cannot obtain 
the performance sought, except 
with a variation so set up, in 
the following cases (namely) : 

(a) where by fraud or mistake 
of fact, the contract of which 
performance is sought is in 
terms different from that which 
the defendant supposed it to be 
when he entered into it ; 

(4) where by fraud, mistake 
of fact, or surprise, the defen- 
dant entered into the contract 
under a reasonable misappre- 
hension as to its effect ap be- 
tween himself and the plaintiff ; 

(^) when the defendant, 
knowing the terms of the con- 
tract, and understanding its 

# ■ 

1 Com, L. T. 257 : (1965) 1 Andlu W. 

R. 441. 
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New 

(c) where the parties have, 
subsequently to the execution of 
the contract, varied its terms. 


Old 

effect, has entered into it relying 
upon some misrepresentation by 
the plaintiff, or upon some sti- 
pulation on ihe plaintiff’s pait, 
which adds to the contract, but 
which he refuses to fulfil ; 

{d) where the object of the 
parties was to produce a certain 
legal result, which the contract 
as framed is not calculated to 
produce ; 

{e) where the parties have, 

subsequently to the execution of 

the contract contracted to vary 

# 

It. 


Illustrations 

(a) A, B and C sign a writing, by 
which they purport to contract each to 
enter into a bond to D for Rs. 1,000, 
In a suit by D to make A, B and C 
separately liable each to the extent of 
Rs, 1,000, they prove that the word 
*^€ach** was inserted by mistake ; that 
the intention was that they should give 
a joint bond for Rs, 1,000. D can 
obtain the performance sought only 
with the variation thus set up. 

(b) A sues B to compel specific 
performance of a contract in writing 
to buy a dwelling-house. B proves 
that he assumed that the contract in- 
cluded an adjoining yard, and the 
contract was so framed as to leave it 
doubtful whether the yard was so in- 
cluded or not: The Court will refuse 
to enforce the contract except with the 
variation set up by B. 

(c) A contracts in writing to let Jo 
B a wharf, together with a strip of A’s 
land delineated in a map. Before 
signing the contract, B proposed orally 
that he should be at liberty to substi- 
tute for the strip mentioned in the con- 
tract another strip of A's land of the 
same dimensions, and to this A express- 
ly assented. B then signed the written 
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Old 

contract. A cannot obtain specific 
performance of the written contract, 
except with the variation set up by B. 

fd) A and B enter into negotia- 
tions for the purpose of securing land 
for B for his life, remainder to his 
issue. They execute a contract the 
terms of which are found to confer an 
absolute ownership on B. The con- 
tract so framed cannot be specifically 
enforced. 

(e) A contracts in writing to let a 
house to B, for a certain term, at the 
rent of Bs. 100 per month, putting it 
first into tenant able repair. The house 
turns out to be not worth repairing ; so 
with B’5 consent, A pulls it down, and 
erects a new house in its place \ B 
contracting orally to pay rent at Rs. 
120 per mensem. B then sues to enforce 
specific performance of the contract in 
writing. He cannot enforce it except 
with the variation made by the subse^ 
quent oral contract. 
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1. Legislative changes. — ^This section corresponds to the old Sec. 26. 
In Cl. (a) of the old Sec. 26, the following changes have been sntroducea. 
After the words “mistake of fact” the words “or misrepresentation 
been inserted. Before the word “contiact”, the word “written has been 
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added. After the word ‘"terms’*, the words “or effect” have been introduced. 
The words “that which the defendant suffered it to be when he entered into 
It have been replaced by the words “what the parties agreed to, or does not 
contain all the terms agreed to between the parties on the basis of which the 
defendant entered into the contract”. Thus sub-section (a) of the new 
Sec. 18 has been shaped out of the insertions, omissions, and substitutions of 
the words and expressions referred to above. Sub-seotions (b) and (c) of 
Sec, 26 of the repealed Act have been deleted. 

Sub'Section {b) of the new Sec. 18 reproduced the language of sub- 
section (d) of the old Sec. 26 verbatim, while sub-section (c) of the new section 
contains the language of sub-section (e) of the old Sec. 26 with slight varia- 
tions, ^^namely for the words “contracted to vary it” the words “varied its 
terms”, have been substituted in the new sub-section (c). 

The illustrations have been omitted. 

2. Reasons for the change.— The Law Commission of India in their 
Report on the Specific Relief Act, 1877, says : 

“Clause (b) contains certain non-technical words such as 
‘surprise’ and 'misapprehension’ the use of which has been commen- 
ted upon.” Thus, Pollock^ says : 

“The use of the word ‘surprise’ now seldom if ever heard in an 
Engl ish Court, may be taken as no more than a piece of abun- 

dant caution.” 

“BanerjF observes that at one time the word ‘surprise* was used 
as almost synonymous with ‘fraud’. Collett’s view is that 'surprise* 
takes place ‘when something has been done which operated to mislead 
or confuse the party on the sudden’.^ 'Surprise*, accordingly does not 
go beyond the concept of fraud. We have not been able to find any 
Indian decision where specific performance has been granted with a 
variation on the ground of surprise. As regards ‘misapprehension* 
Collett^ suggests that it means mistake in regard to the effect or 
consequence of the contract as contrasted with mistake in regard to 
the terms of the contract Banerji^ further says that the addition of 
the word ‘reasonable’ to qualify ‘misapprehension* does not make 
such material difference in its meaning. While Cl. (a) of old Sec. 26 
deals with a mistake as to the terms of contract, Cl. (h) of the section 
seems to deal with a mistake as to the effects of the contract. 

“If so, it is possible to incorporate Cl. (b) with Cl. (a) with suitable 
drafting changes. As Banerji® points out, CL (c) of old Sec. 26 means 
nothing more than that the terms of the contract in writing do not 
embody the whole agreement between the parties and that the 
plaintiff must fulfil his entire engagement before he can have specific 
performance. That being so, Cl. (c) of old Sec. 26 also may be 
amalgamated with Cl. (a) with suitable drafting changes. Clause (d) 

• (of old Sec. 26), however, cannot be amalgamated with Cl. (a) because 
here, as Banerji points out — 

‘Neither party is to blame ; both were agreed as to their object, 
viz., some legal result; but by reason of error in drafting, they are 
both balked of their purpose ’ 

4* Ibid,, 3rd Ed,, pp. 220, 244-45, 

5. Specific Relief, 2nd Ed*, p. 343. 

6, Ibid., p. 247. 


1. Tagore Law Lectures on Fraud, p. 74. 

2. Specific Reliefs 2ad Ed,, p. 342. 

3. Collett, Lam of Specific Relief , 3rd Ed., 

p. 220. 
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“In Other words, the discrepancy in the written instrument may 
not be due to any fraud, mistake or misrepresentation of either party 
but may be due to the ignorance or carelessness of the draftsman, and 
that is why Cl. (d) (of old Sec. 26) does not start with the words 

‘where by fraud or mistake * as Cls. (a) and (h) do. We do not 

propose to alter Cl. (d) (of old Sec. 26). Only a drafting change has 
been suggested in Cl {e) (of old sec. 26).” 

3, Scope. — This section does not apply unless there is a completed 
contract. It sets out cases in which contracts cannot be enforced except with 
a variation and there are three particular cases set out in which a contract 
may be enforced subject to a variation, such variation being in favour of the 
defendant and the section assumes that the parties are agreed to the exercise 
of the contract but not agreed as to specific terms. The section provides that 
when fraud or mistake of fact or misrepresentation has induced the defendant 
to sign an agreement, that agreement can only be enforced on the terms 
which the defendant intended to agree to. There is no provision of law which 
entitles the plaintiff to claim a variation in the terms of his contract, when he 
finds that the contract itself cannot be carried out.^ 

The section embodies the result of various English cases of which 
Woolam V. Hearn^ is the leading one. It was laid down in that case that 
though a defendant resisting specific performance may give oral evidence to 
show that by fraud, the written agreement does not express the real terms, a 
plaintiff cannot do so, for the purpose of obtaining specific performance with 
a variation.^ In India it is quite clear from Secs. 91 and 92, Evidence 
Act, that when the terms of a contract are reduced to writing, a plaintiff 
cannot give oral evidence to make out a variation; but then that does not 
debar a defendant from showing that by the reason of fraud or misrepresen- 
tation the writing does not contain the true contract; he can under proviso I 
to Sec. 92, give evidence to prove this ; thus it is that proof of the variation 
that is permitted to the defendant, and a plaintiff in that case cannot have a 
decree unless he submits to the variation. The section does not contemplate 
that the defence goes to the contract as a whole: but it contemplates that the 
original contract may be enforced though not exactly, in the same form as 
it is worded, and it renders to the plaintiff the performance with the 
variation, as made out by the defendant."^ Therefore where a person sues 
for specific performance of a written contract and the defendant sets up a 
vuriation, the plaintiff must do equity and give the defendant an opportunity 
to prove the variation.® If the plaintiff does not accept specific perfor- 
mance with variation as set up and proved by the defendant his suit will 
be dismissed.® 

4. Intentional omission in contract. — W.here there was an omission 
in the written contract and that was done purposely, the Court will not include 
the same. In the words of Fry : “The Court on a clear principle wilLnot 


4 


1. Narain v. Abikhoy, I.L.R. 12 Gal. 152. 

2. (1802) 7 Ves. 211 : 2 L. G. 468. Wh. T. 
L* G. 517 ; see also Dart, Sec. 1046. 

3. Collett, Speeijic Relief Aet^ Sec. 26 ; 
Pollock on Contracts, 1951 Ed., pp. 417- 
18. 

4. Ibid. 


5. Sundra Bai v. Dwarkadas Parpia, 
A.I.R. 1922 Bom. 336 at p. 336: 70 I.C. 
768 ; see IIlus. (&). 

6. Clarke v. Grant, 14 Ves. 6l9 ; Smith o. 
Wheatcroft, 9 C. D. 223 ; Joynea v. 
Statham, 3 Atk. 388j Martin a. Pecroft, 
2 D. M« & G. 785. 
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interfere for the rectification of a written contract where it was by the intention 
of the parties to it that the writing did not comprise all the terms of the actual 
contract for what is done where there was a contract for an annuity and the 
parties to it designedly omitted a proviso for redeinpiion thinking it would 
render the transaction usurious, the Court refused to rectify the deed.”^ But 
specific performence will be refused where a clause has been introduced by 
inadvertance into the contract. ^ 

5. Plaintiff’s option.— In a case falling under this section the plaintiff 
is put on his election either to have his action for specific performance 
dismissed or have it subject to the variation. But even if he elects not to 
accept the variation he does not lose his ordinary common law remedy ot 
damages. This is the effect of new See. 18, though in England there are dicta 
income cases, ^ to the effect that the plaintiff has no such option, but to accept 
the specific performance with variation.'* ‘'Of course”, remarks Dr. Stokes, 
*'the plaintiff need not submit to the variation- He may take instead ot 
specific performance, damages for breach of the contract. Where the 
defendant avails himself of the variation by way of defence, he may as 
plaintiff sue to rectify the contract and then to apply to have the rectified 

contract specifically enforced.”® 


6. Contract in writing. — The section requires that the contract 
should have been reduced to writing whether by agreement of parties or on 
account of some statutory provisions. The section contemplates a real con- 
tract, Thus where the certificated guardian of a certain minor agreed with 
another to sell to him lands belonging to the minor at a certain price upon the 
nermission of the Court which was necessary, it was held that the other party 
could not enforce the contract specifically. It being contingent on the permis- 
sion of the Court was not a complete’contract.® 


7. Scope of Cl. (a),— The clause deals with difference in terms between 
the actual agreement and the written contract.^ It contemplates the case o 
an error on the part of the defendant as to the terms provided he is induced 
bv fraud or mistake of fact or misrepresentation. Where a purchaser entered 
into a contract to purchase land under a mistake as to the boundaries, caused 
by a plan which was represented to him, drawn by the vendor s agent, the 
Court refused to decree specific performance.® Where a part of the land sold 
included an area which was already in lessee’s possession and there was no 
evidence of fraud, misrepresentation and the wrongly entered area was small 
as compared with the whole sold, it was held that the rent could be reduced 

pro rata^ 


But it is open to the plaintiff to admit a parol addition or variation for 
the defendant’s benefit, and so to enforce specific performance, which the de- 
fendant might have successfully met if it had been sought to enforce the 
written agreement simply. Thus where the agreement was silent as to 


. Fry, See. 808, p- 37^ 

Irnham d. Child. I Brow G. y. 219 
Hare o. Morris, 3 G. G. 1 68 . I 

Ves. Jus. 241 ; also per ^ord Eldon in 

Marquis Townsend v, Strangroom, b 

t. Wrt'souV Marton, (1^353) 4 D. M^G. 

230 : 102 R. R. 100 ; Pollock, p. 418- 
J. Fife e, Clayton, 13 Ves. 465; Higgmson 
r. Clowes, 15 Ves. 516. 


4. Desai. , _ 

5. Anglo-Indian Codes, 909 ; see also Sec. 34, 

6. Narain v. Abikhoy, I.L.R. 12 Gal. 152. 

7. Dr. Banerji’s Tagore Latv Lectures, App. 

C. p, 85. 

8. Denny v. Hencock, L. R. 6 Gh. 1* 

*) Rammon v. Mathuri, T. L, R. 39 Gal. 
1016 : 15 G. L. J. 665. 
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premium payable and parol evidence showed it to be £ 200, the plaintiiF was 
permitted to enforce the agreement if he consented to pay that amount.^’ 

8. Supposed it to be. — “Whether reasonably or not.” But it would 
obviously be to encourage folly, recklessness, extravagance and vice if persons 
could get back their property which they foolishly made away with.^ 

9. Illustrative cases. — (1) fn a suit for specific performance the plaintiflF 
admitted in his plaint a variation favourable to the defendant, ft was held 
that it did not involve a departure from the normal rule that a plaintiff could 
not set up a variation, for all that the plaintiff had done was to anticipate the 
defendant’s defence.^ 

(2) Where joint land was shown as several land in the deed, the case 
would fall within the rule of this clause.^ 

(3) Similar is the case where the terms of the payment of certain 
expenses by the plaintiff are omitted by mistake.^ 

(4 & 5) Where there is a contract for lease and oral stipulation for the 
payment of certain amount to the defendant,® or where the boundaries of the 
land sold are wrongly recorded,"^ the defendant can set up a variation. 

(6) Where a broker agreed with a third party to form partnership to . 
purchase real estate at a bargain price and assigned all his commissions as 
broker to the third party which commission broker without fraud represented 
would be about 1 1,500, but only $600 commissions was allowed and the third 
party completed the purchase while the broker was absent in the army, the 
broker was held entitled to specific performance of the partnership contract 
and an accounting, upon payment to the third party of the sum of $1,500.® 

10. Distinction between CIs. (a) and (b). — The defect in the first two 
cases IS to be found in the document itself but not so in the third. The 
dist^inction between the first two cases is that in Cl. (o) the terms actually 
embodied in the document are difiFerent from those which had been agreed 
to by the defendant, while in Cl. (h) the terms are literally those which were 
agreed upon, but in substance and actual import they are different. In the 
first case It may be said that some term which was part of the agreement has 
been omitted or altered, or a new term has been imported into the document 
as ultimately drawn up. [n the second case the words “actually agreed to 
and used are ambiguous, but the defendant having {agreed to their use under 
a misconception which, under the circumstances of the case, cannot be 
considered unreasonable the document cannot be taken to represent the 
real agreement between the parlies. Where, therefore, the terms of the 
agreement as put in writing are ambiguous so that, adopting one construc- 
tion, they may reasonably be supposed to have an effect which the defendant 
did not contemplate, the Court upon that ground alone, may refuse to 


1. Watson 0 . Marton, (1853) 4 D. M. G, 

23 ' : 102 R.R. 100 ; Pollock, 1951 Ed., 
p. 413. 

2. Dr. Stokes Anglo~lndiart CodeSy Vol 1, 

968 < 

3. Martin v. Pyecroft. 2 De M. & G. 785 , 
Preston v. Luck, 27 Ch. D. 497i Higgin- 
son 0 . Clowes, 15 Ves. 516 ; Clarke y. 


Moore, 1 Jon. & L. 723. 

4. Lord Gordan d. Marquis of Hertford, 
2Madd. 106. 

5. Ramsbotham v. Gosden, 1 V. & B. 165. 

6. Martin u. Pyecroft, 2 De M, & G. 785. 

7. Denys v, Hencock, 6 Gh. App- 1. 

8. Bakke v. Keller, 19 N.W. (2d) 803 : 230 
Minn. 333. 
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enforce But mere suspicion of the fraud is not a sufficient ground 
for relief.^ As to terms omitted it has to be further noted that where the 
party complaining has deliberately executed written agreement, and there was 
no fraud or surprise, but the agreement as drawn up docs not contain 
stipulations he had negotiated for, that is no ground for refusing specific 
relief.^ Where again the terms alleged to have been omitted were never 
actually agreed to and all that appears is that the defendant intended to 
propose them but did not, there is still less ground for not granting specific 
performance of the written contract/ 

11, Reasonable misapprehension, — The misapprehension required under 
this section is a reasonable one. It is not every misapprehension that would 
avoid specific performance. In other words, the Court must be satisfied that 
the parties would not have entered into the contract but for such a misappre- 
hension/ Reasonable apprehension is such as a man of ordinary capacity, 
using ordinary caution, might still in the circumstances have fallen into. 
It is enough if in fact the defendant was misled ; and reasonableness or 
otherwise of his blunder is only of value as evidence of the fact of the 
blunder.® If there is a real ambiguity and a reasonable misapprehension is 
the result the application of the clause would be attracted.’ 


12. Misrepresentation, plea how met. — "‘The allegation of misrepresen- 
tation may also be met by proof that the party alleging it was from the 
beginning cognizant of all the matters complained of, or after full informa- 
tion concerning them continued to act on the footing of the contract, or lo 
deal with the property comprised in it as if held under the contract ; as for 
instance, where a lessee of mine after knowledge of alleged misrepresentation, 
continued to work it.”® 

13. Mistake. — A contract is not voidable merely because it was caused 
by one of the parties to it being under a mistake as to a matter of fact. But 
where both the parties to an agreement aie under a mistake as to a 

fact essential to the agreement, the agreement is void.*® It may be noted tnat 
an erroneous opinion as to the value of the thigh which forms the subject- 
matter of the agreement is not to be deemed a mistake to a matter of lact. 

A contract is not voidable because it was caused by a mistake as to any 
law in force in India, but a mistake as to law not in force in India has t e 
same effect as a mistake of fact.*^ Thus where A and B ^ contract 

grounded on erroneous belief that a particular debt is baued by the Law o 

Limitation, the contract is not voidable.*® 

The courts are usually not prepared to refuse specific performance for 
every mistake of fact, [t should be mistake which should occasion hardship, 
amounting to injustice which would be inflicted upon the defendant if the 

bargain is enforced.*"* 


1. Dart, Vendor and Purchaser f 1048; Neap 
0 , Abbot, 47 E. R. 531 : t*838) P- 
Coop. 333. 

2. Templiu 0 . James, (1880) 15 Ch. D. 215. 

3. Shelburne 0 . In chi gum, (1784) 1 Bro. 
Ch. 338; Rich v. Jackson, (1794) 4 
Bro. Ch. 514. 

4* Dr. Banerji^s TugOf€ Lew L^cturiSf p* 
246 ; Parker o. Taswcll, (1858) 2 De G. 
& J. 559. 

5. Weston v, Marstan, 4 De G. M. & G. 
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Hegginson v. Clowes, 15 Ves. 516. 
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Indian Contract Act, See. 22. 

Ibid., Sec. 20. 

Ibid., Expln. to See* 20. 

Indian Contract Act, Sec. 21* 

Ibid,, Illus. to Sec. 21 . 

Tamplin v. James, 15 Ch. D. 215, Hans 
Raj V. Ranchordas, 7 Bom. L. R. 319. 
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Mistake may be either in matter of law or in matter of fact. It is often 
said that relief is given against mistake of fact but not against mistake of law. 
But neither branch of the statement is quite accurate, since each requires a 
great deal of limitation and explanation. 

A mistake of law happens when a party having full knowledge of the 
facts comes to an erroneous conclusion as to their legal effect. It is a mis- 
taken opinion or inference arising from an imperfect or incorrect exercise of 
the judgment upon fact as they really are.^ Mistake as to foreign law is a 
mistake of fact.^ 

(0 Mistake as to a general rule of law is not a ground for relief, 
although even here it is conceivable that a common mistake of law might so 
go to the root of the matter as to prevent any real agreement from being 
formed. (») A mistake in the construction of an instrument, or at least of a 
contract, is a mistake of law, so far as the question of relief is concerned. A 
mistake as to private rights, such as rights of ownership is generally a mistake 
of fact and law, and is apparently assumed to be former until the latter is 
proved and a mistake of fact which involves a mistake of law is still a mistake 
of fact. 

Mistake of law may be a misapprehension of the law or of their private 
rights to property by both parties to a transaction both of them making sub- 
stantially the same mistake ; or it may be a misapprehension of the law or of 
his private right by one of the parties alone. 

The jurisdiction of equity over a mistake is exercised much more liber- 
ally where the mistake is in matter of fact, than where it is in matter of law. 
The admission of ignorance of fact as a ground of relief, is not attended with 
those inconveniences which seem to be the reason for rejecting ignorance of 
law as a valid excuse. Whether the ignorance really existed, and whether 
it was imputable or not to the inadvertance of the party, is a question which 
rnay be solved by looking at the circumstances of the case. The inquiry is 
limited to a given incident, and to the circumstances attending that incident, 
and is, therefore, not interminable, 

14. Mistake of fact, — Mistake of fact is a mistake not caused by the 
neglect of legal duty on the part of the person making the mistake and consis- 
ting in an unconsciousness, ignorance not caused by the other party, or forget- 
fulness of a fact past or present material to the transaction or in the belief in 
the present existence of a thing not material to the transaction which does not 
exist, or in the past existence of a thing which has not existed. 

15. ^ Mistake and fraud distinguished. — In *‘fraud” as distinguished 
from “mistake** there is necessarily a misapprehension or mistake in the party 
defrauded which alone would not vitiate his dealings with others ; but there is 
the additional circumstanee that the party with whom he deals Intentionally 
pauses the mistake for the purpose of effecting the dealing and this precludes 
the party so occasioning the mistake for holding the other bound to it. 

16. Mistake as ground of relief must be material. — Mistake to be a 
ground for relief must be of a material nature and must be the determining 
ground of the transaction. Mistake in matters which are only incidental 
to and are not of the essence of a transaction and in the absence of which it is 
reasonable to infer that the transaction would nevertheless have taken place 


1. Burkhauser v. Schmitt, 30 Amer. Rep. 
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goes for nothing. Nor does the circumstance that the mistake may be in a 
material matter and induced the contract entitle a man to rescind unless the 
eyor goes to the root of the matter. In the case of fraud a misrepresentation 
of any material fact gives right to rescission but mistake to be ground for 

^ tundamental error, an error wliich affects the substance 
of the whole consideration. 

Mistake of fact Is not the less a ground for relief because the person who 

made the mistake had the means of knowledge and stilt less where there is mis- 
representation. 

Mistake ol fact may be the mistake of one party only to a contract or 
there may be a mistake of both parties respecting the same matter ; and thus 
theie arise two different conditions of the question which are governed by 
considerations of a different character.^ 

17. Mistake mutual or unilateral. — The general principles under 
this heading add . mistakes are either mutual or unilateral where a contract is 
concluded but one of the parties to it alleges that his mind was affected by a 
fundamental mistake or fact and that he never intended to make that precise 
contract, the question that arises in such a case was to the consent of the 
party concerned. The whole question is of offer and acceptance. Blackburn, 
J,, in Kennedy y , Panavna Royal Mail Co.^ stated that at common law only 
fundamental mistakes are material and mistakes of non-fundamental nature 
do not at all matter. If the mistake results in a complete difference in 
substance between what the party bargained for and what in fact he actually 
gets if the contract is fulfilled it is material substantial. For example, in a 
case whether buyer intends to buy real pearls and the seller intending to sell 
imitation pearls there is no identity of purpose nor of mind so far as the offer 
and acceptance in the contract is concerned. The formation of agreement 
depends upon the correspondence of offer and acceptance and if the offer 
is made in one sense and the acceptance is made in another there is no 
general consent and therefore no genuine agreement capable of enforcement. 
Then again a mistake as to motive or reason for the bargain is immaterial. 
It cannot be said to be fundamental one so as to vitiate the entire bargain. 
So long as there is agreement as to the identity of the terms and identity 
of the subject-matter between the parties they are bound by the agreement. 
Lord Atkin in Bell v. Lever Brothers states ; buys horse, he thinks 

the horse is sound and he pays the price of a sound horse, he would certainly 
not have bought the horse if he had known as the fact is that the horse Is 
Unsound. If B has made no representations as to soundness and has not 
contracted that the horse is sound, A is bound and cannot recover back the 
price . . agrees to take no lease or to buy from B an unfurnished dwelling- 
house. The house is in fact uninhabitable, A would never have entered into 
the bargain if he had known the fact. A has no remedy and the position 
is the same whether B knew the facts or not, so long as he made no represent- 
ation or gave no warranty. A buys a road-side garage business from B butting 
on a public thoroughfare, unknown to but known to it has already been 
decided to construct a bye-pass road which will divert substantially the whole 
of the traffic from passing A^s garage. Again A has no remedy. All these 
cases involve hardship on A, and benefit to B, as most people would say 
JUijustly. They can be supported on the ground that it is of paramount 
importance that contracts should be obscure and that if parties honestly 


!■ Sh Kerr on Fraud and Mistaka, Part II. 3. (1932) A. G. 161 at p. 224; (1931) All 
(1867) L. R. Q. B, 580. E. R. Rep. 1 at p. 30. 
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comply with the essentials of the formation of contracts, i. e. agree in the same 
terms on the same subject-inattcj-, they arc bound, and must rely on the 
stipulations of the contract for protection from the effect of facts known to 
them. “Another principle i-. llmi the bur>'Ln of persuading the Court to 
distil rb what to outward appearances is a binding contract, falls on the party 
who alleges the mistake, Moieo'/cr the burden is not light, for the result of 
holding that there h no contract may sciiousiy prejudice a third paity, who 
has in good failh iiiadc a bargain re la ling to tfiC bubjcct'marter of the apparent 
agreement, thirdly, it may be asked by wlait standard the fact of agreement 
is to be affirmed oi' denied. Is it to be objective, as is generally the case 
with problems of oiTer and acccpmnce, or is it to be subjective so as to involve 
an injury into the parties’ real intention ? It is here that the distinction 
between mutual and unilateral mi: take becomes of vital importance. To 
determine the matter objectivclv uooa the basis of what a reasonable man 
would infer from the f.;cts is ihc ratioiud and recognized procedure in a,case 
of a mutual mistake wliei c B is ignorant of >4’s mistake. But in unilateral 
mistake ,5 knows that the Very character of his offer has been completely 
misunderstood by A arid if he allows A to proceed under the* influence of this 
misunderstanding and t ikes advantage of it, it scarcely lies in his mouth to 
demand an application of the objective test.' The objective test will not, 
however, be discarded uidess ilks knowledge • actua 1 or inferential of A's 
mistake is pro\'ed beyond reasonable doubt. . 

in the case of niuuial mistake, there may be lack of genuine consent 
both the patties, the promisor having made the promise in one sense and' the 
promisee having accepted it in anoiher sense, la such a case the Com* t is 
called upon to determine the sense bl ['romise. i here may have been mistake 
of fundamental cnaracter wirieh caused the one to put a wrong- interpretation 
upon the promise of tlie other but the Court is to decide as to what, if any, 
interpretation is to be put on what the parties have said or done. Blackburn, 
J., ill Smith V. Hughes,^ explains the attitude oi' the law in the following 
passage ; “If whatever a man’s real intention may be, he so conducts 
himself that a reasonable man would believe that ho was assenting to the terms 
proposed by ilte other party, and that other party upon that belief enters into 
the contract witli him, the man thus conductiag himself would be equally bound 
as if he had intended to agree to the other party’s term. The leading case on 
the point is Raffles v. WichelliansA In jthis case the facts were these : A agreed 
to buy and B agreed to sell a consignment of cotton which was. to arrive ex. 

from Bombay. In actual fact two ships called Peerless sailed from 
Bombay, one in October and the other in December. Upon proof that the 
buyer meant the October vessel and the seller the December vessel, it was held 
that the buyer was not liable for refusal to accept cotton despatched 
by the December ship. It will be seen from the facts of the above 
case that the expressed terms in tlie agreement were so ambiguous that they 
prevented the Court from presuming the existence of any agreement between 
the parties. From what has been said above it will be clear that the altitude 
of the law has been that the mutual mistake and person will not nullify the 
contract. The courts will look to determine what Austin says, ‘the sense of 
the promise*. If the mistake is of a fundamental character., which caused the 
parties to put wrong interpretation upon the other’s promises, the Court will 
find out as to. how a sensible third party would take the agreement to mean 
or whetlier any, if so, what meaning can be attributed to it. if the terms of 


1. Smith i/* Hughes, fl871) L. R, 6 Q, B. 
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the agreement are vague arnl ambiguous the Court wilt refuse to enforce. In the 
case of unilateral mistake the dis*in uii liin i Oniure is (hat the mistake of one 
party is known to the otlicr party. In Hartt>g v. Colins Shields,^ an offer was 
accepted to sell certain hare skfns at a certain price jicr pound. The prelimi- 
nary negotiations, howc\'cr. had procccJcu OJi ihc clear understanding that 
the skin would be sold ai so much per piece, not per pound and at the trial 
expert cvideiico proved the existence of a trade custom to fix the price by 
reference to a piece. The value of the was approximately one-third 

of a pound. It war. held that the bu.vei- must be taken to have known the 
mistake made bv th ' srdlers on tic formidaiion of their offer. His suit for 
damages was, tin' re tor' a dismi.ssed. 

“Hero it must T: remmbered I'h P ev>.'ry unifateral mistake will not free 
the innocent party from liis liability iniloss U is of a fundamental nature, i. e. 
unless it relates to ihe character of lit -iffer or of Liccepiance. NVhere there is 
a complete lack of og'-ecin as'' about tie' id.eiviiiy o!' acceptance in respect of 
the nature and chrM-act. r of promise and acceinance between the parties 
thereto, frcaniioi b. said (h ti tlrav ’ ■ a co.Urac'- bvtwcen the parties in the 
sense intend'd by them, if by in) i.aro h: knows that there was no real 
agreement betwecy, tlitio anj t!ie r).Oi,,isor ivei.s not ouitlcd to insist that 
the promise sh.all b, fiiiii!t:d iit a sens :o vvliieii tlie mind of the promisor 
did not rr scni.’’- 

The ■nist dc! lOgai'P iny 'It:: iro aabtv of the person offering and accept- 
ing is a fund, an mod mi^JHke wT'it-;. ^nlficicrit to avoid tlie contract. A 
mistak' about Me p„v n ■ ity '>r m.dan - the pi’omi.v: or accepting may justify 
the rescission - b ab ■( lu - c; o< ;• ic-bis d t.i l. erec its specific performance on 
the gi’oun ’ of insr, p, scin.Pfu,, i a t)Td d iMusiiauion of mistaken identity. 
The facts 'vere ilv sv ; jonss. wn ^ hiid sii ''ceusron'iCd to deal with Brockle- 
hurst; sent hin, a wi itTn :.i r n -tni * • i ^ fifty feet of Icathsu' hose on the 
very da v that itrock’ . ha. .t a T aa . j Ids ba iti;ss to his foreman the plaintiff. 


very day that itrock’ Tm. .t t- ■ a : ; aa. i 
The piaintilT cxccii! -i: .jr iarla 

in tlic belief tls a ’a \ inaJ b-*‘ r^ 
to pay ihe prie; ; ileaiM ' iro; h 

lehur.st pej sorjrdiya tv it , nc itetl • 


■lon.s accepted and used the goods 
ippli d; by Brocklcliurst. He refused 
i ! a. ended to contract with Brock- 
C'-^ rr V, i ich he wished to enforce 


against liini. ;• was lufi dro. .‘ 'lu v not li'.date for the price. This 
case presents typical c\r‘rn|4e of anilaleral mistake of personality./* 
A fraudulent per-on no’i.il fii.atkarn, v.rtung from 37 Wood Street, 
Chcafside, ofi'cied ia» bu> goods Torn di . plaintiffs and Itc signed his letter 


in such a way that hii nam- app^ i 'J '* .j be ' Blankiron & Co. The latter 
was a respectable fi.'nt cu! Ip iivg on i oiness u 123 Wood Street. Blankarn 
occupied a room which lie called 37 W.ooJ Street but in fact its entrance was 
from an ad join in : sire.i. Th pbumirtb who were aware of the high reput a- 


f rom an a cl jo i ni n : s 1 1 e u . T ii p b u m n t > w Ii o we re aw a re or t ii e Ji igli reput a- 
tion of Blankiron Sc Co. i hough th ;y n iMv/r kne v nor tiambled to ascertain 
the number of the .street where tli y di i busines . purported to accept the offer 
apd despatched the goMiJs 10 < Blankiron & Co., 37 Wood Street, 

Gheaf^ide.” Tiiese wer rjccivcd by to rogue Blankarn and he in turn sold 
thcai to the defendants who took tli o i di in good faith. The plaintiffs now 
the defendants for conversion T ic Queen’s Bench, consisting ofBlack* 
|||la, Melior and Lust, JJ., he'd hat the plaintiffs though deceived by the 
Ijf Blank u a content to sell t > tiie person who trade at 37 Wood Street 


Boulton V. Jones, ( 1857 ) 2 H. & N< 564 j 
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4 . Cundy w. Lindiay, ( 1873 ) 3 App. Cas. 
45 ?. ’ 


g ; i(l93!«d|AnE, R. 566, 

Binith ». Hughes. <(1871) L. R. 6 Q. B 
^7 a%ip, 6lQt ptr Hanaen, J, 

3. Go|4fc.Hg P.T;btr©sty (1891) 2 641 


556 


SPECIFIC RELIEF ACT, 1963 [S. 18— Syn. No. 18] 


from which address the olfer to buy had come and to which address the goods 
were sent. The result was that though there was a contract with Biankarn ot 
37 Wood Street the contract was voidable against Biankarn on account of his 
fraud Blackburn, J., in Lindsay v. Ctmdy^ stated : “The rule is that where 
a person has bona fide acquired an interest in the goods under an existing but 
voidable contract you cannot as against that person avoid the contract. The 
Queen’s Bench unanimously based their decision on the above approach of 
the case. This case was taken up in appeal. The Court of Appeal in Cun(^ 
V. Lindsay^ with equal unanimity held that the plaintiff intended to sell the 
goods to Blankiron & Co. but th it Biankarn fraudulently assumed the posi- 
tion of the buyer. If this was the correct position an offer to sell to Blan- 
kiron & Co. was fraudulently accepted by Biankarn and therefore there was 
no contract at all. The House of Lords also took the same view as the Court 
of Appeal, holding that there was no contract between the plaintiffs und 
Biankarn and that he had no title in the goods received by hint and therefore 
he could pass no title to the third person. Reference in this connexion 
be made to 5oH7er v. Potter.^ In this case no third party was involved and 
the contract was declared a nullity,^ and furnishes another illustration of ^^e 
mistaken identity. The facts were i A man called North catered the plaintiff s 
shop and selected pearls of the value of £2,550 and a ring worth £ 4^. He • 
then wrote out a cheque for £ 3,000 saying, as he did so, you see who I am, I 
am Sir George Bullough, and then he gave an address in St. James Square. 
The plaintiff had hea d of Bullough, and upon consulting a directory he found 
that he lived at the address given. He then said, would you like to take the 
articles with you. North replied, you had better have the cheque cleared 
first but I should like to take the ring as it is my wife’s birthday tomorrow. 
The plaintiff let him do so. North pledged the ring to the defendant tor 
£350, who had no notice for the fraud. Horridge, J., 
jeweller intended to sell to the person present in the shop. He believed the 
Story of the person present in the shop that he was Bullough- It was he 
that the contract of sale has been concluded though it was viodable for the 
fraudulent misrepresentation of North. It was valid until disaffirmed ana 
thus a good title to the ring passed on to the defendant. 


“Here it would be relevant to consider the effect of the _ 

estoppel in the case of unilateral mistake of identity. The 
estoppel can be made applicable to the cases of mistakes by P • * 

The doctrine of estoppel by misrepresentation operates when a m^^ ^ 
another a false impression of some fact as the result ^ JhinatoT^ that 

conduct. The rule as laid down by Bramwell, B-* « ^acnnable 

if a man so conducts himself, whether intentionally or not t 
person would infer that a certain state of things exist an 
ference, he shall afterwards be estopped from denying it. 


8. Effect of mutual and unilateral 

in their works, The Law of Contract, 5th Bd. at p, ^ i mistake 

conclusion thus : “Equity follows the law m holding that a 

does not as n mat er of principle nullify a ~ nrmQlHerine 

indeed, there is no room for equitable relief since the Court ^ J cpnce of the 
the mistake and every other relevant fact, itself determines ™Hfieation 
promise. In general, therefore, a party is not allowed to obtain rectification 


App, 
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or rescission of a contract or to resist its specific performance on the ground 
that he understood it in a sense different from that determined by the Court.” 
The position is illustrated by the case of TampUn v. James,^ followed in 
Vanpraughv, Everidge who had been the highest bidder at an auction 

sale of a public home, resisted a suit for specific performance on the ground 
that he had made a mistake. At the time when he made his bid he believed 
that a certain field, which had long been occupied by the publican was part 
of the lot offered for sale, though in fact it was held under a separate lease 
from a third party. There was no misdescription or ambiguity in the parti- 
culars of sate. On these facts specific performance of the contract in the 
sense understood by the auctioneer was decreed. Beggalay, L. J., who 
delivered the judgment in the case at pages 217 and 218 observed ; ^ '‘Where 
there has been no misrepresentation and where there is no ambiguity in the 
terms of the contract the defendant cannot be allowed to evade specific 
performance of it by the simple statement that he had made a mistake, were 
such to be the law the performance of a contract could seldom be enforced 
upon an unwilling party who was also unscrupulous/* Where a lessor s agent 
had agreed to grant a lease for seven or fourteen years, which the lessor mis- 
takenly understood to mean a lease determinable at his option at the end of 
seven years instead of at the tenant’s option, it was held that specific perfor- 
mance must be decreed against the lessor according to the ordinary accepted 

meaning of the word used/ The particular ^ -1^ ... * . * 

since it is exceptional in nature is one that lies very much within the discre- 
tion of the courts and these certainly are cases in which it has not been 
forced upon a party who has mistaken the admitted sense of a contract. The 
remedy will not indeed be withheld ‘‘merely upon a vague idea as to the true 
effect of the contract not having been known”"^ but as Bacon, V. C., said in 
Burrow v. Scammel^^ it cannot be disputed that courts of equity have at all 
times relieved against honest mistakes in contracts, when the literal effect 
and the specific performance of them would be to impose burden not contem- 
plated and which it would be against all reason and justice to fix upon the 
person who without the imputation of fraud, had inadvertently coinmitted an 
dTccidental mistake would be to give an unconscionable advantage to either 
party.® The same learned author while summarising the attitude of equity 
towards mutual and unilateral mistakes at . page 204 says . In the case of 
mutual mistake therefore while equity generally follow the law it may be 
prepared, if the occasion warrants to relieve a party from an apparent 
contract that might be enforceable at law, but the relief that it has usually 
granted has been a refusal to make a decree of specific performance against 

To prescribe the exact limitations within which such 
decree will be granted or refused is not possible since specific performance is 
an extraordinary and discretionary remedy that is not granted as a matter of 
course. But the authorities show a reluctance to exercise this discretion 
against the defendant if it would be a hardship to hold him to a contract that 

he has misunderstood,” 

In the case of unilateral mistake it is clear that if one party to the 
knowledge of the other is mistaken as to the fundamental character of the 
offer if he did not intend, as the other well knew, to make the apparent 
contract, the apparent contract is a nullity and there is no need, indeed no 
room for any equitable relief. However, although equity tollows the law in 
this respect admits that the contract is a nullity, it is prepared to clinch the 
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matter by v’ormally setting the contract aside or by refusing a decree for its 
specific performance.’ In IVcbster v. Ce.ilr for instance Cccit, who had 
already refused to sell his land to Webster for £ 2,000 wrote a letter to him in 
which he ofTered to sell for £ 1,250. Webster accepted by return of post 
^'hereupon CeciL realizing that he iiad mistaken by writing £ 1,250 for 
£ 2,250 immediately gave notice to Webder of the error. This was operative 
mistake of common law for at any rate in the case of sate of land any 
mistake as to price ‘‘must necessarily go to the whole substance of 'the consi- 
deration of law”.'* Knowledge of the misiake was clearly to be imputed to 
Webster and on the result Lord Romilly refused a decree of specific perfor- 
mance. In Garrard v. Fra'i^c^d and Harris v. Pepperef/d the party aware of 
the mistake was givcii the option of liaving the contract set aside or of sub- 

niittina to it with the tnistak.’ rectified. 

■■ 

19 Surprise. — it is not a technical term and has not ■ been defined any- 
where, Story describes it as ‘‘iIk' slate of being taken unawares ; and when 
a cou;t of equity 'rcIicN'es on the, ground ojf surprise, it does so upon the 
ground that the party has bicn t?.ken so unawares that he has acted without 
the deliberation and uic'er confused and sudden impression. Its true use is 
where something lias been dv>ne which op.*ratcd to mislead or enforce the 
party on the sudden. Sin pi isc, though a very old liead of equity is not a 
separate ground for relief and has no technic.il signification. As a ground of 
relief it seems to fall cither within mistake or undue advantage. The situation 
may not be due to fraud, but to take advantage of it jnay^ be con- 
sidered constructive fraud. iVIcr’e surprise, that is, surprise arising from rash 
and indiscreet action or want of mam re deliberation is no ground for relief. 
It is not of itself a sufficient cause for setting aside a transaction, apart^from 
fundamental error or unconscionable advantaged The word ‘‘surprise’* is a 
word of general signification, so general and uncertain that it is not possible 
to fi,^ it, A man is surprised in every rash and indiscreet action or whatsoever 
is not done with so much judgment as it ought to be ; but a court of equity 
gives relief only when the surprise is accompanied by such circumstances 3^ 
indicate that the party had no oportunity to use suitable deliberation.® 

20. Fraud at cominou law and in equity.^ — In a sense, the inevitable 
outcome of fraud is to cause mistake, but traud may be roughly distinguished 
from misUike on - the footing that the latier may be spontaneous, while the 
former postulates the influence on one party of some action or word on the 
part of the other. Wc have mentioned fraud as a prominent example ot 
the concurrent jurisdiction of equity. This is true, but it is only a pa,rt oi 
the truth, for a good deal of the contribution n.aJe by equity to the subject 
conics within the exclusive jurisdiction. Is the equitable conception oi tiaud 
wider or narrower than the common law conception ? fhis is a question 
which it is not easy to answer by a plain affirmative or negative, the iiuth is 

that common law and equity, though apply tng ^ 

matter of substantive law, originally looked on fraud in more or less ine same 
way, as a failure in (he performance of a special contractual or fiduciary 
duty. Of course, equity acknowledges a wider rang . of fiduciary 
relation but the fact remains that the same idea ot a special duty 
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was common to both systems. But in JPoslcy v. trecftioUy^ common law 
advanced into a ics^ion into uhich cijuiiy coul l not follow it by extending the 
action on the ease to cover all* lalsc slaicnicnts which caused damage to 
another apart entirely t'lOin any conlractua! relation hetween the parties. 
FraU'l ceased to be regarded as an invasion ot a [icrsonal right and came to be 
regarded as an invasion ot a loal rtahi. It overram t' e sphere ot contract and 
entered the sphere of tort, tloncsty to use liiv winds ol Viscount Haldane in 
Nocton V. Lord Ashhurtond became “a duty ol' universal obligation”. 

21. No damage^ anle s rfpresontatioii i'rauduleiit. — With the conception 
of fraud as a loiiy and with u > incN itabl • complimenl, an action for damages, 
cejuity had, of course, notliing to iJo, but it continued to develop it along the 
lities of its o^^ ii conceptiini, whieh remained constant. In the common law the 
very extension oj tre ^cop^ ed the aoiion ol dtC'^iL necessitated the giowth of a 
greater provision in tii'‘ dt iiniiion oi Irarul itself, io visit on the liead ot a 
moially iniiiiecni, thougli c oel*. ssly inaccurLitc man, the payment ot heavy 
damages, is a serious s ep' aiiJ comniun law cw ntnally declined to take it. ^ It 
was finally ^etued in lJer:y P-.c/cy-' that an acnon in iort will not lie against 
a man for a >tateinei)i iaiue by liiu! unless lie had either deliberately spoken 
what he knows to be unti'ii, oi* Ii.is spoken recklessly, without caiing whether 
his statcmcnis weie iruc or 1 aisc. ' si he has \vh:it he. honestly believes to be 
true, then he cannot be sued tor deceit, notwithstanding that the grounds on 
which he based iiis briiel seern tlirnsy and iiia' icc|uato. This decision sets a 
gulf between fraud and innocent n iisrepreseniaiiojK and gives the rule that no 
damages can be obtained ioi' a.n innocent ihisreprcscntatioD.^ 


22. CondiUone anJ aarrasrijes. — 'FiM nj. rendered a contract voidable 
at comnuu^ law : tliat is to !:ay, ii' a person coetd show that he had been in- 
duced to enter into a contract with :inoihei- by a fraudulent representation it 
was open to him to re pud i tie lire coiitract. But if the representation fell 
short of fraud, he could not li-pudiute uni ess he could show that the represen- 
tation was not only material, but fundamental.'’ In cases other than those 
of fraud, common law e-itablislicd a liicrarcliy of representations. If, as in 

V. H representation, tliough not actually incorporated in 

the contract, is nevertheless so vital to it that one of the parties would not 
have entered into the contract at all had ho known it was inaccurate, it is then 
regarded as a condition and the breach of it will render the contract voidable 
entitling the party who relics on its accuracy to repudiate. But if as in 



statements, at the suit of any person 
induced hereby to take .shares in the 
company, unless th- director cah show, 
not only that he honestly believed In 
the truth of the statements, but also 
that he had reasonable grounds for 
doing so. This nullifies the actual 
decision in Derry v. Peek, (1889) H 
App. Caa. 537, but does not, of course, 
eflect the general principle land down 
in that case. Se8 Collins v. Associated 
Greyhound Racecourses, (1930) 1 Oh 1. 
See per Blackburn, J., in Kennedy y. 
Panama, etc., Mail Go., (1867) L. R* 
2 Q. B. 580. 

(1861) 10 C. B. (N. S.) 844 (representa- 
ttoa that sulphur had not been used 
tn the treatment of hops). 


1. (1789) 3 T. R. 51; see Holdsworth, 

« History of English Latu, Vol. VIII. 42 i 
i . . and Nocton y. Lord Ashburton, (l!H4) 

. A. C., 932 at p. 947. 

2, (1914) A. C. 932 at p. 954*. 

*8. (1889) 14 App. Gas. 337 ; see also Angus 
: : y. Gliflprd, { 1891 ) 2 Ch. 449. 

5lf Reese River Mining Co. y. Smith,. 
"(I4ffiB9)'L. R, 4H. Li 64; Arkwright v. 
.IJeWbold, (1881) 17 Gh. D. 301. 

^ : iS' one exceptio hat common 

laetion^oh an implied war- 
ah tlmHty; evolved ■ in. Gollen 
7 & Bf 301 ; 8 F. 

mitloh for 

wRo has 
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Russell V. Nicolopiilo^ the representation amounts to an independent promise 
but collateral to the main contract, then it will be regarded as a warranty 
and the breach of it will entitle the party who relied on it not to repudiate 
the whole contract but to sue for damages.^ Sometimes a purchaser who has 
relied on a condition which has been broken finds that repudiation are of no 
use to him in fact meaningless if, as in Wallis v. Pratt,^ he has already 
parted with the goods to a sub- purchaser ; here he is entitled to treat the 
breach of condition as a breach of warranty, and sue on a warranty ex post 
facto. In Gilchester Properties v. Gomm,^ ^ sold leasehold properties to Y, 
innocently overstating the rentals. Y arranged to resell to Z, stating the 
same wrong figure. Z on discovering the truth, refused to complete. Y could 
not enforce specific performance against X with abalement of purchase price, 
for this would be tantamount to giving damages for an innocent misrepresen- 
tation not amounting to a warranty. 


23. Suggested distinction between fraud and deceit ; Nocton v, Ashbur- 
ton. — But this hierarchy was unknown to equity; which went on the even 
tenor of its way, giving relief to the victim or withholding it from the 
perpetrator of an act which came within the equitable view of fraud. Law 
had come to regard fraud as synonymous with deceit, as primarily a tort, and 
hedged about with stringent requirements, the chief of which was a strong 
moral, or rather immoral element, while equity regarded it, as it had all along 
regarded it, as a conveniently comprehensive word for the expression of a 
lapse from the high standard of conscientiousness that it exacted from a party 
occupying a certain contractual or fiduciary relation towards another party. 

Needle ss perplexities were caused by the insularity, to which the 
practitioners of both systems must plead guilty. They quarrelled over the 
possession of the word '‘fraud** like two dogs over a bone, of which neither 
side was sufficiently strong to tear all the meat. The whole law would have 
been simpler had common law been content to use the word ^'deceit** and 
leave '‘fraud** to equity. We should then have had the perfectly simple 
proposition, that common law will give an action for damages for deceit, 
while equity will, on the ground either of deceit or of fraud, grant cancellation, 
order the restoration of the property, or withhold specific performance. 

But unfortunately neither side cared to understand the other, and the 
result was that, after the Judicature Act, 1873, appalling confusion arose, 
dispelled only in 1914, by the speech of Viscount Haldane in Nocton v. Lord 
Ashburton.^ For this confusion, the practitioners of common law and equity 
were equally to blame. In Weir v. Bell,^ Bramwell, L. J., said : 


1. (I860) 8 G. B. (N. S.) 362 ( lepresenta- 
tion that the contents of a cargo were 
equal to the samples delivered to the 
plaintifi). 

2. As Professor Gutter idge had pointed 
out (51 L. Q. R, 119) ‘'there is a very 
marked tendency to treat any stipula- 
tion as to quantity, quality, or the 
time Or the mode of delivery as a con- 
dition, and careful search in the 
Digests reveals only a very few cases 
in which such stipulations have been 
treated as warranties. It would seem, 
in fact, that if a promise by the seller 
is in any way material it must be 
treated as a condition”. 

3. (1911) A. C. 394. The mere fact that 
the sellers have inserted a clause "sel- 
lers give on warranty” in the contract 
docs not preclude the buyer from tak- 


ing full advantage of the breach of a 
statutory condition under the Sale of 
Goods Act, 1893, which may involve 
treating the breach of such a condition 
as a breach of warranty. also 

Baldry o, Marshall, (1925) 1 K. B. 260. 
Further,* in Andrews o. Singer, (1934) 
IK B. 17, it was held that a clause 
excluding implied statutory conditions 
could noL cover the breach of an ex- 
press condition. But in L. Estrange 
u. Graucob, Ltd., (1934) 2K. B. 394, 
sellers at last found an impregnable 
armour by excluding all conditions, 
express or implit^d. As to the unfor- 
tunate practical effect of this decision, 
P. A, London, in 51 L. Q. R. 272. 

4. (1948) 1 All E. R. 493. 

5. (1914) A. C. 932. 

6. (1878) L, R, 3 Ex. D. 238 at p. 243. 
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“To make a man liable for fraud, moral fraud must be proved 
against him. 

**l do not understand legal fraud,*’ 

Well, or course, he is right, so far as, the common-law action for damages 
goes, but his words are capable of conveying, and did convey, the erroneous 
impression that the Judicature Act had, in some mysterious way, annihilated 
the old equity jurisdiction to relieve against “equitable fraud” by granting 
or withholding its own particular remedies. 

The contribution of equity practitioners to the confusion began before the 
Judicature Act. Instead of taking a bold line and applying the word “fraud” 
indiflerently to all failures in relations wherein equity set a certain standard 
of conduct, they fled to timid and unconvincing epithets, using the phrase 
“actual fraud,” to express situations in which a party had been guilty of moral 
fraud, fraud accoiding to common law, and “constructive fraud” to express 
situations of which equity alone A^'ould take cognizance. In a word, they used 
one expression to denote the concurrent, and another to denote the exclusive, 
jurisdiction of equity. 

After the Act, Jessel, M. R., went to the other extreme, by attributing 
to it a totally wrong effect. For, in Stnith v. Chadwicfc^^ he^ said that an action 
for deceit would lie in a case in which one party had been induced to act to his 
detriment on a representation made by another without.reasonable grounds 
for belief in its truth. He must have reasoned thus to himself i “Law and 
equity*' were in conflict over fraud : now the Act says that in such a case 
equity is to prevail ; therefore an action for damages now lies in any ^ case in 
which a man has been guilty of conduct which equity will label ‘ fraud . 
His first premise contains truth, but his conclusion is a complete non segintur. 
He was suflFering from an aggravated attack of the heresy that has been so 
prevalent during and since his time, that the Judicature Act fused equity with 
law, whereas it was mainly a reform in adjective, and not in substantive law. 

The real effect of the Act was to enable the Supreme Court of Judicature 
to apply any remedy previously applicable either at law or in equity^ but the 
remedy of damages was never applicable in equity at all, or at law for fraud 
other than moral fraud j how, then, could the Act possibly have conferred any 
new power on the Court to grant damages for equitable fraud . But it is a 
common phenomenon that those who live contemporaneously with the passing 
of a great statute view it, as it were, with belladonna in their mind s eye , its 
true interpretation is left to a disillusioned posterity. Fortunately for us, 
Viscount Haldane has now brought light out of darkness. In Nocton v. 
Lord AshburtoUi^ A, a solicitor advised his client, to release part of a 
mortgage. B took his advise and suffered heavy loss thereby. ^ ^ 

an indemnity to cover the whole of his loss. Neville, J., treated the claim 
simply as one for damagesifor deceit. Finding no moral fr^d, he decided in 
favour of A* He conceded that B might have succeeded had he based his 


K, B. 557 at p. 588, “The case of Ken- 
nedy y. Panama, etc. Mail Go., (1867) 

L. R. 2 Q. B. 580, so far as it decided 
that an innocent misrepresentation, 
though material is not a ground for 
rescission unless it is also fundamen- 
tal, is no longer law.” 

3. (1914) A. a 932. 

S.R.A.— 71 


' f. (1882) 20 Ch. D, 2744. His dictum was 
for the plaintifl failed on the 
ground that the plaintiff had not 
relied on the false statement, and so 
had not fulfiled one stringent require- 
ment both of law and of equity. 

2. .So Scrutton, h. I., is clearly correct in 
poihtihg out in Lever e. Bell, (1931) 1 
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claim on negligence, on the principle itnperitia culpce adtiutnetutur^ but held 
that it was not permissible to turn an action for deceit into an action for 
negligence. 

The Court of Appeal agreed with him on this point of procedure, but 
took the most unusual step of upsetting his finding of fact, and 
giving relief on the footing that he had been guilty of fraud. The House of 
Lords afiBrmed their judgment, but on very different grounds. They strongly 
deprecated the practice of the Court of Appeal upsetting the finding of fact 
by the Trial Judge, in view of the fact that the latter had, what the former had 
not, the advantage of seeing and hearing the parlies in the witness-box. But 
they based their decision on the ground that this was not a common law 
action for deceit at all, but an equitable action based on the fiduciary relation 
between the parties. A solicitor owes duties to his client analogous to those 
which a trustee owes to his cestui que trust, and if he fails in these duties, he 
must indemnify the client for any loss he suffers, just as a trustee must 
reimburse his cestui que trust for the loss of his money through an improper 
investment made by the trustee. The indemnity claimed here by B is 
analogous to this duty of the trustee to make good a loss, and in no sense to 
the damages recoverable at common law for the tort of deceit. ^ 

24. Equitable remedies for fraud — Difference between innocent and 
fraudulent misrepresentation not vital in equity. — Before examining some of the 
important cases in equity, it should be again noted that in law the word 
“fraud” connotes moral obliquity ; in equity it does not necessarily con- 
note any moral obliquity, but is simply a generic term signifying conduct 
which falls short of the standard which equity prescribes in equity there is 
little real distinction between Innocent and wilful misrepresentation. Of course, 
according to the traditional division, the former falls within the exclusive, the 
latter within the concurrent jurisdiction but division has outlived its practical 
usefulness. But they are alike in that, where either is proved, equity will 
decree cancellation for the victim, or refuse specific performance to the perpe- 
trator of the fraud, one difference, it is true, there is. If the misepresentation 
is innocent, equity will not order cancellation of a contract unless the parties 
can be restored to their previous position ; thus in Angel v, 
cancellation of an executed lease was refused. But as to cases of wilful 
misrepresentation, Lord Blackburn in Erlanger v, New Sombrero Phosphate 
CoJ^ said : “The practice has always been for a court of equity to give the 
relief whenever, by the exercise of its powers, it can do what is practically just, 
though it cannot restore the parties precisely to the state they were :n before 
the contract.” 

25. Rectification never asked for unless mistake induced by fraud. — 
Rectification is never asked for in cases of pure fraud (except, of course, 
in a case such as that put by Lord Macclesfield, in Viscountess Montacute 
V. MaxwelP of parties making an agreement which lis required by the Statute 


1. Distinguish the position of a banker, 
who is under no duty to advice a cus- 
tomer as to investments. See Jianbury 
V, Bank of Montreal, (1918) A. C, 626. 

2. See further, on the distinction between 
damages and indemnity, Whittington 
V, Seale Hayne, (1900) 82 L. T. 49 ; 
New Bigging o. Adam, (1886) 34 Ch. 
D. 582. 

3« (1911) 1 K. B. 666 ; see also Seddon v. 


North Eastern Salt Co., (1905) 1 Ch. 
326. But Scrutton, L. J., in Lever 
Bell, (1931 1 1 K.B. 557 at p. 558, reserved 
liberty to question this principle, and 
see Cheshire and Fifoot, Lobd qf Conr 
tratts, 188,190; H. A. Hemmelmann, 
55 L. Q, R. 90. 

4. (1878) 3 App. Cas. 1218 at p. 1278 ; cf. 
Armstrong v. Jackson (1917) 2 K.B. 822. 

5. (1720) 1 P. Wms. 618 at p. 620. 
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of Frauds to be in writing and one of them fraudulently changing it for an 
entirely different agreement which he gets the other to execute) though it may 
be asked for when it has led to mistake. One is left with refusal of specific 
performance and cancellation. It has been seen that the former leaves the 
remedy at law still standing while the latter destroys it.^ As in the case of 
mistake, so in the case of fraud, equity is more chary of applying the latter 
than the former. 


26. In fraud, as In mistake, easier to resist specific performance than 
to get cancellation. — ^The distinction is taken in Cadntan v, Horner,^ who 
was agent, had agreed to take farm off his hands. B refused to 
convey on the ground that A had misrepresented its value, and also had said 
that much more had to be done to it in the way of repairs than turned ^ out 
to be the case. The conduct of B is difficult to understand, as he admitted 
a rental value of the farm, which worked out very close to the figure named 
by A as its value. Grant, M. R., thought that B probably could not have 
obtained cancellation, but was entitled to resist specific performance on 
the ground that any misrepresentation by a plaintiff, however slight, provided 
only that it is material, disqualifies him from applying for equitable relief. 
Plumer, M. R., in Viscount demount v. Tasburgh,^ said that the misrepre- 
sentation operated as a personal bar to the party who has practised it. A 
purchaser is entitled to look at the ostensible authority of the agent of the 
vendor ; it was held in Mullens v. Miller* that if such an agent misleads an 
intending purchaser by making untrue though unauthorized statements about 
the property, the vendor cannot compel specific performance. 

27. Misrepresentation must be material. — But in order to enable 
a defendant to resist a decree, it must be shown that the misrepresentation 
was material, Lord Bldon, in Stewart v. Alliston,^ cites Lord Thurlow as 
authority for the proposition that it is against conscience to take advantage of 
small variation in the description of the thing contracted for, and goes on to 
make the somewhat paradoxical remark : 

“The principle, being once established, was gradually enlarged till 
a specific performance in equity became at length a performance of 
anything rather than the real contract between the prties.” 

One must here go back to consider, in the light of some more cases, the 
subject of misdescriptions in a contract of«sale. In Johnson y. Smarts b. house 
was described as “substantial and convenient/* and having five bedrooms : 
actually it was out of repair and some of the bedrooms were very small inner 
rooms, without fireplaces. It was held that the purchaser must complete, 
as there was no misstatement of fact, there being in fact five bedrooms, 
and the adjectives related to matters of opinion, not of fact. In Scott v. 
Hanson J an imperfectly watered piece of land was described as “uncommonly 
rich water meadow** ^ here, too, it was held that there had been no^ material 
misrepresentation. The words, taken as a whole, represented nothing more 
than the loose opinion of an auctioneer, on which the purchaser 
could not be supposed to have placed reliance ; the word “rich** referred to 
the quality of the land, not of the irrigation ; and a meadow may still be 
properly described as a “water mead w*’ although it has not at all times the 
uncontrolled use and command of water. In a case Mohan v. Aincought^ a 
person to purchase a dwelling- hou-se in Liverpool and before the contract, on 
ah inquiry by him as to whether the house sustained war damage the vendor s 


L Mortlock v, BuUcr, (1804) 10 Ves- 292. 
21 (18J0) 18 VcB. 10 j J« also Wall v, 
' Stubbs, (1815) 1 Madd. 80. 

3. (1810) I Jac. & W. 112. 

4. (1882) Ch. D. 194. 


5. (1815) 1 Mer. 26. 

6. (I86 0 2Giff. 151. 

7. (1826) I Sim. 13 : (1829) 1 Russ. & My. 
128. 

8. 1952 W. N. 68 at p. 69. 
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solicitor made an innocent representation : 'T understand not.” After the 
sale was completed it turned out that the house sustained war damage. In a 
suit by the vendor for damages for £ 95 as damages for breach of warranty, 
Evershed, M. R., held that the answer did not amount to a warranty and that 
no damages could be recovered. But in Smith v. Land and House Property 
Corporation,^ had agreed to buy a hotel from B who had described his 
lease in present occupation as ‘"a most desirable tenant”. It was held that 
these words were an expession of fact, not of mere opinion, and so, when the 
lessee, prior to completion of the sale, went into liquidation, A was entitled 
to cancellation of the whole agreement Cancellation will not be granted on 
account of a statement of opinion, as opposed to a statement of fact, but 
Lord Merrivale pointed out in Bisset v. Wilkinson^ that — 

‘"a representation of fact may be inherent in a statement of opinion 
and, at any rate, the existence of the opinion in the person stating it is 
a question of fact.” 

The purchaser was claiming to rescind on the ground of the falseness of 
a statement made by the vendor as to the carrying capacity of the land for 
sheep ; it was held that he could not, as the vendor’s words came within the 
category, not of misstatement of fact, but of statement of an opnion which he 
honestly held. 


28. Cases on particulars of sale at auctions. — ^Vagueness in the 
particulars of sale at an auction puts a purchaser upon inquiry ; thus, in 
Trewer v. Newcome,^ specific performance was decreed against such a purcha- 
ser, who had brought land vaguely described, without troubling to make any 
investigations. But a definite representation on a point affecting the value 
of the subject of sale will, if untrue, entitle the purchaser to resist specific 
performance. Thus, in Lord Brooke v. Rounthwaite,"^ the amount of timber 
on an estate had been wrongly stated; compensation was impossible, the Court 
being unable to measure the extent of the deficiency, owing to the fact that 
the particulars of sale did not express the number of trees or the quantity of 
timber, so the bill was dismissed, [n a sale of certain property by auction the 

defendant was declared to be the highest bidder. Later, on 
Representation, the representation that he was in fact a purchaser and not 

not a pu cr. ^ puffcr, the defendant entered into a contract to sell the 

property to the tfiaintiff, subject to National conditions. 
In an action by the plaintiff for specific performance the defendant pleaded 
that he was only a puffer. Repelling this plea Luxmoore, J., decreed specific 
performance.^ In Hunt v. Palmer,^ leasehold shops described in the paiticulars 

of sale as “valuable business premises” were put up for 
auction, subject to certain conditions and to National con- 
ditions of sale. The defendant who became aware of the 
sale on the day of auction bid at the auction and made the 
deposit. During investigation of title it appeared that there were restrictive 
covenants which prohibited any other trade or business than that of a ladies* 
outfitter, etc. In an action by the vendors for specific performance the 
defendant counter-claimed rescissions of the contract and to recover his depo- 
sit. Clauson, J., held that a shop which could be used for one purpose only 
was not fairly described as “valuable business premises” and that this mislead- 
ing representation disentitled the vendors to specific performance. Refund of 
the deposit to the vendee was also ordered. 


Representation 
as valuable business 
premises. 


1. (1884) 28 Ch. D. 7, 

2. (1927) A. G. 177, 

3. (1813) 3 Mer. 704 ; cj^, Clarke v- Mac- 
kintosh, (1872) 4 Gift. 134. 

(1864) 5 Hare 298 at p, 304. 


5. Hills and Grant v. Hodson, (lOS-l ) 1 Gh. 
53 : 103 L. J. (Ch.) 17 : 150 L. T. 16. 

6. (1931) 2 Ch. 287 : 100 L. J. (Ch.) 356 : 
145 L, T. 630. 


4. 
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29. Reliance must have been placed on representation.— The 
requirement of materiality in the representation goes hand in hand with 
the requirement* not less stringent, that reliance must have been placed 
upon it. In Fellowes v. Lord Gwydyr and Page,^ Fellowes falsely assumed the 
character of agent to Lord Gwydyr; but it was held that Page could not 
resist specific performaiicc on that ground, as the evidence showed that the 
personality of the contractee was of no moment to him ; it was all one to him 
with whom he dealt.^ It is laid down in Clapham v. Shillito^ that the Court 
will attach much importance to the fact that a party has taken energetic steps 
to verify representations made to him, for such action on his part will lend 
colour to the supposition that he was not deceived by the representations. 
So, in Clarke v. Mackintosh,^ where the vendor of a brewery made various in- 
consistent representations, as to the profits of the concern which demanded 
invcstig&tioii for which the vendor gflve every facility, and which th® 
purchaser partially carried out, specific performance was decreed. It is 
Wgested by Stuart, V, C., that the innocene of the statements throws upon 
the party to whom they are made the onus of making inquiries and that equity 
will not help him if he does not make them at all, or is negligent in making 
them, but this can hardly stand in view of the emphatic words of Jessel, 
M. R„ in Redgrave v. Hurd^ : 

“The effect of a false representation is not got rid of on the ground 
that the person to whom it was made has been guiliy of negligence.” 

The very fact of a material misrepresentation having been made with the 
obiect of inducing a man to enter into a contract raises an inference of taw 
that he was actually induced by -it. The plaintiff had greatly overstated the 
value of his business. The defendant, on discovering its real value refused to 
carry out his agreement to purchase it, counter-claiming, against the plaintiff s 
suit for specific performance, cancellation and the return of his deposit. He 
was successful in obtaining both. Had the overstatement been fraudulent he 
could of course, also have recovered damages in tort. Jessel, M. R., took 
occasion to say that it. is just as much against conscience for ^ to attempt to 
keep B to a contract which A now knows to have been induced by 
misrepresentation as originally to urge him to it by means of a statement which 
A then knew to be untrue. For the purpose of equitable remedies, the two 
processes are identical ; for the purpose of the common action o deceit, 
they are as wide as the poles apart. With v. O’ Flanagan^ carries the principle 
of Redgrave v. Hurd^ a little further. The facts were very similar, with the 
exception that the representation by the defendant to the value of his 
medical practice was actually true when stated, but had become untrue 
owing to change of circumstances before the contract was signed. It was held 
th&t the representation must be treated as continuing until this date, and that 

the plaintiff was entitled to rescission. 

30 How far concoa^ment can amount to fraud. — This brings us to 
* Can fraud be committed by refraining 


special qualifications of the agent. 

3. (1844) 7Beav. 146, 

4. (1862) 4 Gift, 134. The requirement 
that the false representation must act- 
ually deceive is found also in the com- 
mon law action for deceit , Hosfal 
p. Thomas, (1862) 1 H. & G. 90, cf.pit 
Lord Tenterdon in Dobel o. Stevens, 
(1825) 3 B. & G. 623. 

5. (1881) 20 Gh. D. 1 at p. 14. 

6. (1936) Gh. 575. 

7. (1881) 20 Ch. D. 1 at p. 14. 


the subject of concealment in general. 

1, (1829) 1 Russ. & My. 83 , Smith p. 
Wheatscroft, (1878) 9 Ch. D. 223. 

2. Of. Dyster o. Raudall, (1926) Ch. 922, 
where the defendant sought to resist 
specific performance on the ground 
that he would not have entered into 
the contract had he known the plaintiff 
to be the undisclosed principal. The 
defence failed, as the contract was 
simply for the sale of land for a lump 
sum, and not one in which ^the defen- 
dant could Aow that he relied ^on any 
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from speech as well by speaking ? The broad common law rule was stated 
by Lord Cairns in an often-cited passage in Peek v. Gurftey^ : 

“There must be some active misstatement of fact, or, at all events such a 
partial and fragmentary statement of fact, as that the withhoJding of that which 
IS not stated makes that which is stated absolutely false.” There is no more 
lying report of a speech than a garbled report with words, really spoken, 
wrenched from their context; so the concealment of one item in a set of facts 
may represent all the revealed facts in a totally wrong light. In such a case 
an action of deceit will lie. But mere non-disclosure, by itself will give rise to 
no action at common law except in contracts uberrimae It may be a 

pound for equitable remedies. ^ As to the undesirability of the same solicitor 
being ernployed by both sides, see per Lord Eldon in Owen y, Foulke% H and 
B were clients of the same solicitor, MB gave M authority in writing to sell 
certain property. Acting on this, M entered into an agreement with H to 
sell the property to him. Lord Cranworth held that this was a transaction in 
which there was a necessity for the utmost openness of dealing, and, not being 
satisfied that this existed, refused specific performance. It appeared that M 
had failed to disclose to both the whole nature of the dealing. But though 
equity demands candour it does not demand garrulity. For instance, a vendor 
of land must describe the land accurately,^ and disclose every material defect 

Unless, of course, he can get the purchaser to agree to a special 
condition that he is to take the land as he finds it. But he need not go out of 
his way to be communicative; above all, he is not compelled to supply eyes to 
a purchaser who chooses to inspect the property blindfold. Thus, in Bowles v 

^ bought a meadow from ,B; B never told him that a road went 
roug it, but It was heid that B s silence did not entitle A to resist specific 
performance, as he could easily have discovered the presence of the road lor 
himself. But in Shirley v, Stratton,^ the vendor “industriously concealed” the 

exiJknce of a wall which would have to be repaired at some expense to pre- 
vent the flooding of the estate; Lord Thurlow dismissed the bill for specific 
pertormance. These two cases differ widely from each other; in the former the 
vendor was merely silent about an inconvenience, whereas in the latter he 
took active steps to conceal a vital obstacle. It is impossible to lay down hard 
and fast rules as to what facts a man is under an obligation to disclose. It has 

V. Lever^ the House of Lords has finally condemned 
the Idea that a servant who has been guilty of breaches of his duty towards his 
employer is bound to inform him of them. In Turner Green » Chitty J 
follows the example of Fry’ in citing the words of Cicero to explain 'the 
ditterence between mere silence and active concealment : 


*^Aliud estcehre, aliud tacere, negue enim id est celare quicquid reticeas'' 
He adopts as an authoritative statement of law a sentence of Fry : 

Mere silence as regards a material fact which the one party is 
not under an obligation to disclose to the other cannot be a ground 
for rescission or a defence to specific performance.” 

A and B had met in order to arrange a compromise of an action. Before 
the meeting C, ^’s solicitor had telegraphic information of some proceed- 
ings which were turning out favourably for B. It was held that C was under 
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no duty to disclose this, and the compromise must stand. In Greenbalgh v. 
Brindley it was held that the vendor of a house with windows overlooking the 
land of a third person is under no obligation to disclose that the windows 
have acquired no easement of light over the land. 

31. Contracts uberrimae fidei.— In the case of contracts uberrimae fidei 
disclosure of every material fact is required both by law any by equity. 
By far the most important of this type of contract is the contract of insurance. 
Not all contracts of insurance are contracts of indemnity,^ but all are contracts 
uberrimae fidei, A policy may be vitiated through concealment of matters which 
are in fact material, though the party did not believe them to be material.^ 

London Assurance v. Mans el , most frequently cited case is London 
Assurance v. Mansel.^ Mansel made a proposal for life assurance to the plaintiff 
office. One of the questions they put to him was, “Has a proposal ever been 
made on your life at any other office or offices ? If so, where ? Was It 
accepted at the ordinary premium, or at an increased premium, or declined ? 
He answered, “Insured now in two offices for £ 16,000 at ordinary rates. 
Policies effected last year.’- This was true as far as it went, but it kept back a 
vital part of the real truth, that Mansel had made proposals to several other 
offices, who had declined him altogether. It was held that the office was 
entitled to have the policy cancelled, on the ground that Mansel had been 
guilty of a material concealment. In Locker and Wolf v. Western Australian 
Insurance Co,,^ Slesser, L. J., remarked that it is fundamental in insurance 
law that the company is entitled to be satisfied as to the “moral hazard . 
On this footing the Court of Appeal decided that non-disclosure by a 
proposer for afire policy, of a refusal by another company to issue a motor car 
policy, on the ground of untrue statements in the proposal form, amounts to 
non-disclosure of a material fact entitling the fire company to avoid the policy. 

Wauton V. Coppard: Lamar e v. Dixon , — At the risk of seeming to retrace 
old ground, it will be useful to mention two more cases, from which one sha 1 
attempt to draw a final moral, which will be seen to apply to fraud m all its 
phS'Ses In Wuuton v. Coppard^^ A entered into negotiation with By the agent 
of C, for the purchase of a house for the purpose, known to B, of carrying on 
school for boys, B admitted to A that there was a covenant affecting the 


1. (1901) 2 Gh. 324. The head-note bor- 
rows the terminology of the common 
law in saying that such a contract ^‘im- 
plies no representation. or warranty'* 
that the windows enjoy the easement. 

Where equity would say that a man is 
under a duty to disclosa a thing, com- 
mon law says that there is an implied 
condition or warranty as to that 
thing. A plaintiff may, by different 
roads, come round to the right to 2. 
repudiate at law, or a right to have 
the contract cancelled in equity. In 
Keateso. Lord Gadagon, (1851) 10 C.B. 

591, it was held that no action would 3. 
lie against B, who had let to an un- 
furnished house, without disclosing 
that it was In a ruinous state. But in 
Collins ». Hopkins, (1923) 2 K. B. 617, 
ii WM held that in the CMe :of a fur- 
1 hisbed house there is an ' implied con- 4. 

dition that the house is reasonably 5. 

fit for habitation, *and so the .tenant 6. 
could repudiate bis contract, on dis- 


covering that the house had recently 
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house, but told him that nothing in it would prevent him from carrying out 
his purpose. Romer, J., being satisfied that B was wrong, and that the 
covenantee would be able to restrain A from using the house as a school, held 
that A was entitled to rescind his contract with C. In Lamare v. Dixon,"^ A 
agreed to take a lease of some cellars from B. B had verbally promised him 
that they would be dry, A having insisted that this was essential to his purpose 
of storing in them a large stock of wine. Relying on the promise, he hrought 
in many bottles, but found to his disgust, that the cellars were damp. He 
went on using them, but never relaxed his complaints; eventually he refused to 
execute the lease; and it was held that the non-performance of the promise by 
B rendered it impossible for him to obtain specific performance against A, In 
both these cases there was a complete absence of such deceit as could form 
the grounds for an action at law for damages, but in each case one of the 
parties had, by his conduct, put himself out of harmony with equity. The 
keynote of the whole equitable view of fraud is that one of the parties has, 

by his conduct in a certain situation, raised up against himself a personal 
bar.^ 

Victim of fraud may lose remedy through delay. 

The victim of equitable fraud may, of course, disentitle himself to relief 
through delay. In Lamare v. Dixoriy^ the plaintiflf argued that the defendant’s 
conduct in entering into possession of the cellars and occupying them for two- 
years, together with the payment of rent, amounted to acquiescence on his 
part and precluded him I'rom .resisting specific performance. But it was held 
that these actions were susceptible of the interpretation that they were neces- 
sitated by the paramount consideration of preserving the wine, and in no way 
prevented the defendant from raising as a defence the non-performance by the 
plaintiff of his promise, of which he was constantly being reminded by the 
defendant’s complaints. 

32. ^‘Do not contain all terms agreed between the parties. Jn 
a case contemplated by last paragraph of Cl. {a) the terms of the contract in 
writing do not embody the whole agreement between the parties, and, but for 
a misrepresentation made or an undertaking given by the plaintiff, the defen- 
dant proves he would not have consented to have the truncated agreement 
reduced to the form of writing. The defendant was induced to enter into the 
contract by reason of this engagement on the part of the plaintiff ; the plaintiff 
must, therefore, fulfil his agreement before he can get specific performance.^ 
The clause was held to apply in a case where the plaintiff sued for specific 
performance of an agreement in writing which set forth, inter alia, that the 
defendant agreed to sell under certain conditions as agreed upon, a share in a 
house and the defendants in defence to a suit for specific performance 
alleged that the written agreement did not contain the whole of the agreement 
between the parties and offered parol In support of there contentions.* **If it 
ca > be shown that the written contract which is sought to be enforced was 
only signed in consequence of some collateral contract having been come to 
uie plaintiff must either submit to the collateral contract or have his action 
for specific peiformance dismissed; and this although the collateral contract is 
not evidenc^ in wiiting. Thus, in Clark v, Grant,^ where trustees of a 
charity sought specific performance of written contract to take a lease and the 
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main defence was a parol contract of the same date as the written one and 
affecting the parcels. Grant, M. R., held that evidence to prove the parol 
contract Wvas admissible, and that, if it were proved, it would be against 
equity and fraud on the defendant to insist upon his performance of a 
contract, which he had only signed on the faith of an alteration being made 
in one of its terms. ^ 

33. Scope and application of Cl. (b) to Sec. 18 (new). — -This clause 
contemplates a case where neither party is to blame. Both are agreed to as 
their object, i.e. some legal result; but by reason of error in drafting they are 
both baulked of their purpose. The error may be either of fact or law ; but 
where the parties have agreed upon the law there can be no relief,^ But here 
both the parties with their eyes open draw up their contract in one way 
because they at the time think it best to do so, they cannot afterwards ask the 
Court to make and execute different contract for them, when facts turn out 
otherwise than they calculated.^ 

34. Scope and application of CJ. (c) to Sec. 18 (new). — This clause 
covers a case of addition or alteration subsequent to the written agreement, 
which does not amount to an abandonment of it.* ft has no application to 
the case of the substitution of the original agreement by a new one.^ The 
clause, however, is not confined in its application to variation before the 
breach of the contract and the parties may agree to vary the terms after the 
breach.® 

New Old 


19. Relief against parties 
and persons claiming under 
them by subsequent title. — 

Except as otherwise provided 
by this Chapter, specific perfor- 
mance of a contract may be 
enforced against — 

(a) either party thereto ; 

(^) any other person claiming 
under him by a title arising sub- 
sequently to the contract, except 
a transferee for value who has 
paid his money in good faith 
and without notice of the origi- 
nal contract ; 

(c) any person claiming under 
a title which, though prior to 
the contract, and known to the 


27. Relief against parties 
and persons claiming under 
them by subsequent title. — 

Except as otherwise provided 
by this Chaptci, specific perfor- 
mance of a contract may be en- 
forced against— 

(a) either party theieio ; 

{b) any other person claiming 
under him by a title arising sub- 
sequently to the contract, except 
a transferee for value who has 
paid his money in good faith and 
without notice of the original 
contract, 

(c) any person claiming under 
a title which, though prior to 
the contract, and k own to the 
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New 

plaintiff, might have been dis- 
placed by the defendant ; 

(d) when a company has enter- 
ed into a contract, and subse- 
quently becomes amalgamated 
with another company, the new 
company which arises out of 
the amalgamation ; 

{e) when the promote! s of a 
company have, before its incor- 
poration, entered into a contract 
for the pin po se of the company 

and such contract is v\arranted 
by terms of the incorporation, 
the company : 

Prov ided that the < ompany has 
accepted t he contract and com- 
municated such acceptance to 
the other party to the contract. 


Old 

plaintiff, might have been dis- 
placed by the defendant ; 

{d) when a public company 
has entereci into a contract, and 
subsequently becomes amalga- 
mated with another public com- 
pany, the new company which 
arises out of the amalgamation ; 

(e) when the promoters of a 
public comp.any have, before its 
incorporation, entered into a 
con ti act with the compajsy; pro- 
vided that the company has 
ratified an i adopted the contract 
and the contract is wax ranted 
by the terms of the incorpora- 
tion, ^ 

Illustrations 

To clause (b) — A contracts to convey 
certain land to B by a particular day. 
A dies intestate before that day with- 
out having conveyed the land, B may 
compel A's heir or other representative 
in interest to perform the contracts 
specifically. 

A contracts to sell certain land to 
Bfor Rs. 5,000. A afterwards conveys 
the land for Rs. 6,000 to C, who has 
notice of the original contract'. B may 
enforce specific performance of the 
contract as against C. 

A contracts to sell land to B for 
Rs. 5,000. B takes possession of the 
land. Afterwards A sells it to C for 
Rs, 6,000, C makes no enquiry of B, 
relating to his interests in the land. B^s 
possession is sufficient to affect C with 
notice of his interest and he may 
enforce specific performance of the 
contract against C. 

A contracts in consideration of Rs. 
1,000, to bequeath certain of his lands 
to B. . Immediately after the contract 
A dies intestate, and C takes out 
administration to his estate. B may 
enforce specific performance of the 
contract against C. 
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A contracts to sell certain land to 
B. Before the completion of the con- 
tract, A becomes a lunatic, and C is 
appointed his committee. B may spe- 
cifically enforce the contract against C. 

To clause (c)— A, the tenant for the 
life of an estate^ with remainder to B, 
in due exercise of a power conferred 
by the settlement under which he is 
tenant for life, contracts to sell the 
estate to C, who has notice of the 
settlement. Before the sale is com- 
ileted, A dies. C may enforce specific 
perf ormance of the contract against B. 

A and B are Joint tenants of land, 
his undivided moiety of which either 
may alienate in his lifetime, but which, 
subject to that right devolves on the 
survivor . A contracts to sell ■ his 
moiety to C, and dies. C may enforce 
specific performance of the contract 
against B. 
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[.egislative changes 
Eleasons for the change 
Scope of the section 
Clause {a) 

Clause {^) — Principle 

Scope . • * 

Specific performance against 
person not impleaded in plaint 
are not available •• 

“Any other person claiming 

under him” 

Section 48, Registration Act 
and Sec. 27 (6), Specific Relief 
Act 

Applicability 

“Essentials of” of the section 
What is good faith ? 

When subsequent transferee is 
liable to perform the contract 
at the suit of purchaser 
Subsequent vendee, necessary 

Clause pre-supposes a valid 

contract 
Paid his money 

plaintiff when cannot be depriv- 
ed of his right . - 

Transferee for value m good 
faith and without notice 
Transferee with notice of prior 
agreement to sell 
Burden of proof 
Onus 

Burden light 
Notice 

Notice, nature of 
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25. When notice does not matter ... 

26. Actual notice 

27. Notice by post— Presumption ... 

28. Notice through newspapers 

29. Notice before actual payment 
of purchase mont y or registra- 
tion of sale-deed— Effect 

30. Constructive notice »•' 

31. Gases in which constructive 

notice has been held to be im- 
plied in England ”■ 

32. Necessity to investigate vendor s 

title *•* 

33. Notice from not investigating 

title 

34. Abstract of title 

35. Notice from not enquiring for 
deeds 

36. Notice to husband 

37. Gross negligence 

38. Registration as notice ... 

39. Registration of sale-deed by 
Judgment-debtor is no notice to 
the decree-holder 

40. Family settlement creating char- 
ge on an immoveable property... 

41. Possession as notice 

42. Notice to agent ••• 

43. Notice to acting partner is notice 

to firm , , 

44. Notice to some members of joint 
Hindu family 

45. Specific performance and posses- 
sion . *•* 

46. Subsequent suit for possession 

is in order 
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47. Subsequent purchaser-— When 51. Clause (c)— Scope and construc* 


protccte I ... 608 tl>n ... 610 

48. Subsequent transferee if neces- 52. Contract ... 610 

sary party ... 609 53.. Clause (d) — Principle ... 611 

49. Form of decree ... 609 54, Clause (e) — Scope ... 611 

50. Receiverj appointment of ... 610 55, Ratihed or adopted contract ... 611 


1 . Legislative changes. — This section corresponds to old Sec. 27. Clauses 
{a\ (b) and (c) of the old section have been reproduced verbatim ia this 
section. In Cls, (d) and (e) of the old section the word ^'public” before the 
word “company” wherever they occur have been omitted. In CK {e) the 
words “with the company ; provided that the company has ratified and adopted 
the contract and the contract is warranted by the terms of the incorporation” 
occurring at the end of Cl. ie) have been substituted by the words “for the 
purpose of the company and such contract is warranted by the terms of the 
incorporation, the company”. A new proviso has been added at the end of 
this section. The illustrations have been deleted, 

2. Reasons for the change. — The Law Commission of India in their 
Report on the Specific Relief Act, 1877, says : 

“Clause {h) of Sec. 23 (old) and Cl. (e) of Sec. 27 (old) deal with 

pre-incorporation contracts of companies Section 27 (^) (old) lays 

down the converse rule of liability of the company in respect of simi- 
lar contracts made by the promoters. These two provisions of one 
Act are founded on the English law as it stood at the time when the 
Act was passed.^ Later English decisions have taken the view that a 
company is neither bound by^ nor entitled to take the benefit oP the 
pre-formation contracts made by its promoters. The provisions of the 
Specific Relief Act have, however, been applied in India even recently/ 
without referring to the change in judicial opinion in England. 
Though a company cannot technically ratify a contract made before 
its incorporation, there would appear to be no reason why the com- 
pany should not be entitled to choose to take the benefit or the burden 
of a contract made on its behalf by its promoters, by communicating 
its acceptance of the benefit or the burden to the other party to the 
contract. There is no provision in the Companies Act, 1956, which 
prevents a company from accepting the benefit or burden of a pre- 
incorporation contract. We, therefore, recommend that Cl. (h) of 
Sec. 23 (old) and Cl. {e) of Sec. 27 (old) be retained, with suitable 
verbal changes indicating that the contract would be enforceable by or 
against a company if the company accepts the contract and signifies its 
acceptance to the other party to the contract.” Again at. page 34 of 
the Report the Law Commission says : “In (old) Sec. 27, CL (c) has to 
be omitted in view of the present state of the law relating to promoter 
contract {see para. 55, ante). In (old) Sec. 27, CL {d\ the word 
‘public’ has been omitted inasmuch as the priucipte embodied in the 
clause is applicable to all companies governed by the Indian Com- 
panies Act 
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3. Scope of the section. — This section is a counterpart of present Sec. 
15 enumerating classes of possible defendants to a specific performance suit 
who were not original parties to the contract, as that section enumerated 
classes of possible plaintiffs. The rules here given for convenience exhibit 
no common ground of principle and title, if any, of practice belonging to 
actions for specific performance more than to other forms of proceedings.^ 
As the learned authors point out, a defendant who has pleaded and conducted 
his defence on the merits cannot on appeal raise the question whether he was 
a proper party.^ 

Contract means executory contract, e. g, an agreement to sell and not an 
actual sale.^ A transferee cannot claim specific performance of the contract 
under which he became a transferee, if the property is already subject to a 
previously executed contract.*’ 

4. Clause (a). — This clause only lays down the general principle that it 
is only a party to the contract who can be sued and the following clauses provide 
exceptions to this general rule. As a rule only the parties to the contract should 
appear on the file in a suit for specific performance, they alone being sufficient 
and necessary parties. A stranger to the contract is not a proper party and 
the decree cannot be passed against him unless his case falls under any of 
the exceptions enunciated in the following clauses of this section.® In a suit 
for specific performance of a contract of sale, it is not permissible to join 
people who are strangers and whose claim has to be investigated apart from 
the agreement of which specific performance is sought. If a person, who is 
a stranger to the contract and who sets up an independent title is joined as a 
defendant, the proper course for the Court is to order that he be discharged. 
The plaintiff after perfecting his title by obtaining specific performance against 
the executants of the agreement would be in a position to bring a fresh suit 
against him if he stands in the way of obtaining possession. It is not possible in 
the suit for specific performance to investigate the title which he sets up. Such a 
cause of action cannot be joined in the suit.® Where contract is made on behalf 
of disabled person specific performance can be decreed against him after remo- 
val of disability."^ But according to modern decisions a contract of sale by the 
natural guardians on behalf of the minor under the Hindu law for a necessary 
and binding purpose is valid and specific performance can be decreed in his 
favour or against him.® The liability of a Hindu son to fulfil the obligation 
of his father may be determined and this clause is no bar to it.® Where a 
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A.I.R. 1948 Nag 181, 

7. Gregaon v. Udoy, I. L, R. 17 Gal, 229 


(P. G.). 

8, Sri Kakiilam Subramanyam v, K. Sub- 

barao, A. I. R. 1948 P. G. 95 at p, 97 : 
75 I. A. 115 : I.L.R. (1949) Mad. 
141 ; (1948) 2 M. L. J. 22 : 1948 A.L.J. 
226 : 52 G. W. N. 706 ; Ramalinga- 
reddi v. Subbammal Ammal, (1950) 2 
M. L. J. 597 at p. 598 : 1950 
M- W. N. 669. ^ It is submitted 

that Rambilas Singh o. Lokenath 
Chaudhuri, A. I. R. 1949 Pat. 405 at 
p. 406 : I.L.R. 27 Pat, 143 is not good 
law in view of the above Privy Coun- 
cil case. 

9, Tiruvenkatachariar o. Venkatachariar, 
25 M. L. J- 218 ; Kaaury v. Ivalury, 
I.L.R. 26 Mad- 74 ; Srinivasa o. Siva- 
rama I.L.R. 32 Mad. 320 ; Panaka o. 
Vadamadi, 1. L. R. 33 Mad. 359. 
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contract to sell was executed by Af’s executor who had obtained probate and 
also by M’s widow who executed it in exercise of the power given to her by 
the will of her husband to assent to a conveyance by the executor but the 
probate was subsequently revoked it was held, that if the contract was one 
which ought otherwise to be specifically performed, it could be enforced 
against the interest of the widow in the property.^ 

Of course, no suit is competent against a certified purchaser in execution 
sale on the ground that the purchase was made on behalf of the plaintiff*^ 
But that does not debar from bringing the suit against such a purchaser on 
the ground of an agreement to convey the property made after the purchase.^ 
A suit for specific performance may be decreed against the official assignee or 
receiver where a party bound under the contract has become insolvent.'^ 

Strnngers to the contract making a claim adverse to the title of the 
defendant (vendor) contending that they are the co-owners of the contracted 
property are neither necessary nor proper party and are, therefore, not entitled 
to be joined as parties to the suit. 

For specific performance of a contract for sale, see Panne Khushali v. 
Jeewan Lai Mathoo Khatik.^ 


5. Clause (b)— Principle.— In the commentary of Mr. Collett relating 
to Cl. (6) of Sec. 27 (old) the position of the contracting parties is thus 
described : 

“The general principle of this clause and its illustration is that 
from the time of the contract for the sale of the land the vendor, as 
to the land, becomes a trustee for the vendee : and the vendee, as to 
the purchase money, a trustee for the vendor, who has a lien upon the 
land therefor. And every one coming in by subsequent and represen- 
tative title, and every subsequent purchaser from either with notice, 
becomes subject to the same equities as the party would be to whom he 

succeeds, or from whom he purchased ...The mixim of equity at 

the bottom of it all is that equity regards as done what is agreed to 
be done.** 


The defendants in Kansi Pam v, fshwardas,^ however, claimed exception 
from this rule of equity under the proviso attached to Cl. (6) according to 
which a transferee for value, who has paid his money in good faith and with- 
out notice of the original contract, is exempted. It is, therefore, for the 
appellants to make out that they came within that exception. In the case of 
Himmatlal v, Vasuc/eo,'^ the rule as to the onus of proof in such a case is thus 
stated in the head note : 

'‘Defendants Nos. 3 and ' having contracted to purchase the pro- 
perty from the same defendants who had contracted to sell it previ- 
ously to the plaintiff, defendant Nos. 3 and 4 were bound to show 


1. ObiUr dicta, per Gox, J., in iCedar Nath 
V. Manu Bibi, 13 I. C. 879 : 16 G.VV.N. 
247 (Hoorocks v. Righby, 9 Gh. D. 180; 
47 L.J- Ch. 800 : 38 L.T. 782: 26 W R. 
714, referred to). 

2. See Sec. 66, C. P, G. 

3. Venkatappa v, Jalayya, I. L. R. 42 
Mad. 613 (F, R.) ; Ramabai y. Peria, 
I. L. R. 43 Mad, 643 (P. C.) : 47 I. A. 
108 : 56 I. G. 395 : 24 C.W.N. 699. 


4. Pearce y. Bastables Trustee in. Bank- 
ruptcy, (1901) 2 Gh. 122; Kamal Krish- 
na Kundu Choudhuri v. Chatoorbhuj 
Dossa, A.I.R. 1925 Gal. 324 j Purusho- 
tam y. Punnurangha, 21 I. C. 576 : 15 
M. L. T. 92. 

5. A. I .R. 1976 M, P. 148 at p. 152, 

6. A. I. R. 1923 Lah, 103, 

7. 14 Bom, L, R. 63t. 
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three Uiings, namely, that (1) they were purchasers for value and (2) 
bona fide j and (3) without notice. The plaintiff under his contract 
having a prior equity was entitled to succeed. One who owns property 
subject to a charge can, in general, convey no title higher or more free 
than his own and it lies always on a succeeding owner to make out a 
case to defeat such a prior charge.” 

A similar rule was laid down in the case of Hamid Hussain v. Bishen 
Sarup.^ 

But equity does not take as done, what might have been, but only what 
ought to have been done. In other words, the equity fastens upon what is 

material part of a contract and not what is accidental, collateral or un- 
necessary.^ 

In Durga Prasad v. Smt. Lilawati^^ Durga Prasad had no notice of the 
contract for sale. There was no doubt that he was a purchaser for value and 
had paid the sale consideration. The evidence on the record clearly showed 
that Durga Prasad was a purchaser for value in good faith. He had no notice 
of the earlier transaction. It was held that t le plaintiffs suit for specific 
performance of the contract for sate could not succeed. 

6, Scope. — By a plain reading of Sec, 19 (b) (new) it appears that a 
subsequent purchaser in order to successfully resist a suit for specific perfor- 
mance of a prior agreement of sale must establish that he is a purchaser for 
value without notice of the prior agreement of sale and he paid the consi- 
deration money for the sale before he had notice of the prior agreement of 
sale. ^ In order to better appreciate what payment means it is necessary to 
examine some decided cases on this point. 

In Himatlal Motilal v. Vasudeo Ganesh Mahashai-y^ it was held that the 
purchaser of property which is owner had previously agreed to sell to 
another person, must show three things to resist the latter’s claim for a prior 
equity : 

(a) that he is a purchaser for value ; 

(b) that he is a bona fide purchaser ; 

(c) that he had no notice of the prior contract. 

What happened in that case was there was an agreement of sale in 
favour of the plaintiff on 9th February, 1906, executed by defendants 1 and 2. 
On 21st May, 1906, the defendants 1 and 2 executed a sale-deed in respect of 
the same property in favour of defendants 3 and 4, who held a mortgage of 
long standing over it. The sale-deed was registered on 22nd May, 1906, and 
possession of the property was delivered to defendants 3 and 4 on 29th May, 
1906. The price settled to be paid by defendants 3 and 4 was Rs. 4,000 more 
than the plaintiff had agreed to pay. In addition to the mortgage money which 
was already due to the defendants 3 and 4 from defendants I and 2 the former 
: gave to the latter two chittis for Rs, 6,001 and Rs. 4,224, respectively as 
i security for the payment of the balance of the purchase money. Before 
the plaintiff filed the suit for specific performance and possession of the 
property defendants 3 and 4 had paid Rs. 2,500 only to defendants I and 2 

3. 1 972 A. L. J. 945 at p, 948. 

4. I. L. R. 36 Bom. 446 j 16 I. G. 680 : 14 
Bom. L. R. 634. 



(1918) 137 P. W. R. 1918 : 46 I. C. 659; 
Kaashi Ram v. Tshwardas, A.I.R. 1923 
Lah. 108 at p. 110* 

Story , Equity^ Sec. 792. 
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on account of the said chittis. The summons m the Plaint'ff * 
served on the defendants 3 and 4 on 9th August, 1906 and the 
residue of the purchase money they paid to defendants 1 and 2 only 
after that date, i. e., during the pendency of the P'^tutiff s ^t. 
Under these circumstances their Lordships of the Bombay High Oiurt 
held that giving of the chittis as security t ) payment of the balance ot tne 
purchase money by defendants 3 and 4 to defendants 1 and 2 does not amount 
to setus! payment of money and therefore defendants 3 and 4 are not en i 
to get beneiit of Sec. 27 (t>) (old) of the Specific Relief Act. 

In the decision GudurJianga /{eddy v. Gundala Pitchi Reddi,^ it was 
held that the phrase “paid his money in good faith’* m Sec. 27 J. ^ 

of the Specific Relief Act did not cover the case of a 

execution of his conveyance and before its registration has oash 

contract to sell the property to a third person and who does not P^V 
for any sale but takes it in adjustment of a prior outstanding mortgage m 
his favour. In that case it was found that before '^e purchaser had notice of 
the agreement afier the execution of his s^ale-died “o endorsement of djs 
charge was made on the mortgage bond towards the ^justme 
sale was taken. Their Lordships of the Madras High Cour ^ 
recital in the sale-deed that the sale amount was to be adjusted toward mort- 
gage does not operate as an adjustment so as to P“« ‘lie purchaser in toe 
same position as a man who had “paid his money in good faith . 

In the decision Arunachala Theear v. Madappu Thevar,^ the considera- 
tion for subsequent sale consists of payment of in part and ^charge of 

certain debts due to the purchaser and to their mother. It was held in that 

case that these debts must be treated as discharged by the execution of the 
sale-deed and on that footing they also count as payment. 

In the decision Marwadl Sumermal Jamatraj s. Thukkappa,^ a portion 
of the consideration paid by the subsequent transferee 

an outstanding debt and the remainder was paid m cash. Under those circu^m 
stances it was held that the transferee thereby paid to the transferor all that 
had to he naid under the contract before notice of the prior agreement of sale 
wat revived and the transferee had “paid his money” within the meaning 

of Sec. 27 {b) [new Sec. 19 {b)] of the Specific Relief Act. 

In the decision Smt, Mary Joseph v. Tayab Mohammad Hajee Moosa 
& Co. * it was held that the phrase “paid his money** being paid money or 
moneys* worth and it cannot therefore be held that the defendant had paid 
the consideration in money but only by adjustment of a debt he could not 
claim benefit of Sec. 27 (b) [new Sec. 19 (h)] of the Specific Relief Act. 


In the decision Satya Mandalini v. Shadur Moadaly^ a question arose as 
to claim benefit of Sec. 27 {b) (old) of the Specific Relief Act besides execution 
of the sale and payment of the purchase money whether registration of sslc* 
deed was also necessary before notice of the prior agreement of sate. Their 
Lordships of Calcutta High Court held after discussing the case-law on the 
point that non-registration of the document does not affect the protection 
given under Sec. 27(h) (old) of the Specific Relief Act. The question of mode of 
payment has not arisen in that case because the payment of the consideration 


1. (1914) 1 L. W. 879 : 25 I C. 973. 

2. A. I. R. 1936 Mad. 949. 

3. (1944) 1 M. L. J. 376 : A. L R. 1944 
Mad. 391. 


4. (19^8) 2 M. L. J. 538 : A. 1. R. 1959 
Mad. 86. 

5. A. I. R. 1962 Cal. 40. 
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amount in cash was made before notice of the prior agreement of sale. 
In the decision of Veeramalai Vanniar v. Thadikara Vanniar,^ the facts 
are the entire sale consideration has not been paid at the time when the con- 
troversy arose and even at the time when the suit was filed. A portion of 
the price had been paid and for the balance it was provided In the sale-deeds 
that it is to be paid in convenient instalments. Therefore, that is a case of 
clear non-payment of entire consideration amount either in cash or by way of 
adjustment. Under these circumstances, it was held that the subsequent 
purchaser is not entitled to claim the benefit of Sec. 27 {b) (old) of the Specific 
Relief Act. 


From the above discussion the following would emerge : 

“To claim the benefit under Sec. 21 {b) of the Specific Relief Act 
by a subsequent transferee he must establish — 

(a) he is a purchaser for value ; 

(A) he had no notice of the prior agreement of sale and without 
notice he obtained the sale-deed from the owner ; 

(c) before he had notice of prior agreement of sale he paid the 
consideration money to the owner ; 

(d) the payment of consideration need not be in money only, it 
may be either in money or money’s worth or may be by way of some 
adjustment but there must be actual payment or adjustment and not 
merely a promise to pay or mere agreement for adjustment. The 
agreement cannot merely remain executory but it must be executed. 
That is nothing should remain to be paid or to be adjusted.”^ 


7. Specific performance against person not impleaded in plaint are not 
available.^ln Kshetra Mohan I^ath Sarma v, Mohammad Sadtr BepaH,^ the 
suit was brought under See. 27 of the Specific Relief Act, 1877 (corresponding 
to Sec. 19 of the Specific Relief Act, 1963) which shows against whom a 
contract for specific performance may be enforced. 


The ordinary rule is that in a suit for specific performance of a contract, 
persons other than the parties to the contract, meaning the strangers, are 
not necessary parties. Specific performance of a contract cannot be enforced 
against persons who are not parties to the contract and who do not fall within 
the purview of Cls. (<?) to (c) of old Sec. 27 of the Specific Relief Act. That 
is the general rule. The general rule is, however, subject to the recognized 
exceptions, which are in conformity with the practice of the Court of Chan- 
cery. In cases where it is desirable to avoid multiplicity of suits and where 
interest of persons who are in actual possession of the property in question 
might be affected, strangers to the contract can be sued upon.* 


According to Fry’s Specific Performance of Contracts^ 6th Ed., p. 90, 
paras. 208 and 209 : 




“A stranger to the contract may so mix himself up with it by setting 
up a claim to some benefit resulting from it, as to render himself 
liable to be made a party to proceedings for the conforcement of the 


(1968) 1 M. L. J. 437 : A, I. R. 1968 
Mad. S83. 

Vomisstti Paparao tf. Jonnadda Vci^ 
kataramana, (1970) 2 Andh. W. R. 280 


at pp. 283>84. 

3. A. I. R. 1964 Tripura 16 at p, 17. 

4. Bai Devkabai o. Sbah Sham}i Muiji 
A.I.R. 1971 Guj. 256 at p. 258. 
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contract In some cases where a portion of the relief claimed might 

affect the person in actual possession of the property that person may 
properly be made a party to an action for the specific performance of 

the contract 

In Mamidata Stirrakantamma v. Thummala Venkatachalarn^ there was 
an allcaafion in the plaint that the second defendairt obtained collusive y 
from the first defend^t. an agreement to sell the suit ProPf'yJ? himself n 
order to defeat the plaintiff's rights under the agreement to sell dated 25th 
Fetruirv°1959 executed by the first defendant. This allegation really brings 
case under' Sec 27 (6) of the Specific Relief Act. 1877. which states that 
sDccifi“ performance of a contract may be enforced against any other person 
c?a^inruiider him by a title arising subsequently to the contact except a 
traiTferfe for a value who has paid his money in good faith and without 
nodee of the original contract. There can be no doubt that specific perfor- 
mance can be asked for and granted against any subsequent tMnsferee with a 
mtice of the prior contract. The claim made by the plaintiff in the prMcnt 
instance against the second defendant is one such case under Sec. 27 (*) “f 
Ihe smcific Relief Act. Ii77. Thus the suit is essentially one for specific 

perfor^mee not only against the first f mr^fel^s^Daimas 

defendant and it is property valued and Pf®Pf ^ umion escribed 
under Sec. 39 of the Andhra Court-fees and Suits Valuation Act. 

Every essential test of mutuality is satisfied, where the document of sale 

and itreounrerpart (agreement) are interpreted as one transaction, each obli- 
ana us ^ F V e ^ characterized by full consideration 

mfwTen the parties. In such cases, this is not a mere unilateral contract to 
keen the offer open, and the right to obtain a reconveyance is assignable and 
mforceable between the original parties and successor.=> 

8 “Any other person claiming under him*’.— The concept of joint 
Hindu 'family property is that each of the coparceners is entitled to the same 
diht as the ofher and they all hold topther the coparcenary property and 
th'at when a partition is effected all that happens is, not a transfer of interest 
from one to the other, but only release of the interest of one copapener in 
favour of the other in specific immoveable p;roperty allotted to the lattp 
It and for his share. In such circumstances, it is doubtful whether thpe is 
tny occasion to apply Sec. 26 (ft) [corresponding to new See. 19 (ft) of the 
^nLific Relief Act, 1963] for, in such a case, there is no room for applying 
the lanauaoe" -‘any other person claiming under him”. A sharer on partition 
Hnes'not derive title to his share from any one else and. therefore, it cannot 
hr said that he is claiming under somebody for the purpose of the application 
of the section. Even assuming, therefore, that the compromise decree was 
collusive, it is not possible to apply Sec. 27 (old) to a case like this.^ 

9. Section 48, Registration Act and Sec, 27 (b), Specific Relief Act. — 
The doi trine of notice cannot be confined to actual notice, but extends to 
constructive notice as well. In this case it is not disputed that the plaintiff was 
in actual possession ofthc property in suit on the relevant date and the appellant 
was aware of it.'* It follows that the 4th defendant having had knowledge of the 


2 . 


A. 1. R. 1966 A. P. no at pp. 111-12: 
(1963) 1 Andh. VV R 417 : (1965) 1 
Andh. L. T. 220. 

Vazh'*kulangaTavil Safiya Bi v. Ariyur 
Abdul Shukoor Sahib, A. I. R. 1967 
Mad. 375 at p. 381. 


3. K. Appa Rao v. BalaiubramaniaGra- 
mani. A.I.R. 1976 Mad. 70 at p 73. 

4. Partha ;aradhi Tyer o. Subbraya Gra- 
xnani, A, 1. R. 1924 Mad. 67j Ibrahim 
r. Yusuf. A. I. R. 1938 Lab. 39. 
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actual possession of the plaintiff cannot be said to be a person who purchased 
the property without notice of the agreement in favour of the plaintiff. 

The Legislature does not intend by enacting Sec. 48, Registration Act, 
to nullify the provision of CL {ci) of Sec. 27 (oldj. Specific Relief Act. There 
is no conflict between Sec. 27 {h) (old), Specific Relief Act, and Sec. 48, 
Registration Act. Section 48, Registration Act, does not govern a case which 
is covered by Sec. 27 (fi) (old), Specific Relief Act, the underlying principle of 
the former section being that a registered document should prevail over an 
oral transaction and it does not affect cases where a subsequent purchaser 
obtains a registered document in fraud of the right created in favour of a 
third party under the oral agreement. 

Held that as the appellant could not be treated as a purchaser without 
notice of the piior agreement in favour of the plaintiff the plaintiff’s oral 
agreement prevails over the appellant’s registered instrument.^ 

10. Applicability. — This clause lays down the first exception to the 
genera! rule enunciated in Cl. (a) that as a rule it is only the party to the 
contract who can be sued. It contemplates representatives who are legally or 
equitably bound by the contract. ^ They may be either heirs and legal repre- 
sentatives or subsequent transferees, c. g. there may be a contract for sale of 
certain immoveable property by a certain date. If the vendor dies without 
performance before the specified date, the vendee may by his suit compel his 
heir to convey the estate.^ Under Sec. 27 (old) of the Specific Relief Act 
such a contract is enforceable against the promisor and every person claiming 
any interest in the subject-matter of the contract through the promisor unless 
such person is a transferee in good faith for valuable consideration and with- 
out notice. Ordinarily when a party claims exemption from a general provi- 
sion of law the onus lies upon him to prove that he comes within the excep- 
tion.* 

The words “any other person claiming under him by a title arising 
subsequently to the contract,” clearly include the heirs and legal represen- 
tatives of a deceased party to a contract. The test is not whether they 
repudiate and wish not to be bound by the contract, which their predecessor- 
in-title had entered into, but it is whether they are, in fact, the heirs and legal 
representatives of such deceased party. If they are, the estate of the deceased 
is vested in them and that vesting of title arose subsequently, namely, on 
death, to the contract in suit. They claim under him by operation of law, 
being his heirs and legal representatives. If the estate is unable to meet the 
legal obligations of the deceased, the law does not require them to do the 
impossible No personal liability devolves upon them but the estate which 
has come into their hands is answerable for the liabilities of its deceased 
owner Tnd as representatives of the latter, they must defray these liabilities 
so far as that estate will enable them to do so.^ If on the other hand the 
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Mummidi Reddi Papannagari Yella 
Reddy o* Salla Sxibbi Reddy, A. I* R.. 
1954 Andh. 20 at pp. 22-23. 

Chota V. Puma, 21 C. L. J. 144. 

Dr. Banerji’s Tagore Uctwers, 2nd 
Ed., p, 480 j Morse v. Faulkner, 

1 Aust. 11. . , ^ -r. oij -D 

Himmatlal o, Vasudeo. I.L.R, 36 Bom. 

446 : 16 1. C. 680 : 14 Bom. L. R. 634 , 

Tiruvcnkatachariar v* Vcnkatachariar, 


(1914) 26M. L. J. 218 : 23 1. 0,62'; 
Naubat Rai v* Dhanulal Singh, I.L.R, 
38 All. 184 ; 32 I C. 953 : 14 A. L. J, 
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4 Pat. L. W. 152 : 44 I. G. 470 ; Hem 
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5. U. Dun Htaw d, Maung Aw, A, I. R. 
1929 Rang, 274 at p. 274. 
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vendor sells away the estate to a third person, the vendee cannot get specific 
relief against the former, as he has no longer the estate to convey.* This 
principle is not varied where the registered sale-deed in favour of the third 
party actually comes into existence subsequent to the suit contract provided 
the sale-deed is in pursuance of a contract of sale prior in date to the date of 
the suit contract.^ 

Where there was an agreement to sell certain immoveable property in 
favour of the defendant and subsequently the vendor executes an agreement to 
sell in favour of the plaintiff in respect of the same property but execute the 
sale-deed and get it registered in favour of the defendant, it was held that the 
plaintiff could claim no equities against the defendant and could not in law 
enforce his agreement and the fact that the plaintiff had no knowledge of the 
earlier agreement in favour of the defendant would make no material differ- 
ence to the case.^ But if the subsequent transferee has given no consideration 
and is a mere volunteer he has no equity against the first promisee."* So also 
if he has either actual or constructive notice of the prior contract, his con- 
science is affected by the notice of the prior contract, and he is compellable in 
equity to execute the necessary conveyance in favour of the original vendee.^ 
Under this clause a contract may be enforced against the promisor and every 
person claiming any interest in the subject-matter of the contract through the 
promisor unless such person is transferee in good faith for valuable considera- 
tion and without notice.® 

Specific performance of a contract may be enforced against any other 
person claiming under either party to the contract by a title arising subse- 
quently to the contract, except a transferee for value who has paid his money 
in good faith and without notice of the original contract. The question of 
notice is, therefore, of importance.’ When such transferee is in a position to 
fulfil the contract in its entirety, he is a proper party to the suit and the 
contract can and must be enforced.® The test of the liability of the heirs and 
legal representatives of a deceased party to the contract is not whether they 
repudiate and wish not to be bound by the contract, which their predecessor-in- 
title had entered into, but it is whether they are, in fact, the heirs and legal 
rcpiesentatives of such deceased party. No personal liability devolves upon 
them, but the estate which has come into their hands is answerable for the 
liabilities of the deceased owner and as representatives of the latter they must 
defray these liabilities so far as that estate will enable them to do so.® Section 
19 (h) of the Specific Relief Act, 1963, lays stress upon the payment of 
money by the transferee without notice and in good faith and does not go 
further and requires registration of the document without notice. It contem- 
plates a transferee who has got the document executed and paid money in 
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good faith and without notice and who gets the document registered in accor- 
dance with law, giving retrospective effect to the transaction from the date of 
the execution. Thus where a buyer paid full money before the date of execu- 
tion of the deed, in good faith, and before the receipt of a notice of the con- 
tract of sale from a prior buyer he is protected, he is a transferee in law from 
the date of execution of the conveyance within the meaning of Sec. 19(6) of 
the Specific Relief Act, 1963. Section 27(6) (old) of the Specific Relief Act 
lays stress upon payment of money by the transferee and their Lordships were 
not unmindful of not ignoring the importance of this last word “transferee’* 
without notice and in good faith and does not go further and require registra- 
tion of the document without notice. There is also no difficulty in reconciling 
this view with either Sec. 40(2) of the Transfer of Property Act or Sec. 91, 
read with Sec. 95 of the Indian Trusts Act, which appear to be cognate or 
allied statutory provisions. The three statutes, read together, may well mean 
and contemplate a transferee, who had got the document executed and paid 
money in good faith, without notice, and who, eventually, gets the said docu- 
ment duly registered, thus giving it effect retrospectively from the date of its 
execution under ^c. 47 of the Indian Registration Act. This latter provision 
is enough to make such a transferee, a transferee in law from the date of 
execution of the particular document and thus “a transferee who has paid his 
money in good faith without notice” or “a transferee who has acquired the 
property in good faith without notice”^ or “a transferee for consideration 
without notice”, as mentioned in Sec. 4(2) of the Transfer of Property Act, 
and reconciles all the said statutes with the equities of the situation as 
expounded in the leading case of Blackwood v. London Chartered Bank of 
Australia^ Their Lordships do not, accordingly, find any sufficient reason 
to deviate from the said equitable rule or principle for giving effect to any 
of the aforesaid statutory provisions. 

It may be added that a “transferee” from the date of execution of her 
kobalOi which was subsequently registered, is well supported by authorities^ 
where Sec. 47 of the Indian Registration Act was applied to over-ride, inter 
alia, attachments and lis pendens.^ If, then, she had paid the full price or 
consideration money before that date and before getting any notice of the 
plaintiffs contract she would, undoubtedly, be protected transferee under 
any of the above quoted statutory provisions.^ 

II. “Essentials of” of the section. — Under new Sec. 19(6) of the Speci- 
fic Relief Act four things are required to be established, (1) that the transfer 
is for value, (2) that the money has been paid, (3) that the purchase was made 
in good faith, and (4) that the purchase including the payment of money was 
without the notice of the original contract. The first two elements are positive 
and the last two are negative in character. The onus of proving that the sub- 
sequent purchaser had no notice of a prior claim is ordinarily discharged by 
denial. In Ram Chander Singh v, Bibi Asghari Begum,^ it was observed, “very 
little evidence and in certain circumstances a mere denial, regarding want of 
knowledge of the plaintiff’s contract would discharge this onus and shift the 
onui on the plaintiff”. In Kanski Ram v. Ishwar it was held “where 


1. Vid« Sec. 91 of the Trusts Act. 

2. (1874) 5 P. G. 92 : 43 L. J. P. G. 25. 

3. Yidt^ e.g. Jadunandan Prosad Singh v, 
Seo Narain Singh, 16 C. W. N. 612; 
Nabadwip Chandra o. Lokenath Ray , 
I.L.R. 59 Cal, 1176 : A. 1. R. 1933 Gal. 
212; Faiyazuddin Khan v. \fst. Zahur 
Bibi, A, 1. R. 1938 Pat- 134 and Sadci 
Sahuo. Ghaodramani Dei, A.I.R. 1948 


Pat. 60, 

4. Vide also Mina Kumar i Bibi v. Bjjoy 
Singh Dudhurta, 44 Ind. App. 72 : 
A. I.R. 1916 P. C. 238. 

5. Satya Manadalini v, Sahadur Mondal, 
A. 1, R. 1962 Cal. 40 at p. 42. 

6. A. I. R. 1957 Pat. 224 at p. 225. 

7. A. I. R. 1923 Lah. 108 at p. 113. 
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the consideration is paid in full and the vendee is ignorant of the original 
contract, good faith must be presumed in the absence of the contract to the 
contrary, As regards good faith, J. IC. Misra, J., in Dhodi Doloi v. Sosudeb 
Safpathy,^ observes : “The expression *good faith’ has not been defined in 
the Specific Relief Act. In the Genetdl Clauses Act under Sec. 3(22) it is 
provided that a thing shall be deemed to be done in ‘good faith’, where it is 
in fact done honestly whether it is done negligently or not. No doubt the 
Specific Relief Act was an Act passed earlier to the General Clauses Act, and 
as such the definition in the General Clauses Act would not expressly apply 
to the terms in the Specific Relief Act but several judicial authorities 
have applied the definition in the General Clauses Act to the Specific 
Relief Act on grounds of equity and good concience.^ Apart from that in 
Oxford English Dictionary, Vol. IV, p. 52, col. 2, under item 11 ‘good 
faith’ means fidelity, loyalty, honesty of intention in entering into engagements, 
sincerity in profession, bona fides. So honesty of intention is the essence of 
the expression ‘good faitlT. If a purchaser in Cuttack town, where it is a 
notorious fact that the lands are not easily available for purchase or where an 
intended purchase, if disclosed would invite hot competition, takes the risk of 
not procuring the previous permission, from the Khas Mahal authorities and 
proceed to in hot haste with the purchase he cannot be accused of acting with 
any dishonest intention. If he does not take care to have his neighbours as 
attessting witnesses to the sale-deed, but depends upon strangers procured by 
the purchaser for the purpose, he might be doing a foolish act for taking a risk 
on himself but he cannot bs said to have acted dishonestly. Similarly, also 
after knowing the fact of possession and after making necessary enquiries 
from the registration office if he makes no further enquiries about any 
undisclosed types of encumbrance, which do not strike his mind, he cannot be 
said to have acted without honesty,” 

■ 

12 What is good faith ? — The expression "good faith” has not been 
defined in the Specific Relief Act. In the General Clauses Act under Sec, 3(22) 
it is provided that a "thing shall be deemed to be done in good faith, where 
it is in fact done honestly whether it is done negligently or not.” It is no 
doubt true that the Specific Relief Act was passed earlier to the General 
Clauses Act. As such the definition given in the General Clauses Act will 
expressly govern the terms used in the Specific Relief Act. But the courts in 
India have adopted the definition of "good faith” given in the General Clauses 
Act to the term used in the Specific Relief Act.^ In the Oxford English 
Dictionary, Vol. IV, p. 32, col. 2, under Item 1 1 "good faith” has been 
defined to mean "fidelity”, "loyalty”, especially honesty of intentions in en- 
terins into engagements, sincerity in profession, bonafides. In short, honesty 
of intentions is the essence of "good faith”.^ 

13. When subsequent transferee is liable to perform the contract at the 
suit of purchaser. — A subsequent transferee is liable to perform the contract 
at the suit of the purchaser or intended lessee in either of the following 
events : (0 where the tranrferee takes as a volunteer (without consideration) ; 
(jf) where the transferee takes with notice of the prior contract, i. e. of an 
existing obligation; (»r) where the transferee has acquired only an equitable 


1 . 

2 . 


3 




A, I, R. 1961 Orissa 129 at pp. 130-31.^ 
Vide Moitbensa Rowthan o. Apsa Bibi, 
I. L. R. 36 Mad. 194 ; Narayan Aiyar 

B, Levai Sahib v. Ammeenammal. 
A. 1. R. 1914 Mad. 107, and Kalyan 
Ji V. Ram Din Lala, A.I.R. 1925 Mad. 


609. 

Moitheusa Rowthan 



I. L. R. 36 Mad. 194 ; 12 I. G. 444 ; 
Narayana Aiyer o. Sankaranarayan 
Aiyar, 24 I. C. 940 : A I.R. 1914 Mad, 
107 ; Kalyan Ji o. Ram Deen Lala, 
A. l. R. 1925 Mad. 609. 

4. Dhadi Dalai v. Basudeva Satpathy. 
A.I.R. 1961 Orissa 129 at p. 103. 
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title, and has no better equity than the purchaser or intended IcssecJ There- 
fore, the coutract can be speoificaily enforced against the donee under a subse- 
quent gift deed.^ But a bona fide transferee for value without notice is 
protected and the contract cannot be enforced against him. As the document 
gives the plaintilf an option to claim possession, but does not contain any 
condition that after delivery of possession the executant’s liability for main- 
tenance was discharged, it follows that the right in the field was not trans- 
ferred to the plaintiff. In respect of the field it was only an executory 
agreement to be enforced specifically in case the plaintiff exercised her option 
to take possession of the land. In view of this courts have to see whether 
specific relief is the only remedy. The citcumstances that the respondent has 
paid full value and without notice of the plaintiff’s claim, that he has spent 
Rs. 900, as has been held by the courts below, on permanent improvements 
of the land, and also that he is willing to pay Rs. 175 every year, and that he 
has also paid interest at 2 per cent, by way of damages, are sufficient to justify 
a rejection of the plaintiff’s claim for possession. This will be the result even 
on the assumption that the condition as to transfer of possession is valid and 
enforceable.^ 

Aulad All V. Ali Athar"^ is unioubtedly an authority that a contract of this 
kind not only binds the parties thereto but also their representatives. In that- 
case one of the parties to the agreement was the defendant-transferor who obvi 
ously had knowledge. The transferee from him did not apparently plead want 
of notice, and this point was not pressed before the FuIlBench which accordingly 
did not decide it. The contract in dispute was entered into in 1874, before 
the coming into force of the Transfer of Property Act, but after the Contract 
Act had been passed. It is clear that the specific performance of the contract 
can be enforced only under Sec. 27 (old), Specific Relief Act, which section 
makes an exception in favour of a transferee for value who has paid his money 
in good faith and without notice of the original contract. No matter what 
principle or statute governs the obligation of the representatives, the provisions 
contained in Sec. 27 (old). Specific Relief Act, must apply, and the defendant, 
who is a transferee for value without notice, is protected and the contract can- 
not be enforced against him.^ Where a person contracts to sell property 
already devised by him and dies before the sale is completed, the vendee can 
have the contract enforced against the devisee and obtain the instrument. 


14 Subsequent vendee, necessary party.— The decision of the Supreme 
Court in Durga Prasad v. Deep Chand^ is certainly an authority for the posi- 
tion that the original owner by himself could not confer or convey any title 
in respect of the property, which he had already sold to a subsequent purcha- 
ser. These princi^ples clearly show that the subsequent purch^aser is a neces- 
sary paity in a suit for specific performance and the decree should direct both 
the owner lnd the subsequent purchaser to execute the conveyance favour 
of the agreement-holder. This was also the view expressed in 
Gulgtdia v. Habib JJUah.^ The same view was expressed in a different way in 


1 . 



3. 

4 . 

5 . 


Fry, Sec, 241; Nelson, Specific Relief Act, 
Sec. 27. ^ _ . 

Bhuramal o- Golcul Narain, 1952 Raj. 
L. W.382 : l.L.R. (IS52) 2 Raj. 1. 

Mst. Baaa Bai p. Mst. Chandrabhiga, 


A. I. R. 1931 Nag. 60 at p, 62. 

A. 1. R. 1927 All. 170 : 100 1. G 633 : 


1. L. R. 49 All. 527 (F. B.).^ 

B. Shahzad Singh p. Mat, Jiachha Kun 


war, A. I, R. 1933 All. 452 at p. 452 ; 
I. L. R. 54 All, 966. 

6. Gofigu 0, Shahram. 50 I. G.^ 796, But 
see Basdeo Rai o. Jhagru Rai, A. I, R. 
1924 All. 400 at p. 406 : l.L.R. 46 AH. 

336 . , 

7. 1954 S. G. J. 23 : (1954) 1 M. L. J. 60. 

8. A. I. R. (1945) Cal. 355. 
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Krishnaswamy w,^Sundrappayyat,^ There it was argued that the subsequent 
purchaser is not a necessary party to the suit and when he was Impleaded an 
objection was raised that the suit is bad for misjoinder of parties. Overruling 
this objection this Court held : 

'‘The cause of action, namely, the right to obtain a sale-deed and 
possession of the property purchased, concerns both the defendants 
and entitles plaintiff to relief against both.” 

♦ 

This legal position is also recognized in Sec. 19 {b) of the Specific Relief Act, 
1963, which enables the agreement-holder to enforce specific performance of 
the contract against any person claiming under a party to the contract by a 
title arising subsequent to the contract.^ 

15. Clause presupposes a valid contract. — The clause presupposes a 
valid contract and a mere offer is not sufficient to attract its application.^ 

16. Paid his money, — This expression includes payment partly in cash 
and partly by way of adjustment of an outstanding debt. In order that 
Sec. 19 (new) of this Act may be invoked, a notice has to be given before the 
money is paid. That is clearly the view taken in Himmatlal v. Vasudeo,* 
where the question arose whether the person in whose favour an agreement 
had been executed was entitled to enforce his agreement against the trans- 
feree, where the transferee had paid a part of the consideration and not the 
whole. The learned Judges held that the law in India was the same as in 
England on this point and that he could do so provided the whole of the con- 
sideration has not been paid. This section protects a transferee who has 
“paid his money”. If he has not paid any money, then it is rather difficult to 
literally apply this section. If he has nut paid the whole of the consideration 
as in Himmatlal v. Vasudeo,^ it again cannot be said that he has paid his 
money; for he has paid only a part of it. Where, however, a portion of the 
consideration was in adjustment of an outstanding debt and the remainder 
was paid in cash, the transferee thereby paid to the transferor all that had to 
be paid under the contract and can therefore literally be said to have paid his 
money.® 


In Gatiri Shankar v. Ramsewak,'^ it is stated : “In cases where a vendee 
acting in good faith and without notice of previous contract of sale pays the 
whole sale consideration to the vendor whether before or at the time of the 
execution of the sale-deed, but before receiving notice of the previous contract, 
even though the document be not registered, it would be obvious that he 
may bring himself within the scope of the exception in Sec. 27 (6) [Sec. 
19 {b) (new)]. Specific Relief Act. On the other hand, where the vendee does 
not pay any part of the sale consideration at the time of the execution of the 
sale-deed and has to pay the whole of it at the time of the registration of the 
document, but before he makes the payment he is informed of the previous 


1. I. L. R. 18 Mad. 415 ! 5M.L.J. 164, 

2. Chiana Vanan o. Alamelu, (1975] 1 
M.L.J, 263 at p. 265. 

3. Rama Krishna Reddiar cr. K. Chidam- 
bara Swamigal, A. 1. R. 1928 Mad. 407 
at p. 412 : 108 I. G. 282 : 27 L.W, 322 r 
1928 M. W. N. 185 : 52 M. L. J. 412 ; 
Gobindatwamy o. Doraiswamy, 1925 
M* W. N. 609 ; Ramaswami Farrar a. 
Chinnan Asari, I. L. R. 24 Mad. 449 


at pp. 456, 464-5. 

4. I. L. R. 36 Bom. 446. 

5. Ihid. 

6. Marwadi Sumcrmal Jamatraj a. B. 
Thukkappa. A. I. R. 1944 Mad. 391 at 
pp. 391-92 : (1944J 1 M. L. J. 376 : 57 
I . W. 277 ; I9 h4 M. W. N, 336. 

7. A. I. R. 1934 All. 1045 at p. 1045 : 1934 

A. L. J. 871 ; 152 I. G. 39. 
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contact there would be no doubt that he would not be acting in good faith, 

M ra spite of such notice makes the payment in pursuance of the previous 

conTrflct* 

17. Plaintiff when cannot be deprived of his right.— Where the defend int 
IS note, bona fide purchaser without notice of prior agreement in plaintiff’s 
ravour the plaintiff can be given relief against the defendant.^ 

good faith and without notice.— The 

>963. giving protection to a 
bona fide transferee for value and without notice is based on the Enslish 

®2“,”®h * ® .which allows a later legal title to prevail over an earlier 

equitabje title in such circumstances. “A legal title acquired in perfection of 
an equitable title obtained without notice of prior equities will oust those 
equities.^ ev^ though its owner acquired legal title with notice of prior 
equities . On the same point Lord Selbourne spoke thus : “There is nothin^ 
more familiar than the doctrine of equity that a man. who has bona fide paid 
money without notice of any other title, though at the time of payment, he as 
purchaser, gets nothing more than an equitable title, may afterwards get in'the 
legal title, if he can, and may hold it : though during the interval between the 
payment and the getting in the legal title he may have had notice of some 
prior dealing inconsistent with the good faith of the dealing with himself ^ 
Where a vendor executed a contract of sale in favour of A receiving part of 
the consideration and three days later he executed another contract of sale In 
lavour of B in respect of the same property and A later got the sale-deed 
executed in his favour paying the full consideration but with notice of second 
contract of sale. Lord BueJemaster of the Judicial Committee upheld the 
perfected sale in favour of A notwithstanding notice of the second contract of 
sale- Actual acquisition of a legal title for consideration in pursuance of a 
prior contract of title made all the difference/ But if, .however, an equitable 
title is acquired with notice of prior equities the subsequent getting in of the 
legal title does not assist the holder because it is hit by Sec. 19 i^) (new) of the 
Specific Relief Act and the latter takes it subject to the prior equities/ The 
proviso to the clause enacts that a transferee for value in good faith without 
notice of the previous contract is protected and that contract cannot be en- 
forced against him. Where a previous contract which is sought to be enforced 
by the plaintiff is established, the burden shifts to the subsequent transferee 
to prove that he is a bona fide transferee for value without notice of the 
previous contract. The subsequent transferee has to discharge the onus of 
showing (i) a valuable consideration flowing from him, (//) good faith, and 
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^ . r ^ It is not at all necessary for the 

{fii) absence of notice of t ie p ’ jg ^ to the property under a 

plaintiff to prove ^^raud. If th of the sale, with the knowledge 

transfer subsequent to the da e the nlaintiff to enforce specific 

°pLfo;^;aJ.r“' is aware when he ^P-chases 

meaning of the proviso. oaid money in good faith and 

proving good faith and lack of notice is on 

u.d„ s.d. « 

subsequent transferee to successfully resist the c aim of 
Specific performance of a prior contract are, 
transfer is for value; secondly, the money has been paid, 
thirdly, the purchase was bona fide and lastly, tne 


Circumstances re- 
quired to be estab- 
lished* by subsequent 
transfer. 


Bhup Narain Singh ». Gokal Chand 
Mahton, A.I.R. 1934 P.G. 68 at P. 70 : 

I, L. R. 13 Pat. 242 (P. G.) : 147 I. C. 
1134 : 1934 A. L. J. 291 : 36 Bom. 

L R, 421 ; 15 P- L. T. 67 ; 1934 

M.VV.N. 206 ; 66M.LJ. 255 : 59 G.L.J. 
139 : 8 C.W.N. 393 i see also Debend ra 
Nath Mitra o. Lalit Krishna Mitra, 
42 G. W. N. 1090 i A^^tinacl^la P. 
Madappa, 166 I. C. 852 : A. 1. R* - 
Mad, 949 . Haroon Hasan w. lamr 
Mohammad. I. L. R. (1940) Kar. 406 . 
Varden Seth o. Lucka patty, 9 M. 1. A- 
307 , Kanshi Ram y. Jshwar Da^, 67 
I. C. 887 : A. I. R. 1923 Lah. 1(^ : 5 
L. L. T. 150 , Mohan Lai u. 

Singh, 123 I. G. 86 : A.I.R. 1930 Lah. 
997: 12 L.L.J. 26 : Ji wan Das 
Chand, 96 I. C. 175 : A.I-R. 1926 Lah. 
580 , Mohammad Sadiq K.han o. Masi- 
han Bibi, A.I.R. ISSOPg'* 

9 Pat. 417 : 125 I. C- 158 s 1 1 P- E. T. 
4^9 Hamid Husaia P. Bishen Sarup, 
46 I C. 659 : 137 P. W. R. 1918 i Babu 
Ram i: Madhab Chandra. I. L R. 40 
Gal. 565 : 19 I. G. 9 : 18 C. W. N- 341 ; 
Himmatlal y. Vasudeo, I,L.R. 3b Bom. 
446 : 16 1. C. 680 s 14 Bom. L. R, 634 , 
Noubat Rai v. Dhaunkal, 1. L. R. 38 
All, 184 : 32 I. G. 953 : 14 A. L. J. I ll, 
Binda Ban if* Bodh Raj> 69 I. G, 470 i 
Hira »* Narain, 10 G. P. L. R. 107 i 
Gopal y. Ganpat, 13 G. P. L. R. 172 , 
Chahdar K.anta v, Krishna Sundar, 
I.L.R. 10 Gal. 710 ; Vinayak p. Gyan- 
oba, A.I.R. 1923 Bom. ISjBaba Sah p, 
Haji Mohammad Akbar, 73 I. C. 297 ; 
A.I.R. 1923 Mad, 563 : 46 M.L.J. 157 ; 
ICanna y, Kristnan^ 1# L* R- 13 Mad, 
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Pat. 300 ; Haman Singh y. Jawaddi, 
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shad, 4 P. L. W. 152 J Mulji ^‘■'eth p. 
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purchase including payment of money was without notice of the prior 

contract. The first two efements are positive, while the last two are neeative 
and inferential.^ 


*. faith has a special connotation and it has been so understood 

Courts below have used the expression “bona fide purchaser” in the same 
sense. The defendant having been found that he had no notice of the nre- 
vious contract and that he paid the consideration money to the vendor he 

clearly comes within the exception provided in Cl. (6).of Sec. 19 (new) of the 

bpecinc Reieif Act and the sued contract cannot be specifically enforced 
against him.^ 


In Veeramalai Vanniar v. Thadikar Vanniar,^ the question was whether 
the defendants are entitled to invoke the provisions of Sec. 11 {b) (old) of the 
Specific Reliet Act, as persons who have paid money in good faith and with- 
out notice of the original contract. It is simply amusing how, on the admit- 
ted facts, the learned Subordinate Judge felt that defendants 3 to 5 are trans- 
ferees for value who have paid their money in good faith and Without notice 
of the plaintiff s agreement ol sale. He has not borne in mind the rudiments 
and the basic principles of law. The general rule is that no person can con- 
vey a better title than what he has, except where the statute provides excep- 
tions to the rule like Sec, 27 (b) (old) of the Specific Relief Act. If a person, 
as the owner of the property, has entered into an agreement to sell the 
property, he cannot thereafter convey the same property to any other person, 
as after the prior agreement of sale, he cannot be said to be a free owner of 
the property. If he subsequently alienates the property he can alienate it 
only subject to the rights created under the prior agreement of the sale. 

Thus the subsequent transferee can retain the benefit of his transfers by 
purchase which, prima facie, he had no right to get, only after satisfying the 
two conditions concurrently : (1) he must have paid the full value for 
which he purchased the property and (2) he must have paid it in good faith 
and without notice of the prior contract. Further, the burden of proof is upon 
the subsequent purchaser to establish these conditions in order that his rights 
may prevail over the pri .r agreement of sale. It will be sufficient to refer to 
the decision of the Privy Oouncil in Bhup Narain Singh v. Gokul Chand^ about 
the stringent nature of the conditions and the burden of proof under Sec, 27 
(b) (old). In the instant case, admittedly the full price has not been paid at 
the time when controversy arose and even at the time when the suit was filed. 
The learned Judge was of the view that becau.se the bargain as embodied in 
the three sale-deeds provided for the payment of the money in convenient ins- 
talments and as a substantial portion of the price had been paid, the defen- 
dant must be regarded as transferees who paid their money. This view is 
clearly erroneous.. It is sufficient to refer to the leading decision in Himmatlai 
Motilal V. V asttdeo Ganesh^ in which it was eld that in order to defeat the 
prior equity to which the plaintiff was entitled, the subsequent purchasers 
were bound to establish three things that (1) they were purchasers for value, 

(2) bona fide and (3) without notice; and that if the entire price had not been 
paid and a seouiity had been given for the payment of the balance of the 
purchase price, the defendants cannot resist the claim for specific performance 


1. Dinesb Chandra Guha v. Satchida- 
nanda Mukherji, A. 1, R. 1972 Orissa 
235 at p. 238 ; (1972) 1 Cut. W.R. 194. 

2. Shankar Prasad v. Mst. Muneshwari, 
A.I.R. 1969 Pat. 304 at pp. 306-7, 


3. A. I, R. 1968 Mad. 383. 

4. 66 M. L. J. 255 : A. I. R. 1934 P. C. 
68 . 

5. I. t.. R, (1912) 36Bjm. 446. 
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(vide observations at page 451 of the above decision). 27 (ft) (o'd) ^e 

Snecific Relief Act is only the statutory provision of the principles enunciated 
iif the decisions in England to which reference has been made m this Bench 
decisiol of re Bombly High Court. The pnnciple in th« dec.ston was 
referred to with approval in Mohammed Haneef Sahib v. Board 
Jumma Masjid, Adoni,^ in winch it was held that the words 
(old) “who has paid his money” mean the transferee who has paid the whole 
of the consideration and not a transferee who has paid only part of it. Their 
Lordships’ attention was also drawn to the decision of Justice Varadachariar, 

J , in Arunachala v. Madappa,^ in which the learned Judge (Varadachariar, J.) 
called for a finding from the Trial Court as to the dates on which the subse- 
quent purchaser paid and could be deemed to have paid the purchase price. 

A perusal of the judgment shows that the learned Judge was also of the view 
that the entire purchase money should have been paid before the subsequent 
purchaser obtained knowledge of the prior agreement of sale. In the instant 
case, even at the time when the first defendant gave evidence, there was 
admittedly a balance of Rs. 7,000 due under the three sale-deeds. The learned 
Judge has committed a serious error in thinking that the words who had 
paid his money” in Sec. 27 (b) (old) are equivalent^ to “who has pajd hw 
money” (sic) or “who has agreed to pay his money . The Judge has over- 
looked that it is the actual payment of the money which alone confers the 
right so as to prevail over a prior agreement of sale. 

The Trial Court has committed the same serious error in holding that 
the defendants are transferees without notice of the original contract 
Sec. 27 (a) (old) of the Specific Relief Act. It has already been held that the 
defendants had actual knowledge of the plaintiff s pf i ’r JStcement of sale 
when they took the sale-deeds, Exs. B-13 to B-15, Even if the defendants had 
no actual notice or knowledge of the agreement of sale, they 
to have had constructive notice or knowledge on the admitted facts oi t 
case. It is surprisii.g how the learned Judge was persuaded to find this point 
in favour of the defendants despite the fact that his attention 
the decision in M. R. P, Yella Reddi v. Subbi ReddP o^Xhf Andhra High 
Court which contains a reference to all the leading decisions in England a 
India and in particular to the decisions of this Court, the latest being the 
decision of Balakrishna lyyer, J.. in Paravathatitammal v. Siv^mkwa 
BhattarA It only shows that the learned Judge has not carefully looked into 
the decisions referred to in his judgment. He says that no enquiry is neces- 
sary by the subsequent purchaser regarding the rights of the person who i 
already in possession, once it is found that that person originally >“^0 

possession as a lessee under the vendor. In other words, the learned Judge 
holds that if the subsequent purchaser knew that at some earlier point of time 
the person who relied upon the prior agreement ol sale was already m posses- 
sion as lessee, the subsequent purchaser need not make any enquiry^ 
whether the lessee was continuing in possession only as a lessee or in the 
assertion of any other right. It is this identical point which has been consi- 
dered by the leading decisions in England and in India and the view has been 
uniformly taken in all the cases that it is the duty of the subsequent purchaser 
to enquire (of ?) the persons in possession as to the precise character m which 
he was in possession at the time when the subsequent sale transaction was 
entered into. In Paravathathammal v. Sivasankara Bhattar^^ a usufructuary 


1. (1944) 1 M. L. J. 377: A. I. R. 1944 
Mad. 421. 

2. A. I. R. 1936 Mad. 949. 

3. (1954) 2 M. L, J. (Andh.) 6 : A. I. R. 


1954 Andh. 20. 

4. (1951) 2 M. L.J. 191 : A. 1. R. 1952 
Mad. 265. 
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mortgagee was in possession of the property and an agreement of sale was 
entered into by the mortgagor to sell the property to the usufructuary mrt- 

consfdera*tion*'’*The some additional 

consideration. The contesting defendant was the subsequent purchaser and 

It was admitted that the latter did not make any enquiries of the usufructuary 
mortgagee in ofder to ascertain from him whether he had any rights in the 
property other than as usufructuary mortgagee. This identical argument 
which was accepted by the Trial Court in the instant case was advam^ed ^hat 
once It was known that the property was in possession of a usufructuary 
mortgagee, there was nothing further that a prospective purchaser of the 
property need have enquired about. This argument was rejected in unam- 
biguous terms. The learned Judge has referred to all the leading decisions 

and in ^rticular had extracted the following statenxent of the law in Barn- 
nart v. Greensmelds^ ; 


“V^ith respect to the effect of possession merely we take the law to 
be that if there be a tenant in possession of land, a purchaser is bound 
by all the equities which the tenant could enforce against the vendor 
and that the equity of the tenant extends not only to interests connec- 
ted with his tenancy as in Taylor v. Siibbert,^ but also to interest 
under collateral agreement, as in Daniels v. Davison,^ Alien v. Ant- 
hony^ the principle being the same in both classes of cases, namely 
that the possession of the tenant is notice that he has some interest 
in the lands and that a purchaser having notice of that fact, is bound 
according to the ordinary rule, either to enquire what that interest is, 
or to give effect to it, whatever it may be.” 

h 

Af. R. P. Yella Reddi v. Subbi ReddP was a case in which the person in 
whose favour a prior agreement of sale was entered into was already in posses- 
sion as a lessee but the property was subsequently sold to the contesting 
defendant. There too the same argument was advanced, that in view of the 
character of the plaintiff’s possession at its inception as a tenant there was no 
duty cast upon the subsequent purchaser to mike any further enquiry. This 
argument was not accepted. As this decision reviews the relevant cases on the 
topic it is unnecessary to burden this judgment by referring to all the cases. 
Reference may, however, be made to the following observations of the Lord 
Chancellor in the leading decision which has been followed in all subsequent 
cases in Daniels v. Davison^ : 

“Where there is a tenant in possession under a lease, or an agree- 
ment a person purchasing part of the estate must be bound to inquire 

on what terms that person is in possession that a tenant being 

In possession under a lease with an agreement in his pocket to become 
the purchaser, these circumstances altogether give him an equity 
repelling the claim of a subsequent purchaser who made no enquiry 
as to the nature of his possession.”^ 

For all these reasons, it has to be held that the defendants have failed 
to satisfy both the limbs of Sec. 27 {b) (old) of the Specific Relief Act (1) they 
have not paid the money and (2) they are not transferees in good faith and 
Without knowledge of the prior agreement of sale. The plaintiff will be 


1 . 

2 . 

3. 

4. 

5. 


(1853) 14 E. R. 20t at p. 209. 

(1794) 2 Vei. Jr. 437. 

(1809) 16 V«. Jun. 249. 

(1816) I Mcr. 282. 

(1954) 2 M. L. J. (Andh.) 6 : A. 1. 1 


1954 Andh. 20 

6. (1809) 16 Ves. Jun. 249 at p. 254. 

7. Vid€ also 34 Halabury’s laws of England ^ 
p. 366, para. 644 and 14 Halsbury’fl 
laws of England^ p. 546, para. 1024. 
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entitled to a decree for specific performance as against defendants 2 to S and 
7 The sale-deed to be executed by them shall be on the lines indicated in 
the decision of the Supreme Court in Durga Prasad y, Deepchand.\ As the 
plaintiff has deposited the balance of price at the time of the institution ot 
the suit there is no question of the plaintiff being liable for mesne profits 
thereafter. From May, 1957 till 8th June, I960, for three years they, 
the defendants, will not be liable to pay interest on the balance of 
Rs. 8,000. So far as the period from May, 1957 to I960 is concerned, 
the plaintiff has been in possession not as a lessee but only in pursuance of 
the agreement of sale. He will not be liable for any rent or damages for 
use and occupation nor for any mesne profits. The question is whether he 
could be held liable for interest on the balance of Rs. 8,000 from May, 1957 
to 8th June, 1960. He was always ready and willing but neither defendants 3 
to 5 nor the 6th defendant would receive the money and complete the tran- 
saction. On the other hand, the plaintiff was harassed by eviction proceecF 
ings and put to unnecessary expenses. In those circumstances, having regard 
to the fraudulent conduct of the first defendant, the plaintiff should not be 
made liable for interest. The result is that a sale-deed will have to be execu- 
ted in favour of the plaintiff and the sum of Rs. 8,000 will have to be taken 
by defendants 3 to 5. Instead of the properties, their rights will be trans- 
ferred to the balance, i. e. the sum of Rs. 8,000, In view of this conclusion, 
the question of the plaintiff’s right to the site on which he has put up the 
building on payment of paghudi does not arise.^ 


19. Transferee with notice of prior agreement to^sell. In J hand op v. 
Ramesh Chandra,^ thQ had notice of the prior agreement to sell 

between the plaintiff and the vendor. The 

property obtained possession of the land, demolished the dilapidated ‘ 
mre on it and built a new one In its place. The plaintiff stood by wi hout 
obiecting or giving any notice to the transferee for nearly three years until the 
transferee had invisted a substantial amount in his construction on the land 
purchased. It was held that the conduct of the plainnff had disentitled him 
self from obtaining any relief under old Sec. 27 (^) of the Specific Relief Act 
against the transferee. And of course no specific relief could have been 
against the vendor who had already parted with the property m favour of the 
transferee. The only course open to the courts was to pass a decree awarding 
compensation under Sec. 19 of the Specific Relief Act of 1877 as a substitute 

for specific performance. 


20. Barden of proof.— Section 19 0) (new) lays down a general rule 
that the original contract may be specially enforced against a subsequent 
transferee, but allows an exception to that general rule, not to the transteror, 
but to the transferee, and it is clearly for the transferee to establish 1“® 
cumstances which will allow him to retain the benefit of a transfer whicn, 
pritna facict he had no right to get. 


The initial burden is always on the vendee to show that he 

edge of the agreement. But, the vendee has only to . disenarge this burden 
by^leading a^negadve evidence. The negative evidence can only consist of 

his own statement denying the fact that he had knowled^ of the ^ 

soon as the vendee denies knowledge of the notice, the burden is dischargea 


1. (1954) 1 M. L. J, (S, C.)60: A. I. R. 

1954 S. G, 75. 

2. Vecramalai Vanniar v. TEadikar Van- 
niar, A. I. R« 1968 Mad. 383 at pp- 385- 


A I. R. 1971 All. 189 at p. 191 : 1970 
A. L. J. 969, 
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"“‘"'OP'”- ■"•■■fe ««•« 

take of jurisprudence that he who seeks to 

within the scSpe oVthatTxeept'ion 'hat his case falls 

Droneir^^'thp'nArLt'^f e'^°u°j persons who have purchased the 

contract for sale in his favour must 
nn f ^ ^ persons who purchased the property in question had 

of the aWeto prove this against one 

or the vendees, his suit would not succeed*^ 

The onus i^s upon the subsequent purchaser to prove that he fs a iranc- 

&f“^it‘}fin^rhe Without norice of the earlfer contract so as to Sg 

Re^ef Act“^ ^ exception provided by Sec. 19(6) (new) of the Specifif 

even if u ^“’‘’^unid polity,^ the proposition advanced is that 

for renewal o^th'^t^sp Ea entitled to specific performance of the covenant 

hold Weresf had lease- 

courts bllow*annp1. E agreement between the parties. Both the 

the defenri^n^?^r I * have accepted the above contention raised on behalf of 
i„\u . relying on the case of Secretary of State v Volkart Brother-: « 

if the demUd^.'^T^* Y. "“ht, title'^and interes't in ThrgrfaTer pan 

in their posse^ssf^" and claiined a renewal in respect of the remaining lands 
of the covenant tEo adicial Committee held that on a true construction 

consideHno fEeVae? entitled to claim renewal. Before 

the Judi^f 1 ^rommitt5 case It IS necessary to refer to another decision of 

There the jildkfaY ro \ti William Graham w. Krushna Chandra.^ 

Soecffic ReVraf Act Secs. 14 to 17 (old) of the 

part of the innt ^ t constitute, with regard to the specific performance of a 

character musf h'^h’ ‘^e,'"v “’® ‘^^ms of which relief of that 

cnaracter must be brought it it is to be granted. 

mance of‘‘co i? ‘•‘C ^.ct enables the Court to direct specific perfor- 

he teft nn ^ ®°““'act as can be performed if the part which must 

idmii of ^ P^cPcrtion to the whole wdoes no 

^he pit wS Tf^^^ (old) deals with a case whL 

w^ho?» * " ^ i* j® unperformed bears only a small proportion to the 

whole in value and does not admit of compensation in money ^ In that case 

the party in default is not entitled to obtain a decree for soecffic oerformancf 
But the party not in default may claim specific performance ^provided he 
relinquishes his claim to further performance and all rights to compensation. 
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2 . 

3. 

4. 
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1972 All. 396 at p. 399 : 1972 A. L. T. 
945. 
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New Mofussil Co. Ltd., 73 I, A. 98 : 
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B. R. 596 : 48 Bom. L. R. 456 : 1946 
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Section 16 (old) contemplates a contract parts of which are separate and 
independent. If the contract ’ is actually divisible and the Court enforces 
what is apparently a part, it really enforces the entire and complete contract. 
The expression “stands on a separate and independent footing points to a 
limitation which would exclude any new bargain, and cannot be said per- 
formance of a part of a contract where the other parts have already been per- 
formed the Court is not introducing a new bargain, and Sec. 16 (old) is a 
statutory warrant for enforcing a part which can and ought to be performed. 

The decision of the Privy Council in Secretary of State y. Volkart 
Brothers^ did not turnon the construction of any of the provisions of the 
Specific Relief Act. The judgment of the High Court of Madras in that case 
is reported in Secretary of State v. Volkart Brothers^ ^nd it gives the facts and 
reasonings of Krishnan, J., showing why Sec. 16 (old) of the Specific Kelier 
Act was not applicable to the facts of the case. 


His Lordship observed : 

“Section 16 also does not apply as we have not got here, in my 
opinion, part of a contract which stands on a separate and independent 
footing from the rest. If the suit contract could be d'vi^ed up^mto 
two contracts, one wuh the respondents for their plot and ™ 
with the Cochin Club for theirs, the section may apply, but 1 am 

unable to see what justification there is for holding that the lessees can 
by any means by their own unilateral act, without any reference to or 

consent of the lessor, split up into two his contract for a single lease 

to renew the whole plot as one plot. The United Company eii ^ ^ 
into a single contract to renew with reference to the whole ot tne 
land. I am unable to see how they can be compelled to perform that 

contract piecemeal.” 

In RadhaKamaJv. Puri Municipality,^ suit contract 
up into four contracts not by unilateral action but by consens , . _c 
What was at one time a single contract to renew the lease of the ^ e 

land, has been split up into four leases piecemeal 
Sec. 16 (old), each of them “stands oil a separate and 
from the^ resL It is well established that where a tenement is 
each tenant holds his share in severalty. Where there are tern ants-in-common 
with undivided moieties there is only one tenement in h , , , 

each tenant shares. Each tenant-in-common has an estate m the . j . 

single tenement and there is privity of estate between and the ^ndlord , 
and each is liable for the whole rent. ®at where the land has been 
as well as the rents due on the separate parcels, as indeed is 1“® o tpnants- 
covenant is divisible and the tenants are not in the same and 

in-common. His estate does not extend over the whole IwM not 

there is no reason why either on principle jpron . Volkart 

be protected in his possession. The case of Secretary of Sta e v. . 
Brothers^ is easily distinguishable on the facts as that was a case of tenan 

in-common. 

The ordinary rule is that a part of a contract shall ^ 
performed except in cases coming under one or other of Secs. 14, 15 ana a • 


3. A, I. R. 1954 Orissa 1 10. 

4. A. I. R. 1927 Mad. 513. 
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Where the part which it is impossible to enforce has already been performed 
Court will decree spect&c performance of a contract.^ 


Where a contract to grant a lease also contained a covenant giving the 
option to purchase, the Court decreed performance of the contract of sale 
although the covenantee had forfeited the right to obtain a lease as the con- 
tract was separable. 2 In Subramania Iyer v. Kalyanasnndaram lyerd Oldfield, 
J., observed that if the plaintiff could show that the portion of the property 
which he claimed can reasonably be enjoyed independently of the remainder 
specific performance would be decreed. 


In Shama Cfiaran v. Kiimed Dasi,^ the first defendant professed to enter 
into a contract on his own behalf as well as of the other members of his joint 
family, it turned out that his co-sharers were not willing to abide by the 
contract but the share of the first defendant was large enough for the pur- 
pose of compliance of the contract made by him with the plaintiffs. The 
Court ruled that specific performance could be granted to the plaintiff in res- 
pect of the first defendant’s share of the property. But apart from authority 
the inclination is to uphold the plaiutiff’s claim as no injustice will be done 
to the Municipality by decreeing specific performance. It is obvious that the 
original lease was granted to a lady who did not have money enough to com- 
plete the whole of "the building which she had undertaken to erect. To enable 
her to raise funds for the purpose the contract was made divisible and she 
was permitted to assign her leasehold interest to different persons. As soon 
as she put up the building she could enter into the market for raising money 
to enable hei Uj complete the rest of the contract. If that was her right, is 
the plaintiff in any worse position ? The plaintiff did not take upon himself 
to put up a building on the plot purchased by him from Chandramoni Devi. 
No injury has resulted to the Municipality by treating the contract as separable. 
They have got a portion of the property leased out covered with a building. 
With regal'd to the remaining ground, in the occupation of the plaintiff, they 
still retain exactly the same right as they had under the original agreement, 
and that right is the right to enhance the rent. It is, therefore, idle to 
contend that the plaintiff must seek performance of the whole contract or 
none at all. Held tivat the contract in favour oi the plaintiff stands a 

separate and independent tooting and is severable iiom the rest oi the 
contract. The contention of the Municipality based on this ground, must 
accordingly be held to be untenable. 


Section 27 (old) says that specific performance of a contract nuiy be 
enforced against either party thereto, and against any other person claiming 
under him by a title arising subsequent to the contract, except a transferee for 
value who has paid his money in good taitli and without notice ot the 
original contract. The section throws the onus upon the transferee to 
establish that he had no notice of the original contract.' 


21. Onus.- -The position of law is well settled that in a suit foi specific 
performance where a subsequent transferee wants to reisiin the benefits of ihe 
transfer in his favour, the onus rests on him to establish the circumstances 
mentioned in Sec. 27 (b) [new Sec. 19 (b)] of the Specific Relief Aci.^ In the 


1. Hope 0 . Hope, (1856) 52 E, R. 1 H‘3- 
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decision report- d in Bhup Narain v. Gokul Chand^^ while dealing with this 
quositon. Hie position of law was explained as follows : 

‘Section 27 (Specific Relief Act) lays down a genera! rule that the 
originjl contract inay he specifically enforced against a subsequent 
Li imsfcrec, tut allows a a exception lo that general rule not to the trans- 
(eror, but to the iransfert. e, and therefore, "it js for the transferee to 
est iblish the circumst inces wnich will allow him to retain the benefit 
of a transfer which prima facie he had no right to get’c 

In the decision reported in Venkataravanappa \ . Dasappaf while dealing 
with burden of proof, it was observed : 

“Where a peison claims to be a purchaser for value without notice 
ot the Original contract, the burden lies on him to prove that he fulfils 
that character/^ 

To 'he Same effect are the observations in the decision reported in Veerch 
malai v. T hadikara-' where jt was held : 


rhe burden of proof is upon the subsequent purchaser to 
establish these conditions in order that his rights may prevail over 
the prior agreement of sale.’* 

The Orissa High Court in the decision reported in Dhadi Dalai v. Basudeb 
Satpathy^ also expressed the same view. Thus, there can be no dispute 
about the legal position that in all such cases the initial onus rests on the 
subsequent transterec to prove the circumstances which will permit him 
to retain the benefit obtained under the sale-^ The onus being on the defen* 
dant can only be rlischarged by evidence led in the case. In this connexion 
reference may be made to two Privy Council decisions in Bhup Narain Singh 
V- Gokul Cfiand^ and Shankar lal Narayandas v. New Mofussil Co. Ltd? 
In Bhup N arain Singh v. Gokul Chand? Lord Thankerton who spoke for the 

Board while dealing with Sec, 27 (old) of the Specific Relief Act observed as 
undt r : 

“In their Loi'dships’ opinion, the section lays down a general rule 
that the original contract may be specifically enforced against a 
:>ubscqu_nt traosleree, but allows an exception to that general rule, not 
to tiie transferor, but to the transferee, and, in their Lordships* 
opinion, it is clearly ror the transferee to establish the circumstances, 
which wilt allow him to retain the benefit of transfer which prima 
Jade he had no right to get. Further the subsequent transferee is the 
person within whose knowledge the facts as to whether he has paid 
and whether he had notice ot the original contract lie, and the pro- 
visions of Secs. 103 and 106, Evidence Act, 1872, have a bearing on 
the question. The plaintiff does not necessarily have knowledge of 
either matter. In a case in 1862, before this Board, Varden Seth Sam 
V. Luckpathy Royjee Lallah? an equitable lien b}' deposit of title-deed 
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wus ©nforced tigainst a subsecjuent transferee of the property. In 
delivering the judgment of tliis Board, Lord Kingsdown stated . 

^'j’jiough both the third and the last defendants pleaded in effect, 
that they were purchasers for value without notice, yet 
they did not prove that defence though the plaintiff charged notice 
and collusion with defendant !. And, later . 

‘The question to be considered is, whether defendants 3 and 6 
respectively possessed the land free from that lien whatever its 
nature. As one who owns property subject to a charge can, in 

seneral, convey no title higher or more free than his own, it lies 
always on a succeeding owner to make out a case to defeat such 
prior charge. Let it be conceded that a purchaser for vatue.^ bona 
nde and without notice of this charge, whether legal or equitable, 
would have had in these courts an equity s^uperior to that of the 
plaintiff, still such innocent purchase must be, not merely asserted, 
but proved in the cause, and this furnishes no such proof. 

-Although under Sec. 54, Transfer of Property Act, 1882. the appel- 

Aitnou^n u itself create any interest in or 

iCae "orturproperty! their Lordships are of opinion that the rule of 
nrocedure stated by Lord Kingdown is applicable to the present case 
Cder «ec T (b). Specific feelief Act. This view under the Specific 
S Act has bin, taken in a number of cases m India. 

T * fort that there was not sufficient evidence led by the 

In view of the thp nlaintiff’s suit for specific performance 

defendant to case ^ their Lordships referring to their previous 

was decreed. unnecessary to consider the 

Sncewh^Ks^roduccd on behalf of plaintiff to show that the defen- 
dants in fact had notice oi the earlier contract. 

„ j. ..n, for the plaintiff to show that the subsequent purchaser had 

.V ofthfurevious coiTtract in favour of the plaintiff. The onus of such a 
notice of _th p ^ subsequent purchaser had no notice of a 

negative issue ot proving 4 ^ negative evidence. 

prior claim is ordinarily . ' ‘ circumstances, a mere denial, regarding 

Very little evidence, and. would discharge this onus and 

want of knowledg nlaintiff But under no circumstance, the initial onus, 

plaintiff at the first stage, 
whlchison thc.ubs,q . _tr reason why he is making 

even when, the plaiiUiff men and how he came to know that the person 

the subsequent pur^n._ - ' P When the exception mentioned in 

roncerned was a { P„,puies a notice to the subsequent transferee of 

a. (6) of Sec. 27 (old} cicariy^i^^P^ plaintiff admits that the 

the prior contract of no"icc that the onus lies on the plaintiff to prove 

0? r “w.. <. ...i- 

case wilt have to be examined on its own facts to find out whether 
the onuTwhTch rTs^on Ae defendant in view of Sec. 27 (old) of the Specific 
Relief Act is discharged or not,^ 


1. A, I. R. 1946 P. C. 97. 

2. A. 1. R. 1954 P, G. 68. 

3. Gurmukh Sineh Vir Singb 


Singh Bela Singh. A. 1. R- 1963 Punj. 
470 at pp. 471-72. 


V. Sohan 
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Fch •'S*'*— As remarked by Harrison,!., in Kanshi Ram v. 

Isnwar Das, the onus on the subsequent transferee being a neoative one hi^i 
task undoubtedly is difficult. Therefore as held by Sula® man J.! i^ 
noth \ Snpal Rai, he may discharge the burden by merely denying the factum 
of notice on oatli, though Ashworth, J., was of the contrary opinion. There is 

authority for the proposition that the burden on the subsequent 
vendee is a light one and very little evidence on his part, and in certain 

discharge this onu^"® regarding want of knowledge, would suffice to 

nrior ^omrTc/ a contract if the plaintiff proves hiS 

pnoi contract, tne burden of proving a subsequent bona fide transfer for valnp 

ini i° TheTme I?’"!' Specific Relief Act, lies rthe pany aTleg! 

I n Calcutta High Court in Hem hiohdraDe 

.Amiyabala i iie learned Subordinate Judae was therefore rioht in 

I'^houTnore o^hf 

defendants of w nt kittle evidence on the part of the 

ed this onus apd t-ic plaintiff’s contract would have discharg- 

who oale """ plaintiff but in this case defendant 2 

Pla Ws c4ntllct °f »he 

1 r being admittedly in possession it was the bounden dutv of 

wcf'ATefeTni"m^;"ntr'-"-''^ 

eu. A mere denial may, m the circumstances of a narticular ca<ie chlft 
burden of proof on the plaintiff in the matter of noHce ’ ^ ^ 

fer of^rnpmfXcT’^’’' definition of “Notice” is given in Sec. 3 of the Trans- 

must be‘onrdcrh’ed“eit“her ‘ll T'rls.dr”? contemplated under Sec. 19 (new) 
part of the sublsenuent bona fide F^nd diligent inquiry on the 

from various surrounding circumstances*® 

varietRs^t'/factual notk°e‘^ and f//Won°t“ ““y I’® 

tive notice- falls unde^two distiJ," catcooHef" T .C°P^truc- 

that /I is in possc.lsion orprom whkTfl f, /n 

which A has in the premises. SeLnri v\f ‘'P“''®y>PS is notice of ail rights 
to one person is deemed a notice to annthJl^^^^TK^ P^ses in which notice 

to the principal and notice to one nartn^r • notice to an agent is notice 

added another class of cons°ruct1vrn^^^^^^ notice to all. To this may be 

which is to be notice deemed to be of its executlon'^'n'i:^''^” 5 ^ ‘l‘>P“iPePt 


1. 

2 . 

3. 


67 I. C. as? : A.I.R. 1923 Lah. 108 : ^ 
1** L., J . ] 50, 

?•■ 254-: A.I.R. 1928 AM. 307. 

K 2.) Lah. 24 >; Mg Po Lwin ir. Mg Sein 
Haii. A I R. 1929 Rang. 93 ; K^anshi 

ms. 67 I. G.Sa? : 5 L. L. J. 150, per 
Harnson J jRamdeni Singh o. Gumani 

A* ^90 at p. 301 ; 

IL 7. C. 7 , Saiikhi Sah p. Mahamava 

f 


4. 

5. 

6 . 

7, 

8 . 


Parsls®!"®^ 5® K 

A.I R 1925 Cal. 6 I:I.L.R. 52 Gal. 121 . 
Boi.^910. ®““- *• « 

C. wl‘N.^4f ' '9 1- C. 9 : 18 

P'at 
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25. When notice does not matter. — “Notice of contract” said Shephard, 
J., “as required under Sec. 27 (corresponding to Sec. 19 of the present Act) 
must be a notice of an existing obligation. When a transferee, hearing of a 
contract, is also informed that the time for performance has long expired 
without anything being done the inference he would naturally draw is that the 
right has been waived or otherwise discharged.^ So also, notice does not matter 
where the right to sue for specific performance is barred.^ 

26. Actual notice. — It may be defined as an actual knowledge of the 
fact. In ‘>rder that an actual notice may be binding on the person who is fixed 
with it, it must be a definite information given by a person interested in the 
property in respect of which it is given and it must be given in the same trans- 
action. Vague rumours from strangers or suspicious circumstances do not 
amount to such notice.^ Notice to a purchaser in one transaction cannot be 
regarded as an effective notice in a subsequent independent tra saction.'^ But 
if a person is aware of the fact that another person claims to have an interest 
in the property he is dealing with he is under obligation to make an enquiry 
as to what that interest is and if he fails to make such enquiry he will be 
deemed to have got constructive notice of the same, if not actual notice.'^ 

27. Notice by post — Presumption. — When a notice is proved to have been 
posted it is presumed to have reached its destination and the presumption 
is sttll more strengthened if it is sent under registered cover. ^ Nor is the pre- 
sumption rebutted by the fact that a receipt was signed by another person on 
behalf of the addressee.^ Service of notice on one of joint contractors 
addressed to all, would be prima facie evidence that it has reached others as 
well.® 


28. Notice through newspapers. — ^There is a practice of giving notice 
through the instrumentality of a newspaper. But in order that such a notific- 
ation may amount to an actual notice it must be shown that his attention 
was drawn to that notification ® The case would be otherwise when a bind- 
ing agreement between the parties or, in case of companies, articles of asso- 
ciation provide for such a nolification. When one person is an officer of two 
companies his personal knowledge is not necessarily the knowledge of both 
the companies. The knowledge which he has acquired as officer of one com- 
pany will not be imputed to the other company unless he has some duty 
imposed on him to communicate his knowledge to the company sought to be 
affected by the notice. If he is guilty of fraud or even irregularity the Court 
will not draw the inference that be has fulfilled his duties. Where he omits 
to communicate because he fails to realize the importance of the fact and not 
because he considers that he owes no such duty, notice has to be implied. 


1 . Per Shephard, J., in Ramaawami v. Chin- 
nan Aaari, I. L. R. 24 Mad 449 at p- 
456. 

2* . Bhashyam Ayyangar, J., ibid.^ at 

pp. 464-5. 

3. Barnhart v. Greenshield, 9 Moo. P. C. 
18 at p. 36. 

4. Hamilton v, Royce, Sch. & Laf. 315 ; 
tf/. Nixon a. Hamilton, 1 Islah Eq. R. 
46. 

5. Gibson o, Jugo, 6 Hare 126; Mildrew o. 
Matpons. 8 App. Gas. 874 ; Jones v. 
Smith. 1 Hare 43 ; Oobind Gbunder e. 


Doorgapershad, 22 W. R. 248. 

6. Harihar v. Ramshashi, I. L- R. 46 Gal. 
45S (P. C.) : 45 I. A. 221 : 23 C, W. N. 
77 ; Syed Bodardoja o, Ajij-ud-Din 
Sircar, 33 C, W. N 569. 

7. Ibid. 

8. Harihar v. Ramshashi, supra. 

9. Bhairab Chandra o. Kali Dhan, 33 
G. W, N. 569. 

10- T. R. Pratt 0. E. D. Sassoon & Co. 
Ltd., A. I. R. 1936 Bom. 62 at p. 81 : 
I. L. R. 60 Bom. 326 : 161 I, A. 120 : 
37 Bom. L. R. 978. 
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29. Notice before actual payment of parch ase money or registration of 
sale- deed — Llfect.- Notice before actuil p-iyroent of the whole purchase 
rn mey evv.ii though it may have been secured, or before the conveyance is 
actually execiued, is bin .liog in the same manner as notice before the contract. ‘ 
Where a defendant /eccives noriec vC the sale to the plaintiff before the regis- 
tnitivui of his own cojitract of sale is effected, he is affected by that notice.* 


Meaning and effect 
of coiistruct ive notice 
rxplaincd. 


30. Constructive notice.- — Constructive notice may be said to be knowl- 
edge which the Court imputes to .a person from the 
circumstance of the caso upon a legal presumption so 
strong til at it cannot be allowL’d to be rebutted, that 
the knowledge must exist, though it may not have been 
for (7 1 ally communicated.^ if a maa has actual notice 
of circumstances sufflci' nt to put a man of ordinary prudence on enquiry as 
to a particular point, th-: knowledge which he might by the exercise ot reason- 
able diHgcDce liavc obmined will be imputed to him. If* a man abstain trora 
enquir} wiiere enquiry ought to have been made, it is iiomaierial that the 
neglect to make an enquiry may nor have proceeded from any wish to avoid 
knowledge. 


“The Judicial Commissioner held that the appellants must have known 
on 3rd April, 1922, of the agreement which Moh tmmad Afzal had made with 
the pii'intiff on 1st May. 192(. Their Lordships are uot prepared to hold 
that t!w Judicial Comrnissioaer’s hnding in this respect was wrong. There 
was evidence upon which he mighi arrive at that conclusion. However that 
may be, their Lordships upon consideration of the whole evidence, both verbal 
and documentary, are clearly of opinio ;i that the circumstances connected 
with Mohammad AfzaTs dealings with his property, which were unboubtedly 
known to the appellants, were such as to put the appellants upon inquiry, and 
that if reasonable inquiries had been made by the appellants before the trans- 
action of Td April, 1*^12 they must have become aware of the agreement be- 
tween the plaiotilT and Mohammad Afzal of Ist May, 1921. The appellants 
therefore cannot predicate of th .mselves that they are transferees without 
notice of the original contract within the meaning of the exception in Sec. 27 
(^), Specific Relief Act of IS77. The whole matter is before their Lordships 
on this appeal, ;uid it is open to them to make the proper order in view of the 
above-mentioned conclusions. They aiv? of opinion that the plaintiff should 
have a decree for specific performanee of the agreement of 1st May, 1921, 
against the appellants as well as ag.iinst Mohammad Afzal, subject to the 
appellants’ rigid of pre-emption, which will be referred to hereioatter.’’'* 

Whatever is notice enough to excite the attention of a man of ordinary 
prudence and call for further enquiry, is in equity, notice of all facts to the 
knowledge of which an enquiry suggested by such notice and prosecuted with 
due diligence would h ivtr led. Notice of this kind is called constructive or 
imputed notice. Constructive notice as distinguished from actual notice is a 
legal inference from established facts and like other legal presumptions does 
not admit of ciispute.^ On this point, the modern tendency is to classify 


L Himmatlal v. Vasdeo, I, L* R. 36 Bom. 
446 ; Gudur u. Gunduala, 25 1. C. 973 : 
1 L. W. 879. 

2. Nihal Singh o. Sivaram, 40 l.G. 128. 

3. Snell’s Equity, p. 33 , Epsin v. Pember- 
ton, 3 Ue G. &. J. 554 , Jones v. Gor- 


don, 2 App. Gas. 632. 

4. Mohammad Aslam Khan v* Feroze 
Shah, A.l.R. 1932 P. C. 228 at p. 230 : 
56 G. L. J , 330. 

5. Hewit D. Loosemorc, 9 Hare 455; Epain. 
V. Pemberton, 3 Oe G. & J. 554. 
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“notice into three vitrietics — actual, constra^tivc an l imputed. It was 
suggested in PP'ise v. fVhitburna^ tli;u nf#iicc mi' 4 bt infcrrai^ i. e. where the 
purchaser receives notice oi’ otlter I’acis from which he ou^/.i rcasonabl v to 
infer the existence of tiie inteixst ; but this would seem to be an unauthorized 
invocattOHj which is strongly condemned by A.E. Raiiriall in 40 L.Q.R. 84. 

Notice is actual where a purcha^el' aciually knows of the cAistence ol the 
equitable interest, tt is consti'ucti\*c where the jiaeiesi woulu have c<uiie to 
his knowledge if he had made such inquirie.> as ought to haw made, 
imputed notice covers actual or constructive uotive to his agents as such in the 
transaction in question. A purchaser is under no legal obligation to investi- 
gate into his vendor’s title. But in dealing with real property, as in otiier 
matters of business, regard is nud to the usual course of business ; and a 
purenaser woo wilfully departs from it in order to avoid acquiring knowiccige 
of his vendor’s title is not allowed to derive any advamag^ from his wilful 
ignorance of defects which would have come to his knowledge if ho had t.aus- 
acted his business in the ordinary way. ^ TJie question when it is sought to 
affect a person with constructive nutice is not whether ho had the moans of 
obtaining, and might by pLudenc caution have obtained the knowledge in 
question, but whether his not obtaining it was an act of gross or culpable 
negligence. Therefore where mere want of caution is all that can be imputed 
to a man, the principle of coaiiruoiive notice has no application.^ “Notice 
to a purchaser by his title papers in one transact ion will uot be notice to him 
in an independent subsequent transaction in which the instruments coniaiuing 
recitals are not necessary to his title ; but he is charged constructively with 
notice merely of that which affects the purchase of the property in claim of 
title of which the papers form a link.” * If a purenaser is informed that there 
are charges on the pioperty he intends to purchase, he will be affected with 
notice of all other charges which he could have ascertained on inquiry. 
Where a purchaser of a certain village has specific knowledge ox the fact that 
there arc certain maintenance-holders, whose allowances are charge on that 
village, it is incumbent on him to make enquiry into the title of the vendor 
and to find out if the maintenance allowances paid to certain others are or 
are not a charge on that village. The omission by the purchaser to do so 
will amount to wilful abstention from enquiry and .the purchaser would be 
affected with constructive notice of all other charges on that village which he 
would have discovered, had he chosen to make a proper iuvestigaiion of title. 
The omission to make -the enquiry would also amount to gross negligence so 
as to attract the consequences which result from notice."' A construe live 
notice has been held to be implied in England in the following casc.'^ 

31. Cases in which constructive notice has been held to be implied in 
England. — (1) Where there is notice of any fact which would put a reasonable 
man on such an enquiry as would lead to the discovery of defect iu title. 

(2) Notice of any deed, necessarily forming part of title. 


1. (1924) 1 Cb. 460. 

2. Bailey p. Barnes, (1894) 1 Cb. 25. 

3* Ware v. Egmont, 4 De G. bl. Sl G. 
^0 i Bailey p* Barnes, (1894) 1 Cb. 25 , 
West p. Raid, 2 Hare 749 , Wilson p. 
Hart, 2H. & M. 551 ; Jones p. Smith. 
1 Hare 43. 

4 . Bepin p. Priyabarat, 26 C«W. N. 46. 
ptf Mukerji, J. 


5. Mohammad Yunus Khan a. Special 
Manager, Court of Wards, Balrampur 
Estate, 167 I. C. 962 : A. I. R. 1937 
Oudh 301 ; 1937 O. L. R. 188 ; 1937 
O. W. N. 438. 

6. Harman Singh, Speeijie JRjtligf Aet^ Sec. 
27. 

7. Agra Bank v. Barry, (1874) L-R. 7 H.L. 
135 at p. 157. 
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(3) Such a aegiiyeuce iu m-iking enquiries as to deeds of title as would 
be considered gross negligence by the Court.^ 

(4) Where there was a contract precluding investigation. 

(5) Where there was a statute preveuting investigation. 

(6) Notice to solicitor or agent. ^ 


U is a firmly established principle that the doctrine of constructive notice 
is uoi to be extended beyond its present limits.' 

32. Necessity to investigate vendor’s title/ — Maitland points out that 
quite apart I'roni any equitable doctrine, a prudent purchaser of laud will 
investigate l)is \^.ncior’s title.^ In an ‘'open contract” (i. e. a contract with- 
out special ccndi’ions) it is the duty of a vendor to show that he is entitled to 
sell, by dem nisira ling rlie vicissitudes of ownership through which the land 
has^ passed during the past thirty years. This period is laid down by Sec. 44 
of the Law of Propel ry Act, 1925. in order to do this he may, as North, J., 
pointed out in Re Cox ami Neve's Contract have to go back considerably 
more than thirty years. A purchaser who buys without insisting on a good 
root ot title' buys at his own risk and equity will fix on him constructive 
notice or latent equitable incumbrances. Under the law prior to 1926, a lessee 
was in au untoi tunate position. For he had not then and has not now, the 
right to enquire into the title of his lessor. Equity, nevertheless, penalised 
him tor his omission to do what he could not do, and fixed him with construc- 
tive notice oi what he would have discovered if he had made this enquiry. 
This was known as the doctrine of Patman v. Harland,^ Where the contract 
was made after 192o it is no longer law, for by Sec. 44 (5) a lessee who is not 
entitled to call for the title to a reversion is not to be deemed to be affected 
with notice of any matter of which he might have had notice, had he been able 
to contract that such title should be furnished.-' The benefit which this sub- 
section confers on a lessee is shown by Shears v. Wells^^^ where a covenantee 
was suing lessor for the breach of an old restrictive covenant as to user of the 
land, and joined the lessee as co-defeudanr. it was held that the onus was 
on the cov'ijiiaiitee to show that the lessee knew ot the covenant, and this he 
had tailed to discharge. U is also provided by Sec. 44 (8) that a purchaser 
shall not be affected with notice ot any matter of which he might have received 


1. Jones i>. Smith, 1 Hare 43 

2. 2 Wh. T. L. C. 204. 

3. Ibid., Allen v. Scckham, 11 Gh. D. 790. 

4 . Utitxhmy , Alodem Equity, 5th Ed., 1949 
pp. 3G, 37, 

5. Equity, 123. 

6. (1391) 2 Gh. 109 at p. 118. 

7. As to what constitutes a good root of 
title, set Ghcsliirc, j^fodeyn Real Pfoptfiy, 
5th Ed., 6/7. ide dcfijics it as ‘■■some 
document which deals with the abso- 
lute ownership, both at law and in 
equity, and which contains nothing 
to cast doubts on the title of the dis- 
posing party”. 

8. (1881) 17 Ch. D. 353. 

9. St tail able article by D. VV, Eogan, in 
5:> L.Q.R. 361, which. it is submitted, 
effectively disposes of an ingenious 
argument In (1931) 75 Sol. J. 655, that 


the sub-section will not apply if there 
is a prior agreement containing an 
express provision that the lessee is not 
to investigate the title of the lessor. 
An agreement which simply imple- 
ments the statutory provision of sub- 
sections (2), (3) and (4) of Sec, 44,' which 
preclude the lessee from calling for the 
lessor's title, must be merely otiose. Sim- 
onds, J., in White v. Bijon Mansions, 
(1937) Gh. 610 at p. 619, points out 
that See. 44 (5) must be read together 
with Sec. 193 of the Law of Property 
Act, 1925, and so a lessee is affected 
with notice of all those which are 
registered under the Land Charges Act 
(1925). 

10. (1936) 1 All E, R. 832. The covenant 

was one of 1852, but the lessee of the 
second defendant began after 1925. 
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notice by making inquiries in regard to matters older tlian 30 years, unless 
he actually makes such inquiries. This provision underlines the danger, 
already pointed out by Maitland citing Fared v. Clerneats^^ of making 
unnecessary inquiries.^ Tlie whole of See. 44 applies only if and so far as a 
contrary is not expressed in the contract.^ 


It has always been regarded as impossible to frame a satisfactory dcfiiii- 

Constructive notice.'. Constructive notice, 5 but it is generally taken to 

include two different things'" — 


(1) The notice \»hich is Implied when a purchaser omits to investi- 
gate the vendor’s title properly or to make reasonable inquiries as to 
deeds or facts which come to his knowledge, 

(2) The notice which is imputed to a purchaser by reason of the fact 
that his solicitor or other legal agent has actual or implied notice of 
some fact. This is generally called “imputed notice”. 


Now the question is what ought a prudent, careful man to do when he 
is purchasing an estate ? The answer will afford us an insight into the equit- 
able doctrine of notice, and at the same time will show us in what circum- 
stances a purchaser takes an estate free from any trust or other equitable 
interests to which it may be subject. 

It is not necessary to go back further that the Conveyancing Act, 1882 
(45 & 46 Viet., c. 39, Sec, 3) now re-enacted by the Law of Property Act, 1925 
[Sec. 199 (1) (if)] which contained a section framed with a view to protecting 
purchasers against a doctrine that had been refined to the point of unfairness. 
The Act provided that no purchaser is to be affected by notice of any instru- 
ment, fact or thing unless he actually knows of it or unless he would have 
known of it had such inquiries and inspections been made as ought reasonably 
to have been made, or unless his solicitor, while carrying out that particular 
transaction, actually obtains knowledge of that instrument, etc., or would 
have obtained it had he made reasonable inquiries and .inspections. What it 
comes to, then, is that a purchaser is deemed to have notice of anything which 
he has failed to discover either — 

(1) because he did not Investigate the title properly ; or 

(2) because he did not inquire for deeds relating to the property. 


These cases will be dealt with separately. 


33. Notice from not investigating title. — For centuries it has been 

regarded as essential that a man who is purchasing land 
Nature of invest!- should investigate the title of his vendor, that is to say, 
gation of title. should insist upon the vendor producing evidence to show 

that the interest which he has contrasted to sell is 
vested in him. The investigation takes the form of requiring the vendor to 
"prove his title", i.e. to set out the history of the land with a view to showing 
how the interest he has contracted to sell became vested in him, and to prove 


i* 1 Gh. 428. it, seq, 

*• 128. 5. Siigden^s Vindor end Purckeser, p. 71. 

5* Property Act, 1925, Sec..44(ll}. 6. White and Tudor, Vol. 11, p. 172. 

4 . Gheahire's Modem Beal Propiriyt p. 62 

S,R.A.— 76 
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that for a given number of years he and his predecessors have rightfully exer- 
cised dominion consistent with that interest over the laud. The old rule both 
at law and in equity was that, if a vendor could in this way adduce evidence 

of ownership for a period of not less than 60 years, he had 
Length of title. satisfied the obligation which lay upon him, and, unless 

anything appeared to the contrary, had proved a title 
which the purchaser was bound to accept. But there was no rigid rule about 
the length of this period, for it was useless to trace the title for 60 years unless 
the result was to show that the vendor was entitled to convey that interest 
which he had agreed to sell.^ For instance, a vendor might very well show 60 
years’ possession in himself, but if this possession was held under a long lease, 
something more was obviously required to substantiate a right to sell the fee 
simple. The vendor’s proof must always begin with a “good root of title’% 
i.e. with some instrument transferring the interest that the purchaser now seeks 
to obtain. 

The Vendor and Purchaser Act, 1874, provided that in an open contract 
of sale, that is, where no express stipulation had been entered into fixing a 
precise date from which title should be traced, 40 years should be substituted 
for the old period of 60 years. Thus under the law as it existed in 1925 . a 
vendor who failed to persuade the purchaser to accept a shorter title was obliged 
to adduce evidence of acts of ownership stretching over a period of at least 40 
years. This obligation was satisfied by the vendor showing what conveyances 
of the estate — whether inter vivos or as a result of death — had been effected, 
for, to take a simple illustration, if documents could be produced showing that 
45 years earlier X had bought the estate for valuable consideration and then 
left it by will to the vendor, it was pretty clear that the tatter could make a 
good title. 

“If, then, on the sale of a freehold in fee, the vendor produces the title- 
deeds for the last 40 years, and these show that the fee simple in the land 
sold has been conveyed to him free from incumbrances, and if there be 
satisfactory evidence that the deeds produced relate to the land sold, and 
the vendor be in possession of the lands and the deeds, he has shown a good 
title to the land.’’^ 

The general obligations of a vendor are the same under the new law# 
except that the period for which title must be traced under an open contract 
has been further reduced from 40 to 30 years.^ 

34. Abstract of title. — ^The first duty of the vendor is to prepare an 
abstract of title, that is, a statement of the material parts of all deeds and 
other instruments by which the property has been disposed of during the period 
in question, and also of all facts, such as, births, deaths and marriages, which 
affect the ownership of the land. But in addition to producing this abstract 
the vendor is required to verify its contents by producing either the actual 
documents abstracted or the best possible evidence of the contents of those 
which he is not in a position to produce, and by proving facts, such as, births 
and deaths, which are material to the title. 

One can now understand what is meant by constructive notice. One 
object of investigating title is to discover whether the land is subject to rights 
vested in persons other than the vendor, and the equitable doctrine of notice 


1. Williams on Vendor and Purchaser, Ist 2. Ibid,, p. 84, 

Ed., p. 76. 3. Law of Property Act, 1925, Sec, 44 (1). 


[S. 19— Syn. No. 35] RELIEF AGAINST PARTIES AND PERSONS, ETC. 


603 


ordains that a purchaser who fails to investigate is bound by any right which 
he would have discovered had he made the ordinary investigations as sketched 
above. Moreover, if the vendor has imposed conditions requiring a purchaser 
to accept a shorter title than SO years, the doctrine of notice is extended to 
rights which would have emerged had title been shown for the normal period. 
Suppose, for instance, that when the statutory period for proof of title was 
40 years, land was put up for sale by auction in 1890 and a provision inserted 
in the conditions of sale that the title should begin with a mortgage executed 
38 years before. 

If the land had been sold to the vendor in 1850 and the deed of sale con- 
tained a covenant restricting the erection of buildings on the land, the 
purchaser of 1890 would be bound by that restrictive covenant. 

With reference to such a case North, J., said : 

“He had agreed by the bargain contained in the conditions of sale to 
accept a title of less than 40 years. That cannot relieve him from all 
knowledge of the prior title, or it would come to this — that if a man 
was content to purchase property on the condition that he should not 
inquire into the title, 'he would acquire a title free from any existing 
restrictions and would not have constructive notice of anv incum- 
brance.**^ 

In general, then, it may be said that a purchaser will be bound by equit- 
able interests of .which he may in fact be ignorant but whose existence he 
would have discovered had he acted as a prudent man of business, placed in 
similar circumstances, would have acted. ^ 


35, Notice from not inquiring for deeds. — As we have just seen, the 
Q . . , conveyancing practice of this country demands that a person 

quiTe”for deeds buying land should examine the vendor*s deeds, in 

may constitute order both to ascertain whether a good title can be made 
notice. and to ensure that no third person possesses rights which 

can be enforced against the land. It follows from this that, 
if a purchaser deliberately omits to call for the title-deeds, and allows them to 
remain in the possession of a third person, he will be deemed to have notice of 
any equitable claims which the possessor of the deeds may have against the 
land. The basis of this rule is that the failure to procure the deeds is evidence 
of a fraudulent intention to escape notice of the third person*s claim, ^ and it 
follows therefore that the purchaser of a legal estate will take subject to 
equitable interests if he has shown something akin to fraud. 

Even where he takes a conveyance of the legal estate without actual notice 
of some equitable interest which is enforceable against the land, he will never- 
theless be bound by that interest under the doctrine of constructive notice if he 
can be proved to have been guilty of gross negligence.^ 

Gross negligence does not mean mere carelessness, but means carelessness 
of so aggravated a nature as to indicate an attitude of mental indifference to 
obvious risks.® 


If, for instance, a purchaser makes no inquiry for the title-deeds, he is 
postponed to the owner of an equitable interest, but he is not postponed if he 


1. Inr$ Cox and Neve’s Contract, ^1891) 2 
Gh. 109 at pp. 117-8. 

2. Bailey e. Barnee, (1894) 1 Ch. 25 at p. 35. 

3. Northern Counties of England, etc. v. 
Whippi, (1884) 26 Gh. D. 482. 


4. Oliver o. Hinton, (1899) 2 Gh. 264 at p. 

274. 

5. Hudston o, Viney, (1921) 1 Ch. 98 at p. 

104. 
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has inquired for the deeds and has received a reasonable excuse for their non- 
delivery. 

36. Notice to husband. — In a case under Sec. 3, Transfer of Property 
Act, it was held that in India notice to the husband could not be treated as 
notice to his wife where she is a pardanashin lady.^ 

37. Gross negligence. — What would be gross negligence in one case 
Whether there is may not be SO in another. It all depends upon the man’s 

grosf negligence or J^DowIedge and the means of information which lay to his 

the fact^^o/ 'each hands. Where it is incumbent on a person who was in 
case. possession of certain facts to inspect the registers omission 

to look into entries against the property in question and to 
look into them carefutlyj must be construed to be either due to wilful absten- 
tion or to gross negligence. Whether a person can be charged with the negli- 
gence or bad faith of his agent. It is now settled that he can. In spite of a 
Calcutta decision to the contrary, their Lordships of the Privy Council decided 
in Mohori Bibee v. Dharmodas Ghosc^ that the acts and knowledge of the 
agent were the acts and knowledge of his principal, and this accords with the 
principle that ‘*he who acts through another is deemed to act in person”. 
Were it otherwise ^‘notice would be avoided in every case by employing 
agents”. This principle has now been embodied in Expl. 3 to Sec. 3, 
Transfer of Property Act, but the amendment introduces no new law. It 
merely gives effect to the Privy Council decision as against the earlier Calcutta 
ruling in Greender Chmder Ghose v. M akintosh.^ [n these circumstances not 
only has the defendant not proved that he is a bona fide transferee without 
notice but he is in equity deemed to have had constructive notice of the charge. 
Consequently, it can be enforced against him.'* 

A reference to notes under the heading ‘'Constructive Notice” at page 
344 may be made. 

38. Registration as notice. — There was at one time serious conflict . of 
authority as to whether registration per se amounted to notice. The Bombay 
and the Allahabad High Courts answered the question in the affirmative,® while 
Calcutta, Madras and the Punjab High Courts® expressed the contrary view. 
The conflict was, however, set at rest by their Lordships of the Privy Council 
by their approval of the second view.^ The definition of notice in Sec. 3, 
Transfer of Property Act, has been changed by Act XX of 1929.® The Legis- 
lature has by the new amendment changed the definition of notice in such a 
way as to make registration of an instrument affecting immoveable property, 
notice of such instrument. Hence in States to which the Transfer of Property 

Act applies registration per se is notice. The registration of 
Registration « a prior transaction IS notice to a party entering into a 

s\a?cs*where*Tranql transaction With rcspect to thc Same property on a subse- 
fer of Property Act Rucnt date. The case of Tilakdhari v. KhedanlaP docs 
applies. not upset this view. Indeed there is much there' to support 


1. Qamar Jahan v. Munney Mirza, A.I.R. 
1925 Oudh 613 at p. 615 (it is difficult 
to see how the wife being the pardatuh 
shin lady makes any difference). 

2. I.L.R. 30 Cal. 539 : 30 T.A. 1 14 : 8 Sar. 
374 : 7 C. W. N. 441 (P. G.). 

3. I.L.R. 4 Cal. 897 : 4 G. L. R. 193. 

4. Mst. Renukabai v, Bheosan Hapsaji 
Junghare, A. I. R, 1939 Nag. 132 at p. 
136 : 1939 N, L. J. 129. 

5. Janki Prasad u, Kiahin Dutt, I.L.R. 16 


All. 478 (F. B.) ; Matadin a. Kazim 
Husain, I. L. R. 29 Bom. 199. 

6. Mohindra a. Trailokya, 2 G-W.N. 750 ; 
Rangaswami v, Annamalai, I. L. R. 
31 Mad. 7. 

7. Tilakdhari o. Khedanlal, I.L.R. 46 
Cal. I (P.G.) : 25 G. W. N. 49. 

8. As to definition of **notice’*, seg Sec. S 
of the Transfer of Property Act. 

9. A. 1. R. 1921 P. C. 112 I I.L,R, 48 Cal. 

1 (P.C.). 
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this view. All that their Lordships of the Privy Council held was that the 
registration of a subsequent transaction was no notice to the holder of a prior 
charge.^ But the case is different in States to which that Act is inapplicable. 
In these States the decision of their Lordships of the* Privy Council in Tilak- 
dhari v, Khedanlal^ is still good law. 

39. Registration of sale*deed by the judgment-debtor is no notice to the 
decree-holder. — Even in provinces to which the Transfer of Property Act applies 
the registration for a sale- deed by a judgment-debtor cannot be regarded as 
giving the decree-holder attaching the pr-'^perty sold constructive knowledge 
of the sale, because no duty lies on the decree-holder to search the registers.^ 

40. Family settlement creating charge on an immoveable property. — A 
family settlement creating a charge on immoveable property is compulsorily 
registrable and hence the fact of its registration would amount per se to 
constructive notice to the purchaser of the property in respect of the charge 
created on the property sold.'* 

Registration is notice, however, only of registered documents and not of 
unregistered documents recited in the said deeds or under which the person 
deriving title under the registered deed holds. ^ “The register may be notice of 
the registered document which it contains, it would be pushing the doctrine of 
constructive notice beyond all bounds to hold that it is notice of the unregis- 
tered documents under which the holders of registered documents derive their 
title.’*® A person affected with notice of a lease is affected with notice of the 
covenants restrictive or otherwise therein contained.^ Similarly, where deeds 
were deposited with a mortgagee, the contents of which and enquiry based 
thereon would have led to the discovery of a charge on the mortgaged premises, 
the mortgagee must be taken to have had constructive notice of the charge,® 

41. Possession as notice. — Explanation II has been added to the defini- 
tion of notice® given in Sec. 3 of the Transfer of Property Act by the Transfer 
of Property Amendment Act XX of 1929, whereby actual possession of a 
property by a person has been declared to be notice of his title in the property. 
Where a person is in possession of a property it is sufficient to put one dealing 
with the said property on inquiry as to the nature and extent of the interest by 
virtue of which he is in possession.^® Thus where a tenant is in possession of 
land, a purchaser is bound by all the equities which the tenant can enforce 


1. Ram Lai v. Shiama Lai, A. I. R. 1931 
All. 275 at p. 276 : I. L. R. 48 Cal. 1 
(P*G,) coniidered. 

2. I.L.R, 48 Cal. 1 (P.G.) : 25 G.W.N. 49. 

3. Amolak Chand v. Ram Nath Ram 
Naram, 1936 A. M. L. J. 104. 

4. Mohammad Yullu^5 Khan v. Special 
Manager, Court of Wards, 167 1. G- 
962 : A, I. R. 1937 Oudh 301 i 1937 

0. W. N, 438 : 1937 O. L, R. 188 (142 

1. C. 376 dist.). 

5. Sharfuddin o. Govind, I.L.R. 27 38om. 
452, Chunilal p. Ram Chandra, I.L.R. 
22 Bom. 213. 

6. Chunilal v. Ram Chandra, supra, per 
Tarran, C.J. 

7. English & Scottish Co. p. Brunton, 
(1892) 2 Q. B. 709; Patman o. Harland, 


L. R. 17 Gh. D. 353. 

8. Bank of Bombay o. Sulaman Somji, 35 
I. A. 139, 

9, For dehnition of “notice” see Sec. 3, 
Transfer of Property Act. 

10. Jugal Kishore v. Kartic, T.L.R. 21 Cal. 
1 16 ; Khandiba o. Nana, 1. L. R. 27 
Bom. 408 ; Vinayafc Moreshwar Nath 
p. Gyanoba Horibar Navala, A. I. R. 
1923 Bom. 13 , Baba Sah s. Haji 
Mohammad Akbar Sahib, 73 I. C. 
297 : A.I.R, 1923 Mad. 563 : 45 M.L.J. 
157 : 32 M. L. T. 301 : 17 L. W. 541 : 
1923 M. W. N^280 ; Faki Ibrahim o. 
Faki Ghulam, A.I.R. 1921 Bom. 459 at 
p. 460 ; I. L, R, 45 Bom. 910 : 60 I. C. 
986 (mortgagee-in-possosion}. 
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against the vendor.^ But there is no authority for the proposition that notice 
of a tenancy is a notice of the title of the lessor, or that a purchaser neglec- 
ting to inquire into the title of the occupier is affected by any other equities 
than those which such occupier may insist on.^ This principle is based on the 
observations of their Lordships of the Privy Council in Bernhart v. Green- 
shields^ to this effect : “In all the cases to which we have referred, it will be 
observed that the possession relied on was the actual occupation of the land ; 
and that the equity sought to be forced was on behalf of the party so in 
possession. There is no authority in those cases for the proposition that 

notice f tenancy is notice of the title of the lessor ; or 
Notice of ^ purchaser neglecting to inquire into the title of the 

occupicr, is affcctcd by any other equities than those which 
such occupier may insist on.” If a tenant was in posses- 
sion with an agreement in his pocket to become the purchaser, those circum- 
stances give him an equity repelling the claim of a subsequent purchaser who 
makes no enquiry as to the nature of his possession.^ No purchaser can 
protect himself merely by registering his document of title against the title 
of a person in possession of the property, the subject-matter of his sale-deed, 
and if he ignores that possession and fails to make inquiry into its nature and 
origin, he will be affected by all the equities which the person in possession of 
the suit property was found to have a title under an unregistered sale-deed 
which was not compulsorily registrable.^ When a person about to take a 
mortgage finds some person other than intending mortgagor in possession, the 
fact of such possession is sufficient to put the would-be mortgagee on inquiry 
as to the title of such person, and if such person’s title is that of prior mort- 
gagee under a document not compulsorily registrable, the second mortgagee 
cannot by getting his mortgage registered obtain priority of the first mort- 
gage.® 

42. Notice to agent. — Explanation III to Sec. 3, Transfer of Property 
Act, added by Amending Act XX of 1929 enacts that “a person be deemed to 
have had notice‘s of any such fact if agent acquires notice thereof whilst 
acting on his behalf in the course of business to which that fact is material’*. 
But if the agent fraudulently conceals the fact, the principal shall not be 
charged with notice thereof against any person, who was party to or otherwise 
cognizant of the fraud. Where a man employs another to act as his agent 
the knowledge of his agent derived in; the transaction must be imputed to him 
as though it were his own knowledge and it is immaterial that the notice was 
not in fact conveyed to the principal, provided it is not withheld from a 
fraudulent motive.® But if notice to the agent has to be taken as notice to 
the principal it must have been acquired actually or constructively in the same 


1* Eernhart v. Green shields, 9 Moo. P. G. 
18 : Hunt v. Luck, (1901) 1 Ch. 1-28 : 
50 W. R. 291 : 86 L.T. 68 : 18 T. L. R. 
265 : 71 L. J. Gh. 239 j Bahuram o. 
Madhab Chandra, l.L.R. 40 Cal. 569; 
Sitayya p. Kotayya, 134 l.C. 1211. 

2. Bernhart ». Greenshields, supra ; 
Gummani Nath o. Bussant Kumari, 
I. L. R. 16 Cal. 414. 

3. 9 Moo. P, G. 18; but see M.P. Yella 
Reddi o. S. Subbi Reddy, A.l. R. 1954 
A P 20 af n 22 

4. Daniils o. Daviion, 16Ves. 249:10 
R R^ 171 

5. Kandiba v, Nana, l.L.R. 27 Bom. 408, 
Vinayak Moreshwar Nath o. Gyauoba 



7. 


8 . 


Haribar Navala, A.I.R. 1923 Bom. 13 

P* All 

Bhikirai p. Uditnarain, l.L.R. 25 All. 

366 ; see also I. L. R. 27 Bom. 408; 

l.L.R. 6 Bom. 193 (F. B.) ; I. L. R. 16 


[ad. 148 (F.B.). 

ir definition of ‘‘notice”, see Sec. 3, 
ransfer of Property Act; M.Akshaya- 
iisam P* D. Ramayya, A- I- R 1929 
[ad. 426 at p. 429. 

ennedy p. Green, 3 M. & K. 699; 
Lve p. Cave, 15 G.D, 644, T.R. Pratt 
E.D. Sas'^oon & Co., I.L.R. 60 Bom. 


-m 
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transaction. Consequently, a notice acquired before the commencement of 

the agency cannot be relied upon as notice to the principal/ 
Notice to the solicitor is notice to the client and where a 
purchaser employs the same solicitor as the vendor he is 
affected with the notice of whatsoever the solicitor had 
^ notice in his capacity as solicitor of either party in the 
transaction in which he is employed.^ Where one person is an officer of 
two companies his personal knowledge is not necessarily the knowledge of 
both the companies. The knowledge which he has acquired as officer of one 
company will not be imputed to the other company unless he has some duty 
imposed on him to communicate his knowledge to the company sought to be 
affected by the notice, [f he is guilty of fraud or even irregularity the Court 
will not draw the inference that he has fulfilled his duties. But where he 
omits to communicate because he fails to realize the importance of the fact 
and not because he considers that he owes no such duty, notice has to be 
imputed.^ 

43 . Notice to acting partner is notice to firm. — Under Sec. 24 of the 
Indian Partnership Act, a notice to a partner who habitually acts in the busi- 
ness of the firm of any matter relating to the affairs of the firm operates as 
notice to the firm,'* except in the case of a fraud on the firm committed by or 
with the consent of that partner. But this rule does not apply to corporations 
or companies. Thus a notice to a director does not affect the company unless 
it is proved that he had authority to act for the corporation in the particular 
matter in which the notice is given/ 

44 . Notice to some members of joint Hindu family. — Notice to some 
of the transferees who are members of a joint Hindu family is not notice to 
other members unless it is shown that they represented the others/ 

45 . Specific performance and possession, — In a suit for specific perfor- 
mance of a contract iu respect of immoveable property the 
settled practice of courts in India, where the parties pro- 
perly sued for specific performance are in possession of 
the property is to allow a prayer for possession to be added 
to the prayer for specific performance as such a procedure 

obviates the necessity for filing a fresh suit for possession to which there could 
be no defence. No doubt under Sec. 27 (old). Specific Relief Act, suits for 
specific performance of agreement to sell immoveable property would ordi- 
narily be maintainable only against parties to such agreement, and against 
certain other persons who are specifically mentioned in the several clauses of 
that section. There is nothing in Sec. 27 (old), Specific Relief Act, which 
would prevent a person in the position of defendant 2, when made a party to 
a suit from having the whole matter agitated and adjudicated on finally in 
this very same suit, if he chose to do so. Having therefore joined issue on 


Irracttce of making 
additional prayer 
for possession in 
suit for specific 
performance. 


Notice before 

commencement of 
agency is in- 
effective notice 

to solicitor. 


1. Chhabildas d. Dayal, 1. L. R. 31 Bom. 
566 (P.G.); 4 A.L.J. 750 : 6 C.L.J. 674: 
9 Bom, L. R. 1062. 

2. Fuller a. Bennet, (1843) 2 Hare 394. 

3. T.R. Pratt v* E.D. Sassoon & Go. Ltd., 
A.I.R. 1936 Bom. 62 at p. 81 : I.L.R 
60 Bom. 326 : 37 Bom. L. R. 978 ; 
161 1. G. 126 £ (1896) 2 Oh. D. 743 
foil.]. 

4« Kan^yalal »• Devidas, A.I.R 1931 


Lah. 227 at p. 229; I. L. R. 12 Lah. 
238 (notice to a partner common to 
two firms). 

5, He Garew*s Estate, 31 Beav. 45. 

6. Janki Fershad v* Ycbia Hossein, 13 I.G. 
637 : 15 C. L. J. 119; Shafi-ud-din v. 
Govind, I.L.R. 27 Bom. 452; Nandu u. 
Trimmakba, 14 M.L.J. 477; Kandiba 
0. Nana, I.L.R. 27 Bom. 418 ; Bhikhi 
p. Udatnarain, I.L.R, 25 AH. 366, 
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the merits of the controversy and having failed, it is not open to defendant 2 

in these circumstances to raise for the first time in ^ #pAil 

that the frame of the suit according to Sec. 27 (old). Specific Relief Act, 

ought to have been against defendant I only.^ 


But in a suit for specific performance a claim for possession against 
persons other than the vendor cannot be joined.^ Consequently it has been 
held that in a suit for specific performance of a contract by a member of 
divided Hindu family to sell his share it is not permissible to join the other 
members of the family as defendants merely with a view to obtaining partition 
and possession of the alleged vendor’s share as against them.^ 


46. Subsequent suit for possession is in order, — It is, however, only 

for the sake of convenience and to avoid multiplicity of suits that a pr^er tor 
possession is allowed to be added in a suit for specific performance, otaerwise 
a plaintiff is perfectly within his right to sue for specific performance first, and 
then subsequently to file a fresh suit for possession.^ 


47. Subsequent purchaser* — When protected. — But such subsequent suit 

must be brought within the period of limitation against 
Bar of subsequent tho vendor and the subsequent purchaser, otherwise the 
suit. right to possession of the subsequent purchaser becomes 

perfected. This question actually arose in Monoji Singh v. 
Sarat Laly^ in which the prior purchaser Sarat Lai brought a suit against the 
vendor and the subsequent purchaser Manoji Singh but later withdrew nis 
suit against the latter. He never brought the suit later. Then Manoji broug 
a suit for possession against the vendor and prior purchaser, on the basis or his 
registered sale-deed. It was found by the Court below that Manoji oingu 
took his sale-deed with notice of Sarat Lai’s contract of sale. Yet the l^rne 
Judge decreed the suit for possession observing that as Sarat Lai withdrew 
his suit so far as the plaintiff’s (Manoji Singh) mokarrari was concerned, and 
brought no fresh suit within the period of limitation allowed by law for doing 
so (three years from period fixed for performance) he cannot in his suit set up 
his contract as against the mokarrori, it may be noted that his principal woind 

apply only to cases where the prior transferee under the 

Law after 1930. contractor sale or lease is not in possession 

performance of the contract.® But where, however, r^nas 
obtained possession of the property in part-performance of his contract of sale 


1 . Jagannadha Rao Somu Lakshmi- 
narayana, A.I.R, 1930 Mad. 683 at p. 
685: 58 M.L.J. 688 i Rangayya Reddy 
y. Subramania, I. L. R. 40 Mad. 365 
(F.B.) f Ran jit v. Kalidasi, I, L. R, 37 
Cal, 57 j Madan Mohan v, Gaju 
Prasad. 14 C.L.J. 159j V. Ram Chan- 
dra V, V. S. Rangacbaryulu, A. I. R. 
1926 Mad. 1117 ; Donandan Prasad o. 
Janki Singh, 56 LG. 322 t A.I.R. 1920 
Pat, 266 : 5 Pat. L.J. 314: 11 Pat. L.T. 
325; Bugata v. Ghangalawala, 1 M.W. 
N. 77; Krishanji ». Sangappa, 87 I.C. 
132; A.I.R. 1925 181: 27 Bom. L. R. 
42; K. C. Pal p, D. Bhattacharjec, 
A. I. R. 1952 Cal. 362 at pp. 363-4 ; 
Ranjit Sinha o. Kalidasi Debi. I.L.R. 
37 Cal. 57 at p. 61 : 14 C.W.N. 527: 5 
I.C. 205. 

2« Rangayya Reddy d. Subramania, 


3. 

4. 


5. 

6 . 


I.L.R. 40 Mad. 365 (F- B.) ; Bugata o. 
Cbangalawala, I M.W.N. 77^ Narsin- 
garow D. Ranga Swami, 2 M.VV.N. 191- 
Rangayya Reddy o* Subramania, sup^. 
Krishnaji o. Sangappa, 86 I. G, 132 i 
A-I.R. 1925 Bom. 81: 27 Bom. L.R. 42; 
Krisbnammal s. Soundararaja, I.L.R. 

38 Mad. 698 i 22 1. G. 912. 


. L. J. 334 at p. 337. 

.an) Pir Bux p. Mobd. Tahar, A.I.K- 
4 P. G. 235 at p. 237 : 61 I. A. 388 : 
L. R. 58 Bom. 650 : 67 M. L. J. 865 : 
G. W. N. 34 : 1934 A. L. J. 912 912 : 

. I.C. 326 i G. H. G. Ariff ». Jadu- 
:h, A. I. R. 1931 P. C. 79 at p* 82: 
I. A. 91 ; I. L. R. 58 Gal. 1235 s 131 
3. 762 : Currimbhoy & Co. Ltd. a. 
A. Greet, A.I.R. 1933 P. C. 29 at p, 
: 60 I. A. 297 : 1. L. R. 60 Cal. 980 . 
I. G. 209 : 64 M. L. J. 103. 


ts. 19— Syn. No. 49] RELIEF AGAINST PARTIES AND PERSONS, ETC. 


609 


or lease be can successfully resist a suit for possession against the vendor or 
subsequent purchaser, notwithsianding that he has allowed the period of 
limitation to expire without bringing a suit on the basis of his contract of sale 

or lease. 

48. Subsequent transferee if necessary party. — A subseqent transferee is 
thus a necessary party to a suit for specific performance by the purchaser under 
a prior contract of sate whether or not the subsequent transferee is in posses- 
sion. As he is a necessary party it could not be said that there would be any 
misjoinder of parties or of causes of action,^ ^‘The cause of action”, said their 
Lordships in Krishnasami v. Sundarappayar,^ “namely, the right to obtain a 
sale-deed and possession of the property purchased concerns both the defen- 
dants and entitles the plaintiff to relief against both the defendants”. Even 
where the subsequent purchaser is not in possession the cause^ of action arises 
against him also in view of the recent Supreme Court decision,^ according to 
which the subsequent purchaser must join with the vendee in the execution of 
the sale-deed in favour of the plaintiff — prior purchase under the contract of 
sale.' It could not be said that by so adding the subsequent purchaser as a 
party that the nature of the suit would he altered.'’ 

Section 19 (new) of the Specific Relief Aot says that the specific perform- 
ance of a contract may be enforced against either party to the contract or any 
other person claiming under him by a title arising subsequently to the contract 
eicept a transferee for value who has paid his money in good faith and with- 
out notice of the original contract. It is, therefore, necessary that having 
regard to the provisions of Sec, 27 of the Specific Relief Acc (which corres- 
ponds to Sec. 19 of the present Act), the prior purchaser should implead a 
subsequent transferee as a necessary party in a suit for specific performance, 
because by a decree in favour of the prior purchaser the subsequent purchaser s 
right is affected, moreover the Court of Equity will grant decree to any person, 
particularly the relief for specific performance of contract when that relief was 
not likely to be effective which would be so, in such a case the subsequent 
transferee not made a party and the prior purchaser is granted the relief for 
specific performance of contract, specially when the^ prior purchaser seeks the 
relief of possession in his suit. Besides this the prior purchaser has certainly 
a cause of action against the subsequent transferee, because the lattei had 
purchased the same- property subsequently to the purchase made by the prior 
purchaser by a registered sale-deed and therefore the prior purchaser is under 
these provisions of Sec. 27 (old) of the Specific Relief Act entitled to enforce 
specific performance of the contract against the subsequent transferee. 

49. Form of decree. — In a suit for specific performance where the defen- 
dant-vendor has after his contract for sale with the plaintiff sold the property 
to some other persons, who have also been impleaded as defendants, the proper 
form of the decree is to direct both the vendor and the subsequent purchaser 


1* Durga Prasad v. Deep Chand, (1954) I 
M.L.J. 60 at p. 68 (S.C.)i A. I. R. 1954 
S. G. 75 ; G, Ramulu v. K. Venkata 
Subbarao, (1344) 2 M. 1 . J. 103 t 
1944 M. W. N. 743 ; K. P. Tewari v, 
Baiju, A. I, R. 1944 Mad, 554 at pp. 
555-56 ! I.L.R. (1952) 31 Pat. 269; Kri- 
sluotasami v. Sundarappayar, I.L.R. 18 

S.R.A.— 77 


Mad. 415 at p. 417 ; Gumani v. Ram- 
chandra, I.L.R. I All. 555 at p. 557. 

2. I. L. R. 18 Mad. 415 at p. 417. 

3. Durga Prasad v. Deep Chand, suffra. 

4. K.P. Tewari ff. Baiju, supra. 

5. See Ram Swarup Singh o. Mahabir 
Mahton, A.I.R. I960 Pat, 235 at pp. 
236-37. 
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to execute a sale-deed in favour of the plaintiff,^ In Kali Char an Singh v. 
Janak Deo Singh, ^ the Allahabad High Court held that the decree should 
declare the second purchase as null and void and cancel it, and order the 
original promisor to carry out his contract by executing a sale-deed in favour 
of the plaintiff. Having referred to the recent Supreme Court case, Durga 
Prasad v. Deep Chand^^ the Allahabad view cannot be accepted. Delivering 
the judgment of the Supreme Court, Bose, J,, spoke thus : ‘'In our opinion, 
the proper form of decree is to direct specific performance between the vendor 
and the plaintiff and direct the subsequent transferee to join in the conveyance 
so as to pass on his title which resides in him to the plaintiff. He does not 
join in any special covenants made between the plaintiff and his vendor; all 
he does is to pass on his title to the plaintiff.'* 

50. Receiver, appointment of. — -In a suit for specific performance of a 

contract of sale, it is permissible to appoint a receiver.® 

51. Clause (c) — Scope and construction. — The word “defendant” at the 
end stands in point of sense, f or some such words as “original contracting 
party from whom that title is derived”. The rule is a consequence of the 
equitable doctrine which regards a purchaser as acquiring as soon as the con- 
tract is complete, the rights of an owner against the vendor and all persons 
not being purchasers for value without notice of the contract, and not claiming 
under an independent title adverse to the vendors.® The clause applies ito 
cases where suit is not brought against the contracting party but against an- 
other whose title has been displaced by the former. Where a title is liable to 
be displaced, it is immaterial that the title is antecedent to the contract and 
the plaintiff had notice of it. The contractual title prevails over the prior 
title ex legey the case, therefore, strictly speaking, is not of specific perfor- 
mance.'^ The clause relates only to the rights to the specific performance of 
the contract against a third person claiming title and notice to the question of 
the right to bring a suit for recovery of possession against the persons not 
parties to the contract.® It undoubtedly applies to many cases in which a 
decree for specific performance has been given even against minor members 
of an undivided family, when the contract was for sale of the land for family 
necessity. In such a case the manager of the family has a right to displace 
the title of the other members in the family property when it is requisite to 
do so for purpose of family necessity.® 

52. Contract. — So far, and only in so far, as the contract by the guar- 
dian embodies the personal Hindu law liability of the minor is it enforceable 


1. Rafiladdin v. Samiraddia, 129 I. G. 
869: A. I. R. 193 1 Cal. 67 : G. W. N. 
691; Gaurishankar v. Ibrahim, A.l.R. 
1929 Nag. 298; Madha^va^appu u. 
Madhawarappu, A. I. R. 1933 Mad. 
336: 1938 M. W. N. 183; Subiah 
Pillai y. Vellapa, 22 M. L. J. 124: 13 
I. G. 176: 1911 M. W. N. 560; Gudar 

Gundala, 25 I. G. 973 : 1 L. W, 879. 

2. A. I R. 1932 All. 694 at p. 695. 

3. (1954) 1 M.L J.60 at p. 68:1954S.G.J. 
23: A. I. R. 1954 S. G. 75. 

4. Durga Prasad v. Deep Ghand, (1954) 

I M. L. J.60 at p. 68: 1954 S. G. J.23 
(KaHladdiaK. Somiraddin, 34 G. W- N. 
698: A.l.R. 1931 Gal. 67 approved); 
Fry, p. 90, Sec. 207 ; Potters v. Sanders. 
(1816)67 E.R. 1057 foil.; K. P. Tewari 


V. Baiju, l.L. R. (1952) 31 Pat. 269. 

5. Chokalingam v. Pichappa, 22 L.W. 579* 

6. Pollock and Mulla, 7th Ed., p. 717. 

7. Collett, Specific Relief Act, Sec. 27. 

8. Rangay ya o, Subramania, 1. L. R- 49 

Mad. 365 (F.B.); 40 I.C. 429: 32 MXJ- 
575*. 5 L.W. 797. / . 

9. Bappu 0. V. A. Annamalai Chettian 
A.l.R. 1923 Mad. 313 at p. 314 : 72 
I.C. 42: 44 M. L. J. 226 : 17 L. W. 364: 
1923 M,W*N. 218: 32 M. L. T. 253; 
also Narayan Chetty o. MuthiM 
Chetty , I. L. R. 47 Mad. 692: 80 1. G. 
658: A. I. R. 1924 Mad. 680 : 1924 
M.W.N. 482: 46 M.LJ. 575 1 20 L. W. 
103; 34 M.L.T. 350; Bhagwan Bhan v, 
Krishnaji, 58 I. C. 335 : 22 Bom. L. R* 
997 : I, L, R. 44 44ffom. 967, 
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against the minor and in so far as it goes beyond that it comes under the- 

general rule that a guardian cannot bind his wa?d by f persoT) cotenan^^^ 

The principle IS clear. By such a restricted covenant the euardian nAt 
laying on the minor any greater burden that he already has to bear under lii« 
personal law and, therefore, to enforce the covenant by the guardians is mereiv 
to enforce liability vyhich the minor has aliml to Cw^rthe 

present c^se, in which it is sought to hold the minor liable for soecific nprfAr 
mance of a contract by his guardian to sell his property, it is obvious that ^the 
covenant goes beyond the personal Hindu law liability for the minor ^Hindu 
law docs not compel him to discharge debts for necessary purposes bv con- 
tii^ting to sell his property ; it merely compels him to discharge the debts * 
it does not lay down the method in which he shall discharge or festrict him tJ 

the d "bts”a're discharger 

Section 27 ( 6 ) (oJd), Specific Relief Act, presupposes valid contract 
“ « c w ,?"Sinal agreement itself is void and unenforceable against the 

•’y 'earned Judges of the Patna High Court in 
Abdul Haq v, Mohammad Y^ya Khan,^ that it cannot be enforced against the 
subsequent transferee from the guardian. ^ me 

53. Clause (d)— Principle. — The amalgamated company is not allowed 
to exercise powers acquired by means of agreements with its component com- 
panies, except upon the term of complying with those agreements, provided 
they are such as the amalgamated company would itself have been bound bv 

JTJL* clause appears to ignore the accepted 

doctrine as to novation ; It does not say, however, that the original debtor 

company (which may survive a pretty long time for the purposi of win^ne 

up) IS released without the assent of the creditor, which would indeed be f 

Startling new departure.** u uo tt 

54. ClaMe (e)— Scope.— This clause is not intended to apply to contracts 
to take shares but only to contracts for the working purposes of the comply 
such as would be contract for the supply of machinery for making ice.® ^ 

55 . Ratified or adopted contract.— Mere acting on or taking benefit of 

free tncor ^ration contract does not bind the company to fulfil an oblSon ® 
But Sir Mward Fry s statement is that “the company itself after incornoratton 
must either have taken the benefit of the' contract or have otherwise reSl^d 
It as a contract binding on them”, and “the contract must be for somlth^^ 
warranted by the terms of the incorporation”.^ There is. however, no?h?ne in 
law to compel a company to adopt promoter’s contracts.® ^ 

A contract would be enforceable against a company if the comnanv 

accepts the contract and signifies its acceptance to the other party to the 
contract. ^ ^ 


1. A.I.R. 1924Pat. 81. 

2, Ramakrishaa Reddiar u. Kasivasi Ghi- 
dambara Swamigal. A.I.R. 1928 Mad. 
407 at pp. 408, 412 : 54 M. L. J. 412, 

3. Lindsay i>. G. N. Ry. Co,, (1853) 10 
Hare 664. 

4, Pollock and MiUla, 7th Ed., p. 717. 

5* Iftiperial Ice Manufacturing Co. o. 


Manchersaw, l.L.R. 13 Bom, 415. 

6. Hardson 0 . Beliliss, (1901) A.C ll8;/ii 
re Rotherham Alum Go., (1884) 25 Ch. 
D. 103. 

7. Pollock and Mulla, Sec. 27, Secs. 250- 
255. 

8. Preston V. Liverpool Ry. Co., 5 H.L.G. 
605. 
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New 


Old 


Discretion and Powers of Court 

20. Discretion as to decree- 
ing specific performance. — 

(1) The jurisdiction to decree 
specific performance is discre- 
tionary, and the Court is not 
bound to grant such relief 
merely because it is lawful to 
do so ; but the discretion of the 
Court is not arbitrary but sound 
and reasonable, guided by 
judicial principles and capable 
of correction by a court of 
appeal. 

(2) The following are cases in 
which the Court may properly 
exercise discretion not to decree 
specific performance — ■ 

(<») where the terms of the con- 
tzact or the conduct of the 
parties at the time of entering 
into the contract or the other 

circumstances under which the 
contract was entered into are 
such that the contract, though 
not voidable, gives the plaintiff 
an unfair advantage over the 
defendant ; or 


(c) Of the discretion of the Court 

22. Discretion as to decree- 
ing specific performance. — 

The jurisdiction to decree speci- 
fic performance is discretionary, 
and the Court is not bound to 
grant such relief merely because 
it is lawful to do so ; but the 
discretion of the Court is not 
arbitrary, but sound and reason- 
able, guided by judicial prin- 
ciples, and capable of correction 
by a court of appeal. 

The following are cases in 
which the Court may properly 
exercise a discretion not to 
decree specific performance : 

I. — Where the circumstances 
under which a contract is made 
are such as to give the plaintiff 
an unfair advantage over the 
defendant, though there may be 
no fraud or misrepresentation 
on the plaintiff’s part. 


Illustrations 

(a) A, a tenant for life of certain 
pro perty^ assigns his interest therein to 
B. C contracts to buy and B contracts 
to sell that interest. Before the con^ 
tract is completed A receives a mortal 
in jury from the effect of which he dies 
the day af ter the contract is executed, 
//B arid C were equally ignorant or 
equally aware of the fact, B is entitled 
to specific performance of the contract. 
If B knew the fact and C did not, 
specific performance of the contract 
should be refused to B. 

(b) A contracts to sell to B the 
interest of C in certain stock-in-trade. 
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New 


(*) where the performance of 
the contract would involve some 
hardship on the defendant which 
he did not foresee, whereas its 
non-performance would involve 
no such hardship on the 
plaintiff ; 

(c) where the d efendant enter- 
e d into the contract und5 
circumstan ces which though no t 
rendering the contrac t voidable, 
makes it inequi table to ^force 
specific peifor mancc. 


Explanation 1 . - Mere inade- 
quacy of consideration, or the 
mere tact that the contract Is 
onerous to the defendant or 


Old 

It is stipulated that the sale shall 
stand good, even though it should turn 
out that C's interest is worth nothing. 

In fact the value of Cs interest 
depends on the result of certain part^ 
nership accounts on which he is heavily 
in debt to his partners. This indebted- 
ness is known to A, hut not to B, 
Specific performance of the contract 
should be refused to A. 

(c) A contracts to sell, and B con- 
tracts to buy, certain land. To protect 
the land from floods, it is necessary 
for its owner to maintain an expensive 
embankment. B does not know of this 
circumstance, and A conceals it from 
him. Specific performance of the con- 
tract should be refused to A. 

(d) A’j property is put up to 
auction. B reguests O, A*s attorney, 
to bid for him, C does this inadver- 
tently and in good faith. The persons 
present, seeing the vendor* s attorney 
bidding, think that he is a mere puffer, 
and cease to compete. The lot is 
knocked down to ^ at a low price 
Specific performance of the contract 
should be refused to B. 

II. Where the performance of 

the contract would involve some 
hardship on the defendant which 
he did not foresee, whereas us 
non-performance would involve 
no such hardship on the 
plaintiff. 

(e) A is entitled to some land under 
his father*s will on condition that, if 
he sells it within twenty-five years, half 
the purchase-money shall go to A 
forgetting the condition, contracts 
before the expiration of the twenty- 
five years, to sell the land to C. Here 
the enforcement of the contract would 
operate so harshly on A, that the Court 
will not compel its specific perfor- 
mance in favour of C. 

(f) A and B, trustees. Join their 
beneficiary, C, in a contract to sell the 
trust estate to D, and personally agree 
to exonerate the estate from heavy 
encumbrances to which it is subject. 
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New 

improvident in its nature, shall 

! 1 ^ < — 


Old 


^ The put chcise-mofiey is not neotly 

not be deemed to constitute an to discharge those encumbrances 

u^ r aavamage _wuhin_jl^ 

meaning ot Cl . (a) or hardship B pecific performance of the contract 

should be refused to D, 


within the meaning of C L {b), 

Explanation 2 » — The question 
whether the perform ance of a 


contract would involv'^e hardship 
on the delendant w ithin the 
jne aning of C], {fi) sh all, except 
in cases where the ha rdship has 
resulted trom any a ct of the 
plaintiff subseq uent to the cc n^ 
tract, be determined w 


reference to the circumstanr^^ 
existing at the tin^ of th^ /-nr.. 
tract. ■ 


(g) A, the owner of an estate, con- 
tracts to sett it to B, and stipulates 
ffla/ he (A) shall not be obliged to 
define boundary^ The estate really 
comprises a valuable property, not 
known to either to be a part of it. 
Specific performance of the contract 
should be refused to B unless he waives 
his claim to the unknown property. 

(h) A contracts with B to sell him 
certain landpand to make a road to it 
from a certain railway station. It is 
found afterwards that A cannot make 
the^ road without exposing himself to 
litigation. Specific performance of 
the part of the contract relating to the 
road should be refused to B, even 
though it may be held that he is entitled 
to specific performance of the rest 
with compensation for loss of the 
road. 


(i) A, a lessee of mines, contracts 
^^ith B, his lessor, that at any time 
during the continuance of the lease, B 
fmdy give ^ notice of his desire to take 
the machinery and plan used in and 
about the mines and that he shall have 
the articles specified in his notice 
delivered to him at a valuation on the 
expiry of thj lease. Such a contract 
might be most injurious to the lessee's 
business, and specified performance of 
it should be refused to B* 

(j) A contracts to buy certain land 
from B. The contract is silent as to 
access to the land. No right of way 
to it can be shown to exist. Specific 

performance of the contract should be 

refused to B, 

* 

^ (Ic) A contracts with B to buy from 

manufactory, and not elsewhere, 
all the goads of a certain class used by 
A in his trade. The Court cannot 
compel B to sit p ply the goods ; but if 
he does not supply them, A may be 
ruined , unless he is allowed to buy them 
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Now 

(3) The Coui't may properly 
exercise discietioii to decree 
specific performanc e in any case 

where the plaintiff has done 
substantial acts or suffered losses 
in consequence of a contract 
capable of specific performance. 

(4) The Court shall not refuse 
to any party specifi c per f or - 
mance of a contract merely on 
the ground that the contract is 
not enforceable at the instance 
of the other party. 


Old 

elsewhere. Specific performance of 
the contract should be refused to B. 

Tht following is the case in 
which the Court may properly 
exercise a discretion to decree 
specific performance. 

III. — Where the plaintiff has 
done substantial acts or suffered 
losses in consequence of a con- 
tract ( apable of specific perfor- 
mance. 

Illustration 

A sells land to a railway company^ 
who contracts to execute certain work, 
for his convenience. The company 
take the land and use it for their rail’ 
way. Specific performance of the 
contract to execute the works should be 
decreed in favour of A, 
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1. Legislatire changes. — This section corresponds to previous Sec. 22. 
First paragrapii of previous Sec, 22 has been reproduced and numbered as 
sub-section (I). The second paragraph of previous Sec. 22 has been repro- 
duced and numbered as sub-section (2). Item I of previous Sec, 22 has been 
deleted and replaced by sub-section (2) (a) of the new Sec. 20. The language 
of Item ir of the old Sec. 22 has been verbatim reproduced in sub-section (2) 
(6) of the new Sec. 20. 


Sub-section (2) (c) of the present Sec. 20 and the Expls. I and U to sub- 
section (2) have been newly introduced. 


Item III of the old Sec. 22 has been reproduced as sub-section (3) of 
the present Sec. 20. The words “in any case*’ have been inserted^ after the 
words “specific performance” and before the words “where plaintiff*’. Sub- 
section (4) has been newly added to the present Sec. 20. 

Illustrations to Items I, H and III of the old Sec. 22 have been deleted. 

2, Reasons for the change. — The Law Commission of India in its 
Report has pointed out with its characteristic lucidity : “Clause 1 of Sec. 22 
(old), as it stands, is somewhat vague. If the circumstances mentioned in the 
clause are such as render the contract voidable, it is open to the party who has 
the option, to avoid it and no question of specific performance may thereafter 

arise. There are, however, certain circumstances in which a court of equity 

refuses to decree specific performance, on the ground of unfairness, even though 
in law the circumstances are not such as to render the contract voidable. Such 
unfairness may be due either to the terms of the contract or the conduct of the 
parties, or other circumstances, existing at the time of the contract. Thu^ the 
Court will not decree specific performance to compel the defendant to perform 
an act which would inevitably subject him to some penal consequences, such 
as, an action for damages or to a criminal prosecution. Even if the performance 
off the agreement does not involve a breach of trust, a court of equity is al^ys 
reluctant to enforce an agreement against trustees which may injuriously affect 
their interest or that of their beneficiaries. A contract of sale, therefore, made 
by trustees in an unbusinesslike manner will not generally be enforced, unless 
it is clearly established that the price was adequate. The general doctrine in 
regard to contracts the performance of which involves a breach of trust or an 
unlawful act applies not only to technical trustees but also to all .persons 
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occupying a fiduciary relation or position of confidence towards others inclu- 
ding agents, directors of corporations, assignees in bankruptcy and the like 
We therefore suggest that the scope of Ci. (r) should be classified by providing 
that the unfair advantage referred to in this clause may be due to circum- 
stances which may not be sufficient to render the contract voidable, it is not 
possible to exhaustively enumerate the grounds of unfairness or of hardship 
mentioned hi Cl. (/7). As stated by Pomeroy,^ ‘the variety of forms of hard- 
ship and unfairness is infinite; the courts, therefore, in dealing wi‘h lluse 
subjects have wisely refrained from limiting themselves by special rules. In 
this particular field precedents are of comparatively little value,’ There 
are however certain circumstances which, by themselves, have been held not 
to constitute an unfair advantage or hardship. Thus the fact that the con- 
tract is onerous to the defendant or improvident in nature,^ or that there is in- 
adequacy of consideration,^ will not be circumstances falling within Cl. (/7), 
It would be advisable to add an explanation to the section making this position 
clear. It is not clear from Cl, (if) at what point of time the circumstances 
causing the hardship must exist in order to be a ground for refusing specific 
performance. In England it has been established that as a general rule liard- 
ship, to operate as a ground of defence must have existed at the time of the 
contract, and not arisen subsequently from a change of circumstances.^ In 
India, too, it has been held that circumstances which have subsequently arisen 
such as a rise in prices, owing to external circumstances, like war conditions,^ 
or the results of litigation,® do not constitute ‘hardship’ which can be relieved 
against, under Cl. (//). A subsequent change of conditions causing hardship 
may, however, be a ground for refusing specific performance where it has been 
brought about by the acts of the plaintiff."^ We recommended that the fore- 
going principles be incorporated in an explanation to the section. 

*Tt is not clear from the Act, to what extent if at all the doctrine of 
mutuality is applicable in India. The principle of mutuality of remedy is thus 
stated by Fry® : 

‘A contract to be specifically enforced by the Court must, as a 
genera! rule, be mutual — that is to say, such that it might, at the time 
it was entered into, have been enforced by either of the parties against 
the other of them. When, therefore, whether from personal incapacity 
to contract, or the nature of the contract, or any other cause, the 
contract is incapable of being enforced against one party, that party 
is generally incapable of enforcing it against the other, though its 
execution in the latter way might in itself be free from the ditficulty 
attending its execution in the former.’ 

“The doctrine has been criticised both in England^ and U.S.A.^® Accord- 
ing to Ashburner,^^ the doctrine of want of mutuality as formulated by Fry 


1. Speei/ic Perfomancey p. 126. 

2. Davis 0 , Maung Shwe Saha Goh, I.L.R, 
38 Cal. 805 (P, C.) ; Ram Sunder v. 
K.N. Sen Choudhury. A.I.R. l‘)27 Cal. 
889; 49 Am. Juris, p. 75. 

3. Haywood v. Cope. (1858) 25 Beav. 140 
at pp, 150-53; C.Nara‘;ingh Row y. Ran- 
ga-iwami Theran. 35 I. C. 871 ; Pichai 
Moideen Rowther v. Chaturbhuja Das 

Kaushal Das & Sons, A.I.R. I‘i33 Mad. 
736. 

4. Hahbury , 2nd Ed.. Vol. 31 , para. 420; 

IQO Performance y 6th Ed., pp. 

199^ 202* 

5. R.A.-«78 


5. S. V. Sankaralinga Nadar y. S. Ratna- 
swami Nadar, A. I. R, 1952 Mad. 389 
at p. 393. 

6. S. Ramalinga Pillai v. G. R. Jagdam- 
mal, A.I.R. 1951 Mad. 612; Shib Lai 
u. Collector of Bareilly , I. L.R , 16 All. 

423. 

7. Halsbury, 2nd Ed., VoJ. 31, para. 3, 
p. 420: 49 Am. Juri.s. p. 78. 

8. Specific Performance, 6th Ed., p. 219. 

9. Ashburiier, Equity. 2nd EcL, p. 405. 
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‘appears to be an unfortunate invention of Lord Redesdale and although it has 
often been spoken of with respect it does not appear to form the ratio deci- 
dendi of any line of cases’. He points out that the illustrations given by Fry 
in support of his proposition do not support him. In an illuminating article 
on the subject, Ames^ strongly criticizes the rule as generally stated, and sets 
out not less than eight propositions, each one of which is at variance with the 
statement just quoted* In India, it was at one time thought^ that the doctrine 
of mutuality had been rejected by the Indian Legislature on the ground of its 
artificiality. But the Privy Cauncil applies it in Mir Sarwarjan v. Fakruddin 
Mohammed and observed that since it was not within the competence of a 
manager or guardian to bind the minor or his estate by a contract for the 
purchase of immoveable property, the minor also could not enforce such a 
contract, after attaining majority, because there was not want of mutuality. 
In the aforesaid decision their Lordships of the Judicial Committee^ did not 
examine the provisions of the Specific Relief Act or consider the question 
whether there was any reason for applying the doctrine of mutuality under it. 
After this decision, the question has come up for consideration before the High 
Courts on several occasions, particularly with reference to contracts for the 
purchase or sale of immoveable property entered into by guardians on behalf 
of minors. The decisions are, by no means, uniform and the attempt of the 
courts has, of late, been to avoid as far as possible the application of the 
doctrine. In cases governed by the Hindu law after a later decision of the 
Judicial Committee,^ it is settled that a guardian is competent to alienate the 
property of a minor for purposes of legal necessity or for the benefit of the 
estate and that, accordingly, such a contract is specifically enforceable both by 
and against the minor.® The Full Bench of the Andhra High Court has 
ded this doctrine to contracts for purchase of property entered into on behalf 
of a Hindu minor, though the Court conceded that Tt may perhaps be more 
difficult in the case of a purchase by a guardian on behalf of a minor to 
sustain it on the ground of necessity or benefit .... * 

“In any event, where the personal law of a minor enables a valid con- 
tract to be made by a guardian on behalf of the minor, no question of mutu* 
ality really arises, for the contract is binding on both parties. The position is 
the same where such a power is conferred by or under other law, e.g. the 
Guardians and Wards Act, 1890.’ Now contracts made by the guardian of a 
Hindu minor, whether for purposes of legal necessitv or not, have ceased to 
create any problem which might necessitate the application of the docti^e or 
mutuality, for the Hindu Minority and Guardianship Act, 1956 
1956), lays down the conditions under which only the guardian can bind the 
minor’s property, and further enacts a specific prohibition that in no case can 
the guardian bind the minor by a personal covenant.® There exists no such 
provision in regard to persons other than Hindus. But even 
Mohammedan law, it has been held that a contract for the sale of 
medan minor’s property by his de jure guardian is enforceable both by ana 
against the minor, if it is for the minor’s benefit.® There is still however scope 
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for the application of the rule in Sarwarjan^s case,^ in the case of contracts for 
the purchase of property on behalf of a minor which cannot be said to be for 
the benefit of the minor. ^ We do not consider it necessary to import the 
doctrine of mutuality into our codified law of specific performance to cover 
such cases. On the contrary, we would do away with the doctrine in Sarwar- 
jari^s case^ by inserting in Sec. 22, a provision embodying the law as stated 
in the American Restatement* as follows : 

‘The fact that the remedy of specific enforcement is not available to 
one party is not a sufficient reason for refusing it to the other party.’ 

“There will thus be no room for the application of the doctrine'of mutua- 
lity in any suit for specific performance.”^ 

“The doctrine that a contract to be specifically enforceable must as a 
general rule be mutual has no very little scope for applications in India. The 
doctrine is now being abolished and in its place, the following principle is laid 
down, namely, that the fact that the remedy of specific enforcement is not 
available to one party is not a sufficient reason for refusing it to the other 
party. Sub-clause (4) gives effect to this new principle.^ 


3. Applicability. — ^This section gives some idea of the circumstances in 
which the discretion to grant specific relief should not be exercised. These cir- 
cumstances do not exist in the case of an idol who is above all earthly hard- 
ship and against whom a decree for specific performance can be granted. 
Where in consideration of rendering personal services, by doing pairvi in a 
case, K promised to transfer on success in the case a portion of the property 
in suit to and ^ did the pairvi^ and the case was won. It was held that B 
was entitled to get specific performance not only against AT, but also against 
the idol in suit to whom, in order to defeat iB’s claim, K dedicated the whole 
of the property in suit. There is nothing to show that a promise to afford 
future personal service is not good consideration. The mere fact that specific 
performance of such a contract cannot be enforced does not make the contract 
bad. Section 25 when it provides that a promise to compensate, wholly or in 
part, a person who has already voluntarily done something for the promisor, 
or something which the promisor was legally compellable to do, is not neces- 
sarily void, is stating an exception to the general rule that a promise made 
without any consideration coming from the other side is void. Obviously if 
the personal service had already been voluntarily performed, there is no con- 
sideration for the promise made at a subsequent date to reward it. That 
which has voluntarily been done in the past cannot be made consideration for 
a promise to do something in future. There must be another promise as con- 
sideration for that promise. Basant Kumar v. Madan MoharT laid down no 
such general principle as appellant’s learned counsel has tried to set up. It 
may be noted that there was in that case no promise at all on the part of the 
plaintiff to do anything at all in the future for the defendant. The defendant 
merely ^remarked that he might possibly_do something in the future. Obviously 
there was no promise on the part of' the plaintiff which could be consideration 
for the promise coming from the defendant. 
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1 jie mere fact that in the nature of things one of the promisors is bound 
to peiform his part of the agreement first does not invalidate the contract. So 
Jong as there is a promise corning from each side and each side promises a 
thing which can be done, and can legally be done there is consideration.^ 

This section applies only when the plaintiff sues for the specific perform- 
ance of the contract, it matters little \\hether in such a suit he claims other 
alternative reliefs in his plaint; what is absolutely necessary in order to attract 
the provisions of this section is that the suit should essentially be of a specific 
perf ormance of the contract. Thus where the plaintiff frames his suit for the 
recovery of damages, refund of money or the like, such a suit cannot be termed 
as a suit for specific performance of contract and is not covered by this section. 
This section also applies to those cases where the plaintiff initially claims 
specific performance of contract but at a later stage by seeking amendment he 
converts it into a suit for money or damages or for compensation by giving up 
his claim for specific performance of the contract altogether. But where the 
plaintiff initially frames his suit for damages for a breach of contract, but 
does not frame it as a suit for specific performance of contract and claims no 
relief in this regard, he subsequently cannot by seeking amendment in the 
plaint and including the relief of specific performance of contract convert it to 
one for specific p-irformance, and in such a case the provisions of Sec. 21 
(new) have no application. 

4 Scope. — Section 22 of the Specific Relief Act (which corresponds to 
Sec. 20 of the present Act) lays down at the outset that the jurisdiction to 
decree specific performance is discretionary. It then sets out the nature of such 
dibcrciioQ.^ It says that the Court is not bound to grant such relief merely 
because it is lawful to do so. Such a discretion, however, is not to be arbitra- 
rily exercised. It must be sound and reasonable and guided -by -judicial prin- 
ciples. Such cxerci >e of discretion is capable of correction by a court of appeal. 
1 he section then specifies in three successive paragraphs circumstances under 
the first two of which the Court may properly exercise a discretion not to 
decree specific performance, whilst under the third, it may appropriately give 
a decree. It is, however, plain that the circumstances stated in the said three 
provisions are merely illustrative of the general principle embodied in the first 
paragraph of the section and are not intended to be exhaustive, ft is well 
sciikd that it would neither be possible nor desirable to lay down any hard and 
fast rules regardiug the principles on which discretion can be ex.ercised. Nor 
it is possible to exhaustively define the circumstances in which the equitable 
relief could or could not be granted. 

It is well to remember that there is a presumption that specific perform- 
ance is the proper remedy on a contract to convey immoveable property. 
Usually specific performance is allowed in case of immoveable property. But 
such a presumption is not ab.<olute and is liable to be rebutted. No one can 
claim this equitable relief as a maiter of right. Nor the Court would grant it 
as a m it^er of course. Each case has to be considered in the light of its own 
facts and circumstances. One of the grounds oa which this equitable relief 
somciimes is denied is delay. Where delay which does not act as a bar under 
any statute of limitation has been pleaded as a defence, its validity has neces- 
sai ily to b:? fried on principles sutstaDlially equitable. In order to consider 
such a plea in defence, the pleading in that behalf must expressly state the 
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facts necessary for making out a defence on the ground of delay. The prin- 
ciples stated in Sec. 22 have to be kept in view while considering the grant or 
refusal of this equitable relief. It may, however, be noted that laches or 
waiver is not one of the grounds mentioned in Sec. 2 ^ as disentitling the 
nlaintiff to snecific performance. But in the exeicisc of the discretion the 
conduct of the plaiStifF aho is to be considered. If the delay is caused in 
taking suitable action which amounts to laches or waiver on the part of the 
plaintiff he would not be entitled to the equitable relief. 


Nnw the doctrine of laches is not an arbitrary or technical doctrine. It 
is only where it would be practically unjust to give a remedy either because the 
mrtv h^s by its conduct done that which might fully be regarded as equival- 
ent to waiver of it or whete by his conduct and neglect he has though perhaps 
eni lo waiv vet put the other party in a situation in which it 

rJurd nofbe eLouabl^rpla^ him. that the lapse of time or delay would 
be most material. In all other cases, where imrnoveable property is concerned 
ordinarilv the relief should be granted. Two circumstances always impor ^ 
fn cases ar^the length of the delay and the nature of the acts done during 
he rnterval which might affect either party, and cause a balance of justice or 
iniii^tice in taking the one course or the other, so far as it relates to the 
remedy in other words, delay has two aspects. It may lead to a change in the 
Lid or it may imply acquiescence so as to bar a plaintiff s remedy. It is 
very iSormt trkLp ihLe two things separate when the consequences of 
delay have to be considered in a given case. 

The Supreme Court in Satyanarayana v. Yeltoji Rao,' may say so with 
respect, tersely put the taw as follows ; 

“The result of the aforesaid discussion of the case-law may be 
briefly stated thus : While in England mere delay or laches may be 
TwoLd for refusing to give a relief of specific performance in India 
Lire delay without such conduct on the part of the plaintiff as would 
“use prejudice to the defendant does not empower a court to refuse 
sudi a relief But as in England so in India proof of abandonment or 
waiver of a right is not a pre-condition necessary to disenmle the 
nltimiff to the said relief for it abandonment or waiver sestab- 
Hshed no question of discretion on the part of the Court would arise. 
We have uLd the expression ‘waiver’ in its legally accepted sense 
rmmely waiver is contractual and may constitute a cause of 
lltion it is an agreement to release or not to assert a right.^ It is 
not nn«ihle or dSsirable to lay down the circumstances under which 
a coun can exercise its discretion against the plaintiff. But they 
he such that the representation by or the conduct or neglect of 
the olaintiff is directly responsible in inducing the defendant to 
chLL his position to his prejudice or such as to bring about a situa- 
tion when it would be equitable to give him such a relief. 

In Yelloii Rao v Satyanarayana,^ a Bench of the Andhra High Court 
was concernecl with similar set of facts and the question of law relating there- 
to Their Lordships held that contracts relating to immoveable properly, 
where time is not of the essence of the contract, mere delay with nothing 
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more cannot prejudice the claim. It is necessary to note the length of delay 
and the nature of the acts done during the interval and motive behind both. 
If the delay was not unreasonable and if the acts done during the interval 
resulting in the change of circumstances are far from being honest the plain- 
tiff’s claim cannot be prejudiced. 

In that case it was found that : “Even though on the evidence it is clear 
that the change in the status quo ante has flown from the plaintiff’s word, 
deed or inaction, but is attributable to the rash act of the defendant who was 
not at all Aorta in raising the structure. There was no occasion for the 
Court below to exercise discretion in favour of the def^endant. If the change 
in circumstances did bring any hardship on the defendant, it is his self- 
induced hardship and since he has taken his chances to build he must take the 
risk of its being pulled down.” 

The following decisions of the Andhra High Court are also to the same 
effect.^ The sub-section of the present section first set out the general rule, while 
sub-section (2) specifies (1) circumstances under which the Court may properly 
exercise a discretion not to decree specific performance, under sub-section (3) 
of the present section the Court may appropriately give a decree. The circum-. 
stances so stated are merely illustrative of the general principle embodied in 
sub-section (3) of the present section and the enumeration is not exhaustive. 
Sub-section (4) says that the Court shall not refuse specific performance of a 
contract merely on the ground that the contract is not specifically enforceable 
at the instance of the other party as pointed out by Mr. Justice Story in his 
classical treatise on Equity Jurisprudence, it is not possible to lay down any 
rules and principles which are of absolute obligation and authority in all 
cases; and define exhaustively the special circumstances under which relief may 
properly be granted or withheld. It would be waste of time to attempt to limit 
the principles or the exceptions which the complicated transactions of the 
parties and the ever-changing habits of society, may at different times and 
under different circumstances, require the Court to recognize or consider.® 

It seems, however, that there may be cases which cannot be brought with- 
in the four corners of any of the provisions of the Indian Contract Act as to 
the invalidity or voidability of agreements, but are nevertheless cases in which 
a court of equity may properly refuse to exercise its jurisdiction under 
this Act. Section 20 (new) of the Specific Relief Act itself shows that this is so 
and both principle and authority appear to point to the same conclusion. 
There are many instances in which, though there is nothing that actually 
amounts to frau , there is nevertheless a want of equality and fairness in the 
contract which are essential in order that the Court may exercise its exira- 
ord inary jurisdiction in specific performance. In judging of the fairness of 
a contract the Court will look not merely at the terms of the contract itself, 
but at all the surrounding circumstances and it is enough, generally speaking, 
to induce the Court to refuse performance, that there are any circumstances 
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about the making of the contract which render it not fair and honest to call 
for the execution.^ 

Clauses (a), (b) and (c) of sub-section (2) of this sectio . contain cases in 
which the Court will properly decline to excrf ise its jurisdiction ; 
because to do so would result in an unfair or inequitable gam to le p 

in an unfair loss to the defendant. England a party cannot call upon a 

court of equity for a specific performance unless he has shown ^ , rnanv 

desirous, prompt and eager. It is true that this of a law is , „;ves 

words expressed in this section but sub-section (2) of this sec io • :+ 

the Court a judicial discretion must be read as implying 
Sub-section (2) which points out the cases in which specific 
not be decreed is not intended to be exhaustive but is merely i 
general principle, which is embodied in sub-seciion (1). 

The two explanations based on case-law seek to explain what eas« 
unfair advantages or hardship shall not be presumed and wi 
what circumstances hardship should ordinarily be determine . 

5. Discretionary.— The language of the section 
clear that the jurisdiction of the Court to grant the *e 

discretionary and the Court is not bound to grant such t® > orhitrarilv exer- 
it is lawful to do so. Such discretion, however, is not ^ capable 

£ £"o£?t“ ra“?p;^Tpd1scrS o/ f ha Jo be 

exercised on sound 

Discretion has not ;« the exercise of discretion under bee. or tne /\ci, 

to be exercised where the discretion has not been properly xercised. 

arbitrarily. Where the Court granting decree of specific performance 

had not considered the question of applicability of Cl. "^^^^g^'toDerly 
rtf 14 of the Act it was held that the discretion had not been properly 

exercised ind it was a case in which the High Court should properly inte^^^^^^^^^ 
As Story says, “In truth, the exercise of this whole branch of 
dence, respecting the rescission and specific P®t/ormance of contract., is a 
matter of discretion io the Court ; nor Indeed of arb. rary capricious 
discretion, dependent upon the mere pleasure of the Judt,e, ^ . aeneral 

and reasonable discretion which governs itself, as as it raay 
rules and principles ; but at the same time which wi h tbpfe rules and 

according to the circumstances of each Particular case when thes^ partLs 
principles will not furnish any exact measure of justice between th p 

“It is not possible to lay down any rules and principles which are of 
waste of time to attempt to limit the principles, or the exceptions which the 
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complicated transactions of the parties, and the ever-changing habits of society 
may at different times, require the Court to recognize and consider. But from 
decided cases the following circumstances, conditions and incidents may be 
deduced to the factors to be taken into consideration ‘the contract must be 
certain, unambiguous, mutual and upon a valuable consideration ,* it must be 
perfectly fair in all its parts ; free from any misrepresentation, imposition or 
surprise ; not an unconscionable or hard bargain ; and its performance not 
oppressive upon the defendant ; finally it must be capable of specific execution 
through a decree of the Court’.”^ 

Mere delay extending up to the period f limitation cannot possibly be 
a reason for the Court to exercise its discretion against giving a relief of 
specific performance.^ 

Sub-section (2) of Sec. 20 (new) enumerates a few illustrations where the 
Court may properly exercise discretion not to decree specific performance. 
Clause (c) thereof says that where the defendant entered into the contract 
under the circumstances which though not rendering the contract voidable 
makes it inequitable to enforce specific performance is one such instance.^ 

In the above-noted case, the vendor-father and his son constituted a 
joint family. The father entered into an agreement to sell the joint-family 
property to the purchaser. The purpose of tlie proposed sale was to discharge 
the debts and to acquire other properties. There was no evidence of any 
attempt of the father to acquire other properties. It was found that the 
majority of the debts were not true and that even the true debts were avyava- 
harika and not binding on the son. The plaintiff who was no other than the 
vendor^s elder brother’s son must have been in the know of the things. The 
agreement itself was antedated. It was held that it was a case where specific 
performance should be refused.'* 

In Bikram Kishore Par id a v. Benudhar Jena^ in the prayer in the plaint 
plaintiffs asked for transfer of shares as resolved by the Board of Directors 
and approved by the Government. The transfer of shares was subject to the 
decision of the Board of Directors and also subject to the terms of memo- 
randum of association. In the nicmorandum of association, it was provided 
that without the sanction of the Governor no share could be transferred and 
Government could not release its share only in favour of the entrepreneur. 

6. Indian law. — The Indian law is to the same effect. Section 20 of 
the Specific Relief Act, 1963, provides that the discretion is one to be exercised 
on four judicial principles and capable of correction by a court of appeal.® 
It may be noted that laches is not one of the grounds mentioned in it as 
disentitling a party to specific performance.^ 


1. Pomeroy, Sp. Com.. Secs, 36, 38. 

2. Dccnanath v, Chunnilal, A. I. R. 1975 
Raj. 69 at p. 72: 1974 R.L.W. 283. 

3. M. Vecra Raghaviah v. M. China 
Vccraiah, A.I. R. 1975 A. P. 350 at p. 
358: (1973) 1 Andh. W.R. 394. 

4. See also Satyanarayana v. Yclloji Rao, 
A.I.R. 1^65 S.C. 140S; Subbarayudu 
y. Tatayya, 1937 M. W. N, 1158 and 
K. Venkatasubbayya v. K, Vcnkate'i- 


waru, A.I.R. 1971 A.P. 279. 

5. A.I.R, 1976 Orissa 4 at p* 8: I, L. R. 
(1975) Gut. 553. 

6. Sankaralinga Nadar v* Ratnaswami 
Nadar, (1952) 1 M. L. J. 44 at p. 50: 
A.I.R, 1952 Mad. 389 ; Rani Bai o. 
Kimji Hirjec, A. I. R- 1951 Cut. 86 at 

p. 86. 

7. Suryaprakasarayudu v. Lakshminara- 
simha, (1914) 26 M.L.J. 518 at p. 522. 



fS. 20— Syn. No. 7J DISCRETION AS TO DF.CRK1*:?NG, ETC. 


025 


Under Sec. 20 of the Specific Relief Act. 1963, the jurisdiction lo decree 
specific performance is discretionary and that the Court is not bound to grant 
such relief merely because it is lawful to do so. But the discretion ot the 
Court is not arbitrary but sound and reasonable guided by the judicial piin- 
ciples and capable of correction by a court of appeal, in Halsfcury s Laws of 
England,^ it is stated that “thue may be independent covenants in the same 
contract’or deed, non-performance of one of which docs not prevent enforce- 
ment of Jhe others- Applying the above principle, it w>as ruled in 
S J‘^€ 7 ikat^swara Eao v. Subhayya^ that il in icspcct cf the secend contract 
a'falsc claim was advanced it wou d not entitle the Court lo dismiss the claim 
on the first contract which was proved to be true, valid and binding. It was 
not justified to dismiss the suit for specific perfcrmorcc on the giouncl that 
the plaititiff did not conic with clean hands. 

The old principle that the specific P^^^orniance of a contract is 
tionary relief is embodied in See. 20 of the Specific Relict Act, 1%3. The 

latter part of this section enumerates certain principles winch the Court has 

to take into consideration in exercising this discretion. Obviously, ho vv ever, 
these instances are only illustrntivc and do not purport or intend to jive an 
exhaustive list of the circumstances which have to be taken into consideiauon. 
The scope of variation in ciicumstanccs from case to cast^ is almost inutiite 
and it is well-nigh impossible to lay down auy exhaustive rule as to the circum- 
stances in which specific performance ought to b.' granted in the 
the Court’s discretion. One principle that may be safely enunciated for tho 
guidance of courts in such matters is the principle that m giving equitable 
relief, the Court ou^ht not to act in an inequitable m inner. Ii, therefore on 
a consideration of all the circumstances m the case, the Court tiiat^^it 

will be inequitable to grant the reliei asked for. it should not gi\e the 


The explanation to Sec 

Where Court may exercise 
its discretion by refusing 
specific performance. 

which arises in respect 


10 of the Act provides that, unless and until the 
contrary is proved, the Court shii 11 presume (/) 
that the breach of a contract to transfer^ im- 
moveable property cannot be adequately relieved 
by compensation in money. Thus, the presumption 
of breach of a contract to transfer immoveable pro- 
peVtv" nlmeTy ThaVheannot be adequately relieved by compensation in money, 
fs a presumption. Where the plaintiff 

of an immoveable oropertv on the basis of agreement to reconvey admittedly 

does not require the suit property for her own self "®”^g*CouiV‘nny 

the suit property the presumption is rebutted. In such a case the ‘ ‘ ^ 

not grant specific performance of the contiact to tr . ^ won Id be 

property although there is a breach of such contiact. The 
adequately relieved b}' compensation in money. 

7. Discretionary character of the in 

Wherever a contract is unenforceable at law, ordinarily i ... would be 
equity. Such defences, as fraud, duress, law are a 

ground for a defence, either legal or ‘ nee But 

fortiori ground for refusing the equitable relief of P enforceable 

conversely, there are some contracts which though the, 


1. Second Edition {Hailsham Edition), 
Vol. 31, p. 391. 

2. A.I.R. 1959 A. P. 99 at p. 100. 

3. See Gostho Bchari Sadhu Khan w. 
Oxniyo Prosad Jdullick, A. X. R* l-'oO 

S,RA.— 79 


Gal. 361 at p. 368. 

4 Dave Ramihankar Jivatrani 

Ka^Lgauri, A. I. R. 1974 Guj. 69 at 

D. 73. 
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at law, and may relate to a subject-matter of which equity ordinarily takes 
jurisdiction are denied equitable relief. For this reason the jurisdiction of 
equity is generally called discretionary. More exactly it may be said that 

wherever a contract though legally valid is grossly unfair, or its enforcement 

opposed to good policy for any reason, equity will refuse to enforce it, and 
though certain kinds of unfairness may be classified, equity declines to make 
an exact inventory of what amounts to such unfairness or impropriety as will 
preclude relief, but leaves a borderland where the Court can consider the 
particular facts of each case and deal with it on its merits. In certain cases 
though the circumstances may be insuffioient to warrant rescission or cancel- 
lation. the Court in its discretion may refuse specific performance. So if the 
contract is unconscionable in its terms, equity will not enforce it. A provision 
for liquidated damages does not preclude specific performance, and even a 
provision for an invalid penalty or forfeiiure, since it does not ordinarily 
invalidate the entire contract, would not necessarily prevent enforcement by 


ti c performance is an equitable relief and Sec. 20 of 

tlic $i>ccific Relief Act, U63, itself says that the jurisdiction to decree specific 
pcrtormance is discretionary and the Courtis bound to arant such relief 

* 1^ * t Vv ^ course, this discretion of the Court 

IS not arbitrary, but sound and reasonable, guided by judicial principles, and 

capable ot correction ^by a court of appeal. But these principles are not ex- 
haustive and the Court s discretion m order to grant specific performance is 
not con^inc^ to them. In special cases when there are some good and reason- 
able grounds tor not exercising this discretion in favour of the Dlaintiif the 

Court will not hesitate to exercise that function against the plainfiff " 

A contract by which the defendant contracts to pan with his future 
means of livelihood is looked upon with disfavour and will not be specifically 

enforced Not only where performance of the plaintirs contract would in- 
volyc a breach by ihe defendant of a contract with a third p.-rson, as the 
plaintiff was avvaie when he entered into the contract but even where the 
agteement of the defendant with the third person was invalid as a contrai.t 
both at law and in tqmty for uncertainty, equity has refused to aid the plain- 
lill bee:: use nis conduct violated good morals. 


Specific pciformance may be denied also if the hardship to the defen- 
dant or to tliird person will be out of all proportion to the value of the per- 
formance to the plaintiff. Appreciation or depreciation in value or other 
events subsequent to the foimation of the contract will not ordinarily afford 
ground lor refusing enforcement by equity even though they make the perfor- 
mance of the two paities unequal. But if the plaintiff was in default or guilty 
of gross laches, and the value of the property has materially changed, specific 
pcrtormance may be denied, since otherwise a plaintiff might endeavour to 
take (I speculative advantage of the changes in value. Even apart from such 
default if the subsequent events though not amounting to such impossibility 
as would excuse at law are. nevertheless, of a kind which not only greatly 
change the value of one performance or other, but also could not reasonably 
have been anticipated when the contract was made, specific performance has 
in^ some cases been denied. If such events, how ver, while producing hard- 
ships which make it inequitable to decree performance of all the terms of the 


1. Ram Swari p Singh v. Mahahir Mahton. A. X. R. n 60 Pat. 235 at p. 236 
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contract, nevertheless do not affect its primary object, equity may enforce it 
with such modifications as justice requires.^ 

Specific performance is by no means an absolute right, but one which 
rests entirely on judicial discretion and always with reference to the facts of a 
particular case. Where a Trial Court has exercised its discretion in one way, 
the Appellate Court will not interfere, if it is established that the discretion 
has not been exercised perversely, arbitrarily or against judicial principles.^ 

A party is entitled to be released from a bargain, if he could show that 
the selected arbitrator was likely to show bias or by sufficient reason to suspect 
that he would act unfairly or that he had been guilty of continued unreason- 
able conduct. It is equally clear that the Supreme Court took the view that 
under such circumstances, a court should refuse to stay the hearing of a 
proceeding before it in exercise of its discretion under Sec. 34 of the Act. The 
question that then arises is whether a party cannot be released of the bargain, 
in such circumstances, in a proceeding under Sec. 20 of the Act on the ground 
that the power under Sec. 20 is not a matter of discretion as it is under Sec. 34 
of the Act The answer to that question must be in the negative. After 
all, the question really is whether the term of the contract regarding the 
reference to a particular nominated arbitrator is one which should be speci- 
fically enforced under the circumstances of the case or not. It cannot be con- 
tended that relief of specific performance of contract is not a matter of discre- 
tion. There is no reason why the principle underlying Sec. 22 (old) of the 
Specific Relief Act, be not pressed into service for doing justice in such a case. 
Section 22, Ci. II provides that where the performance of the contract would 
involve more hardship on the defendant which he did not foresee, whereas its 
non-performance would involve no such hardship on the plaintiff, the Court 
is not bound to grant the relief of specific performance merely because it is 
lawful to do so and the Court had the discretion to refuse to enforce that 
contract between the parties. If it is possible to avoid a contract on that 
basis in its entirety, it should be possible to avoid a part of contract also on 
the same basis provided that part is not inseparable from the other part. The 
plaintiff in this case is not trying to avoid the arbitration clause as a whole 
but is only trying to ensure that the arbitration should be fairly and justly 
done, that in case the plaintiff has succeeded in establishing reason- 

able apprehensions that the General Manager of the defendant corporation 
or his nominee may not act fairly and justly as arbitrator he was entitled to 
be released from the bargain even in the instant case. 

It would amount to denial of natural justice if in a case of this nature, 
the party is forced to submit to the arbitration of a person who has not only 
gone biassed and became prejudiced against that party, but who has also 
expressed his opinion on the merits of the case against that party. In fact it 
may be a farce to allow the dispute to be decided by an arbitrator against 
whom such charges have been made and substantiated. A court cannot be 
said to act without jurisdiction under such circumstances in a case where 
charges of the nature enumerated above have been substantiated in refusing to 
refer the dispute to the arbitration of the person named in the agreement itself. 

If the decision of the arbitrator even if has resulted in an award, can be avoi- 
ded on the ground of misconduct of the arbitrator in relation to the proceed- 
ings as provided for under Sec. 14 of the Act, there is no reason why at the 
initial stage before reference is actually made, the question whether the 


1. Williston on Contracts, Sec, 1425. 

2. Pujari Narasappa v. Shaik Hazrat, 


A.I.R. 


ir60 Mys, 50 at p. 64. 
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proposed arbitrator has become prejudiced and bi^issed and otherwise disquali* 
fi ed to act as such, should not be relevantly allowed to be raised.^ 

$. Parties contemplating a certain amount as liquidated damages in event 
of breach — Presumption contained in Sec. 10, if rebuttable. — Section 21 of the 
old Act, to which Sec. 14 of the Act of 1963 corresponds, enacts, inter alia, 
that “a contract for the non-performance of which a compensation of money 
is adequate relief” cannot be specifically enforced, it is not correct to say 
that, once the presumption contained in explanation to Sec. 12 is rebutted, 
by proof that the parties themselves contemplated a certain amount as liqui- 
dated damages for a breach of contract, the bar under Sec. 21 of the old Act 
must be given effect to because it must be deemed to be proved that the non- 
performance complained of can be adequately compensated by money. If the 
Legislative intent was that the mere proof that a sum is specified as liquida- 
ted damages or penalty for a breach should be enough to prove that a con- 
tract for the transfer of immoveable property could be adequately compensated 
by the specified damages or penalty. Section 20 of the old Act will certainly 
become meaningless. It is true that Sec. 20 of the old Act does not mention 
the case of an express contract giving an option to a promisor to either carry 
out the contract to convey, or in the alternative, to pay the sum specified, in 
whicli case the enforcement of the undertaking to make the payment would 
be an enforcement of the contract itself and no occasion for rebutting the 
presumption in the explanation to Sec. 21 would arise. In such cases the 
contract itself is specifically enforced when payment is directed in lieu of the 
conveyance to be made. It may be mentioned here that the principles con- 
tained in Sec. 20 of the old Act are rc-enacted in Sec. 23 of the Act of 1963 
in language which makes it clear that a case where an option is given by a 
contract to a party either to pay or to carry out the other terms of the con- 
tract falls outside the purview of Sec. 20 of the old Act, but, mere specification 
of a sum of money to be paid for a breach in order to compel the performance 
of the contract to transfer property will not do. 


Section 23 of the Act of 1963 contains a comprehensive statement of the 
piinciplcs on which, even before the Act of 1963, the presence of a term in a 
coniract specifying a sum of money to be paid for a breach of the contract 
has to be construed. Where payment is an alternative to carrying out the 
other terms of the contract, it would exclude, by the terms of the contiact 
iistir, specific performance of the contract to convey a property. The position 
siaLd above is in conformity with the principles found stated in Sir Edward 
Vi:j \ Treatise on the Specific Performance of Contracts^ 6th Ed., p. 05. It 
was said there : 


“ i'ho question always is : What is the contract ? Is it that one 
cert:, in act shall be done, with a sum annexed, whether by way of 
penalty or damages, to secure the performance of this very act ? Or, 
is it iluU one of the two things shall be done at the election of the 
party who has to perform the contract, namely, the performance of 
ilie act or the payment of the sum of money ? If the former, the fact 
of ilie penal or other like sum being annexed will not prevent the 
Court’s enforcing performance of the very act, and thus carrying into 
cxccuiionlhe intention of the parties ; if the latter, the contract is 
satisfied by the pajment of a sum of money, and there is no ground for 
p; : cceding r gainst the party having the election to compel the'perfor- 
mance of the other alternative. 


t 

t . 


I’jiljl'zcr Corporation of India Ltd. i> 
M ; IS. Domestic Engineering Install 


aticn, A.I.R. 1170 All. 31 at p. 42, 
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‘‘From what has been said it wilt be gathered that contracts of the 
kind now under discussion are divisible into three classes : 

(/) Where the sum mentioned is strictly a penalty — a sum named 
by way of securing the performance of the contract, as the penalty is 
a bond ; 

(ii) where the sum named is to be paid as liquidated damages for 
a breach of the contract ; 

(/i7) where the sum named is an amount the payment of which 
may be substituted for the performance of the act at the election of 
the person by whom the money is to be paid or the act done. 

“Where the stipulated payment comes under either of the two first- 
mentioned heads, the Court will enforce the contract, if in other res- 
pects it can and ought to be enforced, just in the same way as a 
contract not to do a particular act, with a penalty added to secure its 
performance or a sum named as liquidated damages, may be speci- 
fically enforced by means of an injunction against breaking it. On 
the other hand, where the contract comes under the third head, it is 
satisfied by the payment of tlie money, and there is no ground for the 
Court to compel the specific performance of the other alternative of 
the contract.*’ 

Sir Edward Fry pointed out that the distinction between a strict penalty 
and liquidated damages for a breach of contract was important in common 
law where liquidated damages were considered sufficient compensation for 
breach of contract, but sums stipulated by way of penalty stood on a different 
footing. He then said : 

“But as regards the equitable remedy the distinction is unimportant: 
for the fact that the sum named is the amount agreed to be paid as 
liquidated damages, is, equally with a penalty strictly so called, 
ineffectual to prevent the Court from enforcing the contract in specie** 

The equitable principles which regulated the grant of specific perfor- 
mance by the separate Court of Equity which existed in England at one time 
have been given statutory form in India. It is. therefore, immaterial that the 
stipulated payment under the terms of the contract under consideration before 
the Court could be viewed as one for payment of liquidated damages. The 
question would still remain whether the courts are relieved by the agreement 
between the parties of the duty to determine, on the facts of a particular case, 
whether damages, specified or loft unspecified, would really afford adequate 
compensation "to the party which wants a convenience of immoveable property 
as agreed upon. A reference to Sec. 22 (Sec. 20, new) of the Specific Relief Act 
would show that the jurisdiction of the Court to decree specific relief is dis- 
cretionary and must be exercised on sound and reasonable grounds guided by 
judicial principles and capable of correction by a court of appeal. 

This jurisdiction cannot be curtailed or taken away by merely fixing a 
sum even as liquidated damages. This is made perfectly clear by the provi- 
sions of See. 20 (See. 23, new) of the Specific Relief Act so that the Court has 
to determine, on the facts and circumstances of each case before it, whether 
specific performance of a contract to convey a property ought to be granted. 

The fact that the parties themselves have provided a sum to be paid by 
the parly breakiiig the contract dees not, by itself, remove the s[rrn^^ presump- 
tion contemplated by the use of the words “unless and uniii contrary is 
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proved”. The sufficiency or insufficiency of any evidence to remove such a 
presumption is a matter of evidence. The fact that the parties themselves 
specified a sum of money to be paid in the event of its breach Is, no doubt, a 
piece of evidence to be considered in deciding whether the presumption has 
been repelled or not. But, it is nothing more than a piece of evidence. It is 
not conclusive or decisive.^ 

9 Agreemont bit by rule of frustration.— The Court in a suit for speci- 
fic performance of a contract for sale has to specifically enforce the contract, 
if possible If it is not possible, the agreement would be hit by the rule of 
frustration and such a contract could not be enforced nor a decree passed on 
the basis of such a contract could be executed.^ 

Supposing A agreed to purchase plot X from B, Subsequently, on 
account of certain other intervening enactment, instead of plot X, .S was 
allotted plot 7 at a different place aud B had the same interest in plot Y as 
he had in plot A'. If 5 wants to enforce the contract asking .4 to purchase 
the same, it will really be unjust to enforce the contract m the changed 
circumstances. A had agreed to purchase a particular plot situate at a parti 
cular place which may have been important for him. He could not, subse- 
quently be compelled to purchase a plot at a different place which he never 
intended to purchase from B, The enforcement of such a contract by a court 
of law would be a substitute to the original agreement by another which is not 

permissible.^ 

10. Conduct of parties.— The relief by way of specific performance 
being within the discretion, it is necessary that the plaintiff should come into 
the Court with clean hands. Therefore a plaintiff who sets up a false case 
cannot expect a court of equity to grant him such relief.^ Mere delay in suing 
niti y not be sufficient to deprive plaintiff of that relief of specific performance^ 
but where a plaintiff has taken no steps to prevent the other party from entering 
into a contract with a third party in respect of the ^ subject-matter of the con- 
tract, and the third party expends money, e.g. by improving the property and 
discharging an encumbrance on the property in respect of which a contiact of 
sale is entered into, if the plaintiff institutes a suit for specific performance 
just when the period of limitation is about to expire, no decree for specific 
performance can be granted because that would be doing injustice to the third 
party.^ The plaintiff who is guilty of delay and gross negligence is not entitled 
to a decree for specific performance.® Mere delay ifself is no ground for 
refusing relief by way of specific performance. But where it raises the presump- 
tion of an abandonment of the plaintiff's claim or has caused a hardship to 
the opposite party or something to his prejudice the courts are entitled to 
exercise their discretion and refuse the plaintiff the relief prayed for.’ 


1. M. L. Devender Singh d. Syed Khaja, 
A, I. R. 1973 S. C. 2457 at pp. 2459- 
62. 

2. Mahcndra Nath o, Smt. Baikunti Devi, 
A.I.R. 1976 AH. 150 at p. 154; (1976) 2 
A. L, R, 21. 

3. Ibid. 

4. Subbaiayadu o. Tatayya, 1937 M.W.N. 
1158; Srish Chandra v. Banomali Roy. 
I.L.R. 31 Cal. 584*. 8 C.W.N. 594 at p. 
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6. Khushi Ram ». Munshi Lai, A. I. R. 
1940 Lah, 225 at p. 226: 189 I.G.4I8: 42 
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A. 1. R. 1937 Mad. 124 at p, 125: 179 
I.G. 12: 44 L.W. 749 : 71 M. L. J. 599: 
1936 M.W.N. 1238. 


[S. 20- Syn. No. 11] DISCRETION AS TO DECREEING, ETC. 


631 


In Pahunchi Lai v. Man Singh, ^ the refusal of the Munsif to grant a 
decree for specific performance was based upon a misconception of law. He 
thought that the Court will have to apply for securing bhttmidhari rights. 
The Munsif did not think it was possible in law that the defendant could be 
compelled by a decree of the Court to apply for securing bhttmidhari rights in 
the sirdari plots agreed to be sold, ft was held that the Munsif could not be 
said to have refused to grant a decree for specific performance as regards the 
sirdari plots in the exercise of his discretion. The Appellate Court was ri ght 
in decreeing the plaintiff’s suit in regard to the sirdari plots also and in 
directing that the defendant shall take steps and secure bhitmidhari rights. 

H. Party cannot approbate and reprobate. — Where a Hindu father 
having minor son, sold his property without necessity and subsequently sold it 
again to another person having notice of the pievious sale and the first vendee 
wanted to enforce his agreement, it was held that the fact that if the decree 
were not awarded, the third party would remain in possession does not affect 
the question of the exercise of Court’s discretion.^ 

In a suit for specific performance on a contract, the principle on which 
the Court will proceed is that a contract for the sale of property in one lot will 
generally be considered indivisible, and the Court will not, as a general rule, 
compel specific performance of the contract, unless it can execute the whole 
contract, .Court cannot specifically perform the contract piecemeal, but it 
must be performed in its entirety if performed at all.^ it is true that there 
are exceptions to this rule which may be justly made in view of the circum- 
stances of any particular case. Even in cases where the contract is plain and 
certain in its terms and obligatory on both parties, which cannot readily be 
said of the contract in the present case, the right to specific execution is not 
absolute and its enforcement must rest on the sound discretion of the Court, 
a judicial discretion, to be exercised according to the established principles of 
equity."* 

There is no doubt that time was not of the essence of the contract in the 
sense that the plaintiff ought to have expressed his readiness and willingness 
within 15 days of obtaining of the sanction to transfer sir land without 
reservation of rights of occupancy, and that under Sec. 46, Contract Act, it 
could be performed within a reasonable time but that very provision says that 
it must be performed within a reasonable time. So If there is unnecessary delay 
on the part of one party it should be open to the other party to put an end to 
the contract, and that is the law which, however, requires the other party to 
give him notice before he terminates it. Their Lordships of the Privy Council 
remarked in Jamshed Khodaramv, Btirjorji DhiinjibhaP : 

‘ But equity will not assist where there has been undue delay on the 
part of one party to the contract and the other has given him reason- 
able notice that he must complete within a definite time.” 

In that very case their Lordships further remarked that : 

“Their Lordships do not think that this section (See, 55, Contract 
Act, 1872) lays down any principle which differs from those which 
obtain under the law of England as regards contracts to sell land.” 


1. A. I. R. 1971 All. 444 at p. 448 : 1971 
A. W. R. (H. C.) 338. 

2. Gurnrami v, Ganapatliia, I. L. R. 5 
Mad. 337. 

3. Merf’hants Trading Co. Banner, 
(1871) 12 Eq. 18: 40 L. J. Ch. 515 : 19 


W.R. 707: 24 L.T. 8G1. 

4. Abdul Rahim v. Tufan Gazi, A.I.R 

1928 Cal. 584 at p. 586. 

5. I.L.R. 40 Bom. 289 at p. 299 : A. I, R. 

191.5 P. C. 83, 
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The law lias been summarized by Pollock and Mulla in their Ifidiun Conttact 
and Specific Relief Acts^^ in the following words ; 

**Either party's general right to have the contract performed within 
reasonable time according to the circumstance is, of course, unaffected 
by the fact of time not being of the essence; and in case of unnecessary 
delay by one party the other may give him notice fixing a reasonable 
time after the expiration of which he will treat the contract as at an 
end; and where there has been inordinate delay on both sides, it may 
be inferred that the contract has been abandoned, although no such 
notice has been given.” 

At any rate in these circumstances courts are not bound to grant to 
the plaintilT the discretionary relief of specific performance as it would involve 
hardship on the detendaid which she did not foresee. It seems from the agre^ 
ment that sh^^ never thought at the time of entering into it that the plaintiii 
would delay the performance of his part of the contract for such a long 
It is no justification to say that the defendant had 

property during this period as the interest on the mortgage debt was increasing 
every day. She wanted to get rid of her petty debts early and to man^e the 
cultivation of the little property that would be left with the balance. This is 
not possible now as the mortgagee has obtained a decree for Rs. 5,572 
and with the payment already made by the plaintiff the to^l comes to 
Rs. 6,722, and the balance that would be left would amount to Rs. 278 only. 
The plaintiff, on the other hand, cannot complain of any hardship on him as 
it is he who is responsible for this long delay. Such cases would come under 
case II mentioned in Sec. 22, Specific Relief Act, 1877.^ 


Where parties had made a compromise comprising an agreement, the 
chief consideration for which was the execution of an ekrar by one party 
nowledging the title (as adopted son) of the other party to the agreement and 
the former had subsequently by his conduct (iu bringing a suit to set aside the 
adoption and alleging that the ekrar had been obtained from him by fraud) 
attempted and in a measure succeeded in depriving the latter pf the benefit of 
the agreement, it was held by Lord Davy, in a suit by the heirs of the party 
who had so tried to rescind the agreement that there had been a failure ot 
consideration and the conduct referred to was at variance with and amounted 
to a subversion of the relation intended to be established by the compromise; 
and that specific performance of the agreement could not be enforced. 

Where the plaintiff by his conduct has made it impossible for the Court 
to give effect to the contract in its entirety the Court will not allow specific 

performance of a part. 


12 Suit for specific performance by purchaser— Vendor cannot say *•>»* 
ho had no title.— In Muni Samappa v Gurttnanjappa* in a suit on foot of an 
aareernent to sell a house impleading only the two executants, it was held 
that there was no necessity to determine the question of the vendor s title and 
th^fact that the title which the purchaser may acquire might be defeasible 


1. 7th Ed. (1944), p. 303. 

2. Dau Alakhram v. Kulwantin Bai, 

A.l.R. .1950 Nag. 238 at pp. 239-41. 
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by the sons of defendant was no ground for refusing specific performance if 
the purchaser was willing to take such title as the vendors had.^ 

13. Multiplicity of suit. — A court may, with a view to avoid multiplicity 
of suits, in the exercise of its discretion, refuse to grant specific perform- 
ance. Thus where one of the defendants to a suit for specific performance 
has a valid counter-claim against the plaintiff the Court will refuse to grant a 
decree for specific performance. Again, the same principle applies where the 
defendant has got a right to pre-empt. Thus in a suit by the plaintiff against 
^ if £ as vendee from A and his co-sharer acquired a right to pre-empt as 
against the plaintiff the Court can in the exercise of its discretion refuse 
specific performance to avoid multiplicity of suits.^ Conversely, a court may 
deem it proper to pass a decree for specific performance to avoid a multiplicity 
of suits.^ 


14. “Parties to the suit”. — Where there are several heirs to an original 
promisee, a single heir could not by himself institute a suit for specific per- 
formance of contract of reconveyance by making the remaining heirs as defen- 
dants to the suit. On the d:ath of the original promisee, his heirs cannot 
become several joint promisee,^ B.m^rjee, J., in Stnt, Katip Bibi v. Faqir 
Chandra GhoshJ^ quotes with approval the following pissage from the obser- 
vations of lyanger, J., in Ahitnsa Bibi v. Abdul Kadir Sahib^ : 

“Whatever doubts may arise on the construction of an instrument 
as to whether a covenant in favour of two or more persons, parties to 
the instrument, whether in their character as tenants-in-common, co- 
heirs or otherwise, is joint, several, or several according to their 
respective interests and under the English law, unlike the civil law, a 
covenant in favour of two or more cannot be both joint and several, 
except perhaps in a single instance, which need not be referred to here”^ 
there can be no doubt that a single cause of action cannot be divided 
into several causes of action against the obligee without his privity, 
though two or more persons may have several interests in the right 
giving rise to the cause of action whether such persons be joint coven- 
antees or the heirs of a single ovenantee. Exceptions to this rule 
generally rest on statutory provisions and their namre his been already 
indicated. When a right accruing to a single person from a covenant 
in his favour devolves, on his death, on two or more of his heirs in 
several shares, no question can possibly arise as to whether the 
covenant was joint or several, and the only difference caused by the 
death of the covenantee is that the cause of action which resided in 
one person, is, by operation of law, transferred to a number of 
parceners, who, as observed by Tin dal, C. J., in Decharms v. Harwood^ 
constitute one heir. In other words, the claim which was possessed 
by one individual is now possessed jointly by a number of individuals, 
who are his legal representatives and all must therefore join in a suit 
to enforce that claim.” 
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8. (1834) 10 Bing. 526 at p. 529. 
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15. Gross negligence. — A suit for specific performance of contract can- 
not fail merely by incomplete description of the properties contracted to be 
sold especially when the property is identified and reasons for incomplete 
description are explained.^ 

16. Minority. — The general rule is that a contract to be specifically 
enforced by the Court must be mutual, that is to say, such that it might, at 
the time it was entered into, have been enforced by either of the parties against 
the other of them. When, therefore, whether from personal incapacity to 
contract, or the nature of the contract or otherwise the contract is incapable 
of being enforced against one party, that party is generally incapable of 
enforcing^ it against the Other, though its execution in the latter way might in 
itself be free from the difficulty attending its execution in the former.^ 

17. Weight of authority is opposed to granting specific performance 
either in favour or against a minor. — In Lumley v. Ravenscroft,^ Lindley, L. J., 
observed : '‘You cannot get specific performance against an infant.** The 
doctrine has, no doubt, some limitations which it is not necessary to indicate 
here. The weight of authorities in India is opposed to the granting of specific 
performance in favour of or against a minor. 

In Fatma Bibi v. Bebnath^ Norris, J., following Flight v. BoUand,^ held 
that a minor could not maintain a suit for specific performance of a contract 
entered into on his behalf by his guardian on the ground of mutuality. That 
view was not accepted by the Madras High Court in Krishnasami v. Sunday 
appayyar^ in which it was held, following the opinion of Mr. Whitley-Stokcs, 
that the doctrine of mutuality had no application in India. The same view 
was taken in Khairunnessa v. Lake NathP 

In Mir Sarwarjan v. Fakhruddin Mahomed,^ the Full Bench of the 
Calcutta High Court held that if a conti;act is validly entered into on behalf 
of a minor, and there is mutuality in such contract, it is capable of being 
specifically enforced. In that case, the manager of an infant’s estate entered 
into an agreement to purchase certain property on behalf of the minor and the 
question was whether the minor on attaining majority could sue for specific 
performance of the agreement. The appeal was taken to the Privy Council 
in Mir Sarwarjan v. Fakhruddin Mahomed.^ Their Lordships approved of 
the application of the doctrine of mutuality but reversed the decision on the 
ground that it was not within the competence of the manager of a minor’s 
estate to bind the minor or the minor’s estate by a contract for the purchase 
of immoveable property, and further that as the minor in that case was not 
bound by the contract there was no mutuality and that he could not obtain 
specific performance of the contract. 

18. Whether minor is vendor or vendee does not make any difference.*—* 
Their Lordships of the Privy Council in the above mentioned case did not rest 
the non-enforceability of the contract on its being ab 'initio void but on the 
ground that the guardian’s contract, valid or void in itself, did not affect the 
minor or the minor’s estate. Their Lordships apj^Iied the doctrine of mutuality 


1. Janki Nath Sarkar v. Inniat>uii>nessa 
Bibi, 57 I.G. 763. 

2. Fry, Spetifie PeTfotmanee^ 6th Ed., p. 219. 

3. (1885] I Q. B. 683 : 64 L. J. Q. B. 441 : 

14 R. 347 : 72 L. T. 382 ; 43 W. R. 
584: 59 J.p. 277. 

4. I. L. R, 20 Gal. 508. 


5. Russ. 298: 28 R. R. 101. 

6. l.L.R. 18 Mad. 415: 5 M. L. J. 164. 

7. I.L.R, 27 Gal. 276. 

8. I.L.R. 34 Cal, 163 : U C. W. N. 34: 4 
C.L.J. 431 (F.B.), 

9. I. L. R. 39 Cal. 232 : 13 I. C. 331 : 39 
I. A. 1: 16 C.W.N. 74 (P.C.). 
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notwithstanding that the contract sought to be enforced was advantageous to 
the minor. The rulings of the various High Courts* make no distinction in 
cases where the minor is a purchaser and in cases where he is the vendor. 

19. Distinction between a conveyance and a contract should be con- 
sidered. — In Brahamdeo v. Hatra Singk,^ Wort, J., of the Patna High Court 
appears to have adopted the criterion whether the sale of the minor’s property 
was justified by legal necessity or benefit and acting on the principle that a 
guardian’s alienation made for legal necessity or benefit of the minor is bind- 
ing on the minor he decreed specific performance. With due respect, the 
learned Judge overlooked the distinction between a conveyance and a contract. 
When the minor’s property is already alienated, the Court is required only to 
find whether the alienation is binding on the minor or not. Jn such a case 
no question of equity arises. The relief of specific performance is a relief in 
equity and the question which the Court is faced with is whether it should 
compel the minor to perform the onerous act of alienating his property in 
consequence of the contractual obligation incurred by his guardian. This was 
pointed out by Sundaram Chetti, J., in Venkatchalam Pillai v. Sethuram Rdo.^ 
With the exception of Krishnasami v. Sundarappayyar,"^ which was decided 
before Mir Sarwarjan v. Fakhruddin Mahomed,^ the Madras High Court 
has consistently taken the above view. This principle was applied by the 
Lahore High Court in Malta v. Muhammad Sharif.^ 

20. Delay and laches. — A party cannot call upon a court of equity for 
a specific performance unless he has shown himself ready, desirous, prompt 
and eager. This is not in so many words expressed in this section but sub- 
section (1) of this section which gives a court judicial discretion must be .read 
as implying and including ft. 

If there was any delay on the part of the plaintiff to bring an action for 
specific performance of contract, and if it appears that the delay was unreason- 
able and that due to such delay, the defendant was put into some advantage 
ous oosition or has acquired some right which would be frustrated or of which 
the defUdant would be deprived if any decree for speciBc performance or 
contract is passed, in that case due to the delay of the plaintiflc in nnng the 
suit for his negligence, fault or carelessness or for some mala fide the 

Court for ends of justice would be justified in refusing the relief in the form 
of specific performance of contract by using its Judicial discretion so as not 
to disturb the circumstances created by such delay of the plaintiflf or to deprive 
the defendant of the benefit which he has acquired in the meantime due to 

such delay. 

The case of Mademsetty Satyanarayana v. G. Yelloji Rao^ was decided 
by the Supreme Court and in that case the discretionary power of the Court 
as provided in Sec. 22 of the Specific Relief Act, 1877, was considered. 


1. Swaratb Ram Ram Saraa o. Ram 
labh, A.I.R. 1925 All. 595: 89 I. C. 27: 
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1924 Pat. 81: 78 1.C. 483; 4 P.L.T. 553; 
NJiiDen.d'rachaiidra Sarkar o. Ekhcrali 
JoaSar, A.I,R. 1930 Cal. 457J27 1.C. 
65: I.L,.R. 57 Gal. 268: 34 G^.N. 272. 

2. . A.I.R. 1935 Pat. 237: 157 I. C. 327. 


3. A.I.R, 1933 Mad. 322 at p, 324: I.L.R. 
56 Mad. 433 : 142 I.C. 315: 64 M, L. J. 
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6. A.I.R. 1927 Lab. 355 at p. 355: 99 I.G. 
684: 1.L.R. 8 Lab. 212: 28 P.L.R. 492. 

7. A.I.R. 1965 S.G. 1405. 
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Several cases, both Indian and English, were discussed. Ultimately the 
following decision was arrived at : 

“While in England mere delay or laches may be a ground for 
refusing to give a relief of specific performance, in India mere delay 
without such conduct on the part of the plaintiff as would cause pre- 
judice to the defendant does not empower a court to refuse such a 
relief. But as in England so in India, proof of abandonment or 
waiver of a right is not a pre-condition necessary to disentitle the 
plaintiff to the said relief, for if abandonment or waiver is established, 
no question of discretion on the part of the Court would arise. We 
have used the expression ‘waiver’ in its legally accepted sense, namely, 
waiver is contractual, and may constitute a cause of action \ it is an 
agreement to release or not to assert a right.^ It is not possible 
or desirable to lay down the circumstances under which a court can 
exercise its discretion against the plaintiff. But they must be such 
that the representation by or the conduct or neglect of the plaintiff is 
directly responsible in inducing the defendant to change his position 
to his prejudice or such as to bring about a situation when it would be 
inequitable to give him such a relief.” 

. In the case of Dr , Jiwdnlcil v. Bvij Mohcin hdehra^ long delay in filing the 
specific performance of contract, the Supreme Court went on to see 
whether the delay was such as would disentitle the plaintiff to the relief of 
specific performance of the .contract. In that connexion the Supreme Court 
erred to a passage from the judgment of the Privy Council in Lindsay 
Petroleum Co. v. Hurd,^ which is quoted below ; 

“The doctrine of laches in courts of equity is not an arbitrary or 
technical doctrine. Where it would be practically unjust to give a 
remedy either because the party has by his conduct done that which 
might fairly be regarded as an equivalent to a waiver of it, or where 
b\ his conduct and neglect he has, though perhaps not waiving that 
remedy put the other party in a situation in which it would not be 
reasonable to place him if the remedy were afterwards to be asserted, 
in either of these cases lapse of time and delay are most material.” 

Ultimately in the case under consideraticn, the Supreme Court held that in 
tne tacts and circumstances of that case it could not be said that the specific 
pertormance of the agreement was likely to cause any prejudice to the defen- 
dant on the date of the institution of the suit and accordingly the suit was 
lound not liable to be dismissed on account of delay,* 

In Sebag v. Abbidole^^ Lord Allenborough, C. J., defines laches as “A 
n^lect to do something which by law a man is obliged to do.** The law as to 
when and under what circumstances delay is a bar to a legal remedy is very 
clearly laid down in Lindsay Petroleum Co, v. if wherein the Judicial 
Committee of the Privy Council say {per Sir Barnes Peacock) ; 

“Now the doctrine of laches in courts of equity is not an arbitrary 
or a technical doctrine. Where it would be practically unjust to give 


1. Set Dawson’s Bank Ltd. o. Nippon 
Menkwa Kabushihi Kaish, 62 I. A. 
100 at p. 108 ^ A.I.R. 1935 P. G. 79. 

2. A.I.R. 1973 S. C. 559. 

3. 1874 L.R. 5 (P. C.) 221 at p. 239. 


4. Manick Lai Seal v, K. P. ChowdKury, 
A.I.R. 1976 Cal. 115 at pp. 119-20. 

5. (1816) 4 M. & S. 462. 

6. (1874) L. R. 5 P. G. 221, followed in 
A.I.R, 1932 Cal. 496. 
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a remedy, either because the party has, by his conduct, done that which 
might fully be regarded as equivalent to a waiver of it, or, where by 
his conduct and neglect he has, though perhaps not waiving that 
remedy, yet put the other party in a situation in which it would not be 
reasonable to place him if the remedy were afterwards to be asserted, 
in either of these cases, lapse of time and delay are most material. 
But in every case if an argument against relief, which otherwise would 
be just, is founded upon mere delay, that delay of course not amount- 
ing to a bar by any statute of lirnitations, the validity of that defence 
must be tried upon principles substantially equitable. Two circum- 
stances always important in such cases are the length of the delay and 
the nature of the acts done during the interval, which might affect 
either party, and cause a balance of justice or injustice in taking the 
one course or other, so far as relates to the remedy.** 

Oiting with approval these dicta of the Privy Council Lord Penzance in 
Erlanger v New Sombrero Phosphate Co.^ observes that delay has two as- 
pects — it may lead to a change in the thing sold or it may imply acquiescence 
so as to bar a plaintiff’s right — and It is essential “to keep these two aspects 
of it separate and distinct when the consequences of delay come to be con- 
sidered in connexion with the circumstances of an individual case . In Dalton 
V. AnguSf^ Lord Penzance points out that “in all the cases in which lapse of 
time is held to stand in the way of the assertion of rights attaching to the 
ownership of property, it is not the lapse of time itself which so operates but 
the inferences which are reasonably drawn from the contmuous existence o 
a given state of things during that ^ period of time. These inferences are 

inferences of acquiescence or consent.** 

American view.— The American law is to the same eflfect. In Galtiher v. 
Caidwill,^ the law is put thus : 


“Laches is not, like limitation, a mere matter of time, but principally a 

question of the inequity of permitting the claim to be 

founded upon some change in the condition or relations of the p op^ y 

parties.-* It has also been held that the doctrine comes into play where there 

is no statute fixing a period of limitation.'* But where the to 

for speculation purposes and there was an increase in the value f 

£7,500, specific performance was refused.^ ^ 

In India the law is to the same effect. Now, time may be classified under 
three heads : 


(1) Essential, or 

(2) Material, or 
(5) Immaterial. 


Where time is essential no question of delay arises, because the 
must be performed by the date fixed.® Where time is immaterial, no 


contract 

question 


1 . 

2 . 

3. 

4* 



(1878) 3 A. C. 1218. 

(1887) 6 A.G. 74. 

145 U.S. 368 at p. 373, 
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550. 

6. infra under ‘*Time Essence of Con- 
tract**; aEo Bhudar Chandra Goswami 
V. S.R.C. Belts, 33 I.C. 347 at p. 348 (re- 
lating to elephant for khedaah opera- 
tions; time essence). 
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of delay again arises. It is only where time is material, that the question of 
delay becomes relevant, 

Indian law. — The law on the point is well put by Banerji thus : 

**In India, there is a statutory period of limitation prescribed for 
suits for equitable relief like specific performance ; and so long as 
1864, the Madras High Court held that lapse of time, as a defence to 
such suits, can only be relied upon when under the Act it has become 
a bar, and that when laches and indirect acquiescence ‘^go merely 
to the remedy, it is .quite clear that the courts have no power arbit- 
rarily to substitute an extinguishing prescription different from that 
determined by the Legislature’’.^ 

Mere delay will not excuse performance of specific contract, unless there 

were circurnstances to show that the plaintiff claiming specific performance 

was re^onsible for it or had abandoned his right or on account of the delay 

there had been such a change of circumstances as would prejudice the 
defendants, 3 ■' 

I ^ ^ , w, A , , , * , in a suit for specific performance should be speci- 

fically pleaded and if the point is not taken in the courts below it will not be 
allowed to be raised for^the first time in second appeal.'* 

In Gostho Behari Sadhu Khan v. Omiyo Prosad Mullick,^ Das Gupta, 

C. J., surveyed the entire case-law on the point of delay and its effect on the 

specific performance of the contract. In para. 31 of his judgment he quotes 

the followiiig observations of Woodroffe, J., made in Kishen Gopal Sadhaney 

V. Kaliy Prosonno Seth^ ; ‘'‘On the whole the tendency of the courts is to 

discourage the plea of laches, unless somebody has been damnified by it and 

as in country the period of limitation enacted by the statutes is generally 

very snort, there is the less need for the application of the equitable doctrine 
relating to delay. 

In my opinion delay is not material so long as matters remain in status 

and it does not mislead the defendant or amount to acquiescence. It 
must be shown that the delay has prejudiced the defendant. To operate as a 
bar to relief the delay should be such as to amount to a waiver of the plaint iff ’s 
right by acquiescence or where by his conduct or neglect he has, though 

waiving that remedy, yet put the other party in a situation in 
which it would not be reasonable to place him, if the remedy were afterwards 

, .J 1 1 J , , . ■ , It ^5 case any lapse of time short of the 

period allowed under the Limitation Act should not disentitle the claimant to 
relief, to which he is otherwise entitled. He also notes in his judgnient the 
discordant note struck by the Allahabad High Court in Nawab Begant v. 
A. H . Great, ^ where the Court held : ‘Great delay on the part of the plaintiff 
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in applying to the Court for specific performance of a contract of which he 
claims the benefit, is of itself, sufficient reason for the Court in the exercise of 
its discretion to refuse relief,* and then in Mokund Lai v. Chhotey Lal,^ 
Piggot, J., observed: *In this case, the time which was allowed to elapse 
was so long that under ordinary circumstances specific performance would not 
be granted by the Court.* In MaharaJ Bahadur Singh v. Suresh Chandra Roy,^ 
Sanderson, O J., and Richardson, J., referred to the difference between the 
view expressed by WoodrofFe, J,, quoted above and the views expressed by the 
Allahabad High Court In Nawab Begum*s case^ and Mukand LaVs case/ 
but did not themselves decide as to which of the two views was correct.’* 
After surveying the entire case-law, Das Gupta, C. J., in Gostho Behari 
Sadhu Khan v. Omiyo Prosad Mullick^ states : *'That mere delay does not by 
itself prejudice the plaintiff from obtaining specific performance if the suit is 
in time and that delay in order to defeat the claim for specific performance 
must be such that it may be properly inferred that the plaintiff has abandoned 
his right or on account of the delay there must have been such a change of 
circumstances, that the grant of specific performance would prejudice the 
defendant. This was the view taken by the Madras High Court in S. V, 
Sankarlinga v. S, Ratnaswami Nadar He summarises his conclusions thus : 
“On consideration of the authorities it seems to me reasonable to hold that 
it would be too much to say that mere delay, merely because of its length, 
would preclude a plaintiff from obtaining specific performance. I am unable 
to agree however that unless it is positively shown that the plaintiff has 
abandoned his right or there has been such a change of circumstances that the 
grant of specific performance would prejudice the defendants, the Court is 
bound to exercise its discretion in favour of the plaintiff. In my opinion. 
Sir Barnes Peacock in saying that lapse of time and delay are most material, 
where it would be practically unjust to give a remedy either because the party 
has, by his conduct, done that which might fairly be regarded as equivalent 
to a waiver of it, or where by his conduct or neglect, he has, though perhaps 
not waiving that remedy, yet put the other party in a situation in which it 
would not be reasonable to place him if the remedy were afterwards to be 
asserted mentioned such cases only as illustrations and did not intend to give 
an exhaustive list. The principle that was being laid down by Sir'Barnes 
Peacock appears to me clearly this that in deciding whether delay bars the 
grant of specific performance the Court should consider the balance of justice 
and in considering this should take into account the length of the delay and 
the nature of the acts done, during th" interval which may affect such ques- 
tions. In my opinion, even if the circumstances do not show a waiver but 
it appears that the plaintiff has come to the Court not merely with the motive 
of obtaining specific performance, but with an ulterior motive of taking 
advantage of money spent by a transferee it will be proper for the Court to 
take into consideration such conduct of the plaintiff in deciding whether 
discretion should be exercised in his favour or not.’* 

Where the statute provides a definite period within which a litigant is 
free to come to the Court, delay within that period cannot be pleaded against 
him/ The observations of Sir Lawrence Jenkins in Osmond Beeby v. Khithish 
Chandra Acharya Chaudhurif^ lend support to the above view. The Court 
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cannot as a proposition of law arbitrarily apply a time-limit to non-suit a 
litigant who, under the statutory provision is entitled to seek the relief in a 
court of law within a prescribed period. If the circumstances of any particular 
case would indicate that the plaintiff has waived and abandoned his rights to 
which he was entitled tong before he came to the Court, he may be non-suited 
but not otherwise.^ 

The reason is that no right should be allowed to be defeated. “Delay 
or no delay, a right should be respected and enforced, so long as supervening 
circumstances do not render such enforcement clearly and indubitably inequit- 

able.“2 

It may be noted that as lightly pointed out by Seshagiri Aiyar, J.,® 
“Laches is not one of the grounds mentioned in this Act as disentitling a party 
to a contract, to specific performance.’* 

Where there is a delay on the part of a party to a contract for sale to 
complete the execution of the sale-deed of the immoveable property in question 
it is not open for the other party to cancel the contract in question without 
giving reasonable notice and opportunity to the other party to perform his 
part of the contract within the specified time. The law is now well settled 
that without giving a reasonable notice to the other party to complete the 
contract within the specified time, the contract could not be cancelled at the 
sweet-will of the party. In Jamshed Khodaram Irani v. Burjorji Dhunjibhai,* 
their Lordships have observed ; 

“The special jurisdiction of equity to disregard the letter of the con- 
tract in ascertaining what the parties to the contract are to be taken 
as having really and in substance intended as regards the time of its 
performance, may be excluded by any plainly expressed stipulation. 
But such stipulation must show that the intention was to make the 
rights of the parties depend on the observance of the time-limits pres- 
cribed in a fashion which is unmistakable.” 

Further on, their Lordships have said : 

“But equity will not assist where there has been undue delay on the 
part of one party to the contract, and the other has given him reason- 
able notice, that he must complete within a definite time. Nor will it 
exercise its jurisdiction when the character of the property or other 
circumstances would render such exercise likely to result in injustice.” 

Later on, it was observed that : 

“Applying these principles to the agreement before them, their Lord- 
ships are of opinion that there is nothing in its language or in the 
subject-matter to displace the presumption that for purposes of specific 
performance time was not of the essence of the bargain. 
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“In Florvie Edridge v. Rtistomji Dhanjibhoy Sethna,^ their Lordships 
of the Privy Council observed as under : 

*A wront’ful repudiation by one party cannot, except by the elec- 
tion of the” other party so to treat it, put an end to an obligation; if 
the other party still insists on performance of the contract the 
reoudiation is what is called brutum futmen, that is, the parties are 
left with their rights and liabilities as before. A wrongful repu- 
diation of a conti'act by one party does not of itselt absolve the other 
party if he sues on the contract from establishing his right to recover 
by proving performance by him of conditions precedent. 

“In a contract of sale of immoveable property, time would not be 
reearded as of essence unless it is shown that tlie parties intended that 
their risht should depend upon the observance of tim: as the essence 

of contract. It -is -open to on.- ol the ° hcef. 

essence of the contract by calling up >n the other parly vyho has been 
guilty of unreasonable delay to perfor n the contract wuhin a stated 
time by giving him a reasonable notice. - 

In Midla Badniddin v. Master Tttfaii Ahmedy^ the question arOoC 
whether dday orlaches could be a valid ground for refusing the relief at 
specific performance. The Court said • 

*'It has been urged that the plaintift is not entitled to the relief of 
specific performance on the ground of ino.-dinate delay and hiches. it 
plaW appears from the facts of the case that the contract was nOb 
abandoned at any time by the plaintiff nor did ne ever make he 
defendant believe that he would not enforce it. It is also cLar that 
the defendant did not change his position by reason of any Pica vvh.di 
could be said to have been introduced by the piaintiff. dhc nglits ot 
a third party have also not intervened, in these circumstances t ic 
position seems to be well settled that mere delay i.Mhc institution of 

fhe suit cannot affect the plaintiff’s rights. The delay to defeat thb^ 
ri^^htsof the plaintiff must be such that it may properly be *^nvd 
th*at the plaintiff had abandoned his nght or on account ol delay 
there must have been such a change of circumstances that specific per- 
formance would prejudice the defendant. 

"We may usefully refer to the observation of Sir Barnes Peacock in 
Lindsay Petroleum Co. v. Hurd^: 

‘It would be practically unjust to give a reincdy, cither because 
the bartv has. by his conduct, done that which might fan ly be 
regarded as equivalent to a waiver of it, or where by his conduct and 
nealLt he has though perhaps not waiving that remedy, yet put the 
o?hir mr?y in a silaiUion in which it would not be .casoa.blc to 
olace him if the remedy were afterwards to be asserted, in either ol 
these eases, lapse of time and delay arc most material. 

“The case of Dau Alakhram v. Mst. Kutwantin Bai^ is not an autho- 
ritv fo? the proposition that the relief of specific pertormance if olhcr- 
wiK found ,0 be suitable should be refused on ihc mere ground that 


1, A.I.R. 1933 P.C. 23j. A T R 1957 

2, FWe Subayya Vecraya A.I l^ 19 j7 

A, P. 307 ; M. m P 3 1 

Tufail Ahmed. A. 1. R- t"- ‘ • “ 

S.R.A.— 81 


at pp. 32-33. rt. o- 

3. A.I.R. 19G3 M.P. 31 at pp. 34-35 

4. (IB74) 5 P.C. 221. 

3, A.I.R. 1950 Nag. 238. 
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the suit was instituted many months after the breach having been 
committed by the defendant. From long delay alone without anything 
further an abandonment of rights cannot be inferred. 

‘*In Suryaprakasarayudu v. Lakshminarasimhacharyulu.^ the facts 
were that the agreement of sale was made on 4th November, 1904. 
Time for performance fixed was of one month. Disputes between the 
parties arose shortly after the month of January, 1905, as to the order 
in which reciprocal obligations were to be performed. The suit was 
instituted more than two years after on 2nd December, 1907. The Trial 
Court refused to grant a decree for specific performance as the plaintiff 
had brought his action long after repudiation by the defendant. The 
contract was taken to have been abandoned. The judgment of the 
Trial Court was, however, reversed on appeal and it was held : 

‘ as regards the finding of the Subordinate Judge that the 
laches itself amounts to a waiver or abandonment, I think it is an 
error of law to hold that mere delay amounts to a waiver or aban- 
donment apart from other facts or circumstances or conduct of the 
plaintiff indicating that the delay was due to waiver or abandon- 
inent of the contract on the plaintiff’s part. In this case, there are 
no such circumstances proved.’ 

“In Sartkaralinga v. Ratnaswami,^ a Division Bench of the Madras 
High Court after reviewing various authorities observed : 

‘ A contract which has been abandoned has no legal exis- 
tence for any purpose and it cannot be the foundation for any relief 
whether it be specific performance or damages. The effect of waiv- 
ing a contract is not merely to bar any purticular remedy under that 
contract but to extinguish it altogether and the right to any relief 
thereunder. The grant of relief to the plaintiff for return of the 
advance and for damages is inconsistent with the theory that the 
contract had been waived or abandoned. We are satisfied that in 
this case the plaintiff has not waived or abandoned his rights and 
that he is not disentitled to relief by reason of any laches or delay.’ 

“In Makar aj Bahadur v. Suresh,^ a Division Bench of the Calcutta 
High Court observed there in the context of this fact that after the 
contract of sale, the tenants of the property had agreed to raise the 
rents because they did not want the purchaser to become their land- 
lord and the suit was brought not after the first refusal by the landlord 
but considerably afterwards; that there was a change in the value of 
the property an J it had occurred by reason of the delay, whicli was 
attributable to the plaintiff. 

“It has been observed in Jadu Nath v. Chandra Bkusanf^ that; 


*.The English doctrine of delay and laches showing negligen^'c in 
seeking relief in a court of equity cannot be imported into the 
Indian law in view of Art. 113, Limitation Act. 1887 (corresponding 
to Art. 54 of the Limitation Act of 1963), which fixes a period of 
three years within which a suit for specific performance should be 


1. 26 M,L.J. 518: A.I.R. 1914 Mad. 462. 

2. A.I.R. 1952 Mad. 389. 


3. A.I.R. 1921 Cal. 179. 

4. A.I.R. 1932 Cal. 493. 
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brought. Except ia mercantile and business contracts, time is not 
of the essence of the contract, but it may be material for the purpose ^ 
of consideration whether in the circumstances of a particular case, 
specific performance should be granted. Though time not be essen- 
tial, delay even within the time prescribed by law will affect the 
remedy. Absence of proof of plaintiff's readiness and earnestness 
to perform his portion of the contract will entitle the Court to exer- 
cise Its discretion under See. 22 [Sec. 20 (new) ], Specific Relief 
Act and refuse relief to the plaintiff which otherwise he would be 
entitled to secure. Mere delay is not a ground for refusing relief 
to the plaintiff if there has been no c iange in the status quo since 
the contract; but where the conduct of the plaintiff is such that 
though it does not amount to abandonment but shows waiver or 
acquiescence especially when inaction on his part induces the 

defendant to change his position, the plaintiff ought not to be allow- 
ed any relief.' 

*‘ln Veettil Muhammad v. Abdarahiman Kutty^^ it was observed that; 

'Plaintiff’s cause of action for specific performance of a contract 
to sell immoveable property (in this case, a house) arises only when 
he has notice that performance is refused by the defendant. Where 
a suit for specific performance is filed within three years from the 
date of the contract to sell, but within one year of the date of 
defendant’s refusal to execute the sale-deed, it cannot be said that 
there was inordinate delay on the part of the plaintiff in filing the 
suit/ 

‘Tn the same case, it was further observed : 

'Mere delay in filing the suit for specific performance is not men- 
tioned in Sec. 22 (old), Specific Relief Act, as a ground for not 
decreeing specific performance. Where an agreement to sell property 
does not fix any date for the performance, limitation commences to 
run from the date when performance is demanded or refused and 
delay to institute a suit for specific performance under such circum- 
stances is not fatal to the suit, unless the delay has in any way 
prejudiced the defendant or a third party has acquired any interest 
in suit property after the date of the agreement and before the date 
of the filing of suit for specific performance. In such circumstances, 
therefore, it will not be proper to presume from the mere delay in 
filing the suit that there has been a waiver or abandonment of right 
by the plaintiff.* 

“Futher on, it was said: 

'The fact that the price of the building, the subject-matter of an 
agreement to sell it, has risen after the date of the contract and that 
the plaintiff will be getting an unfair advantage if specific perform- 
ance is granted is not a consideration that should weigh with the 
Court in deciding whether specific performance should be granted 
or not’.” 

^ The Limitation Act prescribes a period of three years as limitation for 
specific performance of the contract. Ordinarily, therefore, one may think 


1. A, I. R. 1953 T.G. 429 
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that mere delay on the part of the persons suing for specific Pf fo^rnance of 
the conUiLct will not disentitle him to the relict if the suit is filed withm the 
period of limitation. No doubt, a relief for specific performance is an equit- 
able relief and if there arc laches on the part of the person suing for such 
relief it may be refused to him. The laches is not the same thing mere 
delay In Halsbury’s Laws oj Englnad, 3rd Ed., Vol. 36, para. 470 at 
page 324. the law on the subject is stated as follows : 


“Where time is not originally of the essence of the contract, and 
has not been made so by due notice, delay by a party in prforming 
his part of the contract or in commencing or prosecuting the eniorce- 
ment of his rights, may constitute such laches or acquiescence 
as will debar him from obtaining specific performance. The extent 
of delay whieh has this effect varies with circumstances, but as a. 
lulo must be capable of being construed as amounting to an abandon- 
ment of the contract.’* 


in Peer Mahomed Dewji v. Mahomed Ebrahim,^ as it appears from the report, 
Chandavarkar, J., at first dismissed the suit which was filed on JOth Novem- 
ber 1903, for enforcement of an agreement dated 29th June, 1901, on the 
ground that conduct of the plaintiff in not filing the suit earlier amounted to 
liiclics He liowcvcr, grsutcd review of tlis-t decree and ultimately decreed the 
suit i’nc learned Judge observed that while liolding in his previous judgment 
that the plaintiff had been guilty of delay amounting to laches, he did not 
sufficiently appreciate the legal meaning of the term* The learned Judge 
pointed out that as defined by Lord Ellcnborough. C. J., in Sobag v. Abitbol, 
and approved by Abbot, C. J., in Turner v. Hayden,^ laches means negligence 
to do soaicthinc; which by law a person is obliged to do and that 
Limitation Act^rescribed a period for instituting such suits, only obligation 
cast upon the plaintiff by law was to institute the suit within that* period. He 
then proceeded to examine whether there was any other aspect of laches sum- 
cient to deprive the plaintiff of that suit of his right to specific performance 
and quoted the following dicta of the Judicial Committee in Lindsay Petroleum 

Co. v. Hurd"^ : 


“Now the doctrine of laches in Courts of Equity is not an aibitrary 
or a technical doctrine. Where it would be practically unjust to give 
a remedy, either because the party has, by his conduct, done that 
which might fairly be regarded as equivalent to a waiver of it, or, 
where by his conduct and neglect he has, though perhaps not waiving 
that jcmcdy, yet put the other parly in a situation in which it would 
not be reasonable to place him it the remedy were afterwards to be 
asserted, in either of these cases, lapse of time and delay are 
material. But in every case if an argument against relief, which 
otherwise would be just, is founded upon mere delay, that delay of 
course not amounting to a bar by any statute ot limitations, the validity 
of that defence must be tried upon principles substantially equitable. 
Two circumstances, always important in such cases, are the lengta ot 
the clclciy find th$ Hciturc of the nets done during intcrvtilj wnjen 
might affect either party, and cause a balance of injustice ^in taking 
the one course or the other, so far as relates to the remedy. 


1. I.L.R. 29 Bom, 234. 

2. (1816) 4 M. & S. 462, 


3. (1825) 4 B. & C. 1 at p. 2. 

4. (1874) 5 P.G. 221 at p. 230. 
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The learned Judge then held that laches must amount to waiver, abandon- 
ment or acquiescence to bar the plaintiff’s right. 

Another great Judge Mr. Justice Woodroffe in Kishen Gopal Sadhaney v. 
Kally Prosonno Sethd^ held that delay which is short of the period prescribed 
by the Limitation Act and which is not of such a character as to give rise to 
an inference of abandonment of right is no bar to suit for specific performance 
unless it is shown to have prejudiced the defendant. The suit was filed on 
10th of July, 1903, for specific performance of an agreement dated 31st August, 
1900. The learned Judge observed that, in his opinion delay was not material 
so long as matters remained in status quo and it did not mislead the defend- 
ant or amounted to acquiescence and that in order to defeat the plaintiff it 
must be shown that the delay had prejudiced the defendant. 

In Mst, BatuJan v. Nirmal Das,^ Imam, J., held that mere delay in the 
instittution of a suit for specific performance of a contract lo sell land is not 
sufficient to defeat the claim, the delay must be of such a character as lo 
give rise to an inference of the abandon n:ent of the right or should disclose 
some prejudice to the defendant. In Rustomji Ardesir Coopet" v. Annasaheb 
Narandas,^ tlicir Lordships of the Judicial Committee rejected the argument 
that the suit for specific performance should fail on the ground of delay as 
in their opinion the position of the purchaser had not been so prejudiced as 
to disentitle the plaintiff in respect of his relief for specific performance and 
that the Limitation Act allowed the plaintiff three years time to sue. In 
S am pat Ram y. Baboo Lai A Malik, C. laid down that a contract to sell 
could be specifically enforced within three yr ars if time was not the essence 
of the contract. In Gomathinayagam Pillai v. Pataniswami Nadar,^ 
Bucliawat, J., who was in minority, also held that mere delay, short of waiver 
and abandonment of the contract was no ground for refusing relief of 
specific performance of contract. There is nothing in the majority judgment 
lo show that on this question the learned Judges took a different view from 
that of Bachawat, J., Shah, J., who spoke for the majoriiy, dismissed the 
suit for specific performance cf contract on the ground that before the plain- 
tiff could be awarded a decree for specific performance ol contract he had to 
prove his readiness and willingness continuously from the date of the contract 
till the date of hearing .of the suit and if he failed to do that his suit was 
liable to fail. In Smt Gulabrani Choudarain v, Jagarnath Ch^udhary,^ a 
Bench of the Patna High Court referred to the aforesaid observation of 
Bachawat, J,, and relied on it. In R. C, Chandiok v. Chunilal Sabharwat;> 
learned Judges of the Supreme Court after having found that tirnenot having 
ever been made the essence of the contract and the plain tift having not failed 
to perform their part of the agreement within a reasonable time, they were 
entitled to the relief for specific performance. The decree of the courts below 
were set aside by them and the suit decreed with the observation ; 

' “This relief is discretionary but not arbitrary and discretion must 

be exercised in accordance with the sound and reasonable judicial 
principles. We are unable to hold that the conduct of the appellants, 
which is always an important element for consideration; was such that 
it precluded them from obtaining a decree for specific performance. 


1. 

I.L.R, 33 Cal. 633. 

5. 

A.I.R. H 67 S.G. 866. 

2. 

A.I. R. 1918 P.it. ()30. 

6. 

1969 B.LJ.R. 593. 

3. 

A.I.R, 1930 P.C. 105. 

7. 

(1970) 3 .S.C.C. 1-lU: 
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The suit was instituted on 4th December, 1956, for enforcement of the contract- 
dated 18th July, 1955. In my opinioa, it is well e stable >lii I o i gthe autho 
rities discussed above that a claim for specific performance of contract if 
filed within the period of limitation cannot be defeated on the mere^ground 
of delay unless the delay amounts to an abandonment of the plaintiff’s claim 
for specific performance of contract or circumstances have so changed that 
granting the relief for specific performance would prejudice the defendant. 

Waiver, abandonment or acquiescence cannot be inferred merely from 
the period of delay. In some cases the laches may be inferred even from a 
delay of two months, in others they may not be inferred even if the delay Is 
of 2 years and 364 days. It is not correct to say that delay of 12 months in 
all cases would prove fatal in a suit for a specific performance of an agree- 
ment. The Court, as a proposition of law, cannot apply arbitrarily a time- 
limit to non-suit a litigant who under the statutory provision is entitled to 
sock the relief in a court of law within a prescribed period though if the cir- 
cumstances of any particular case would indicate that the plaintiff had 
waived and abandoned his right to which he was entitled long before he came 
to the Court, he might be non-suited. It cannot be laid down as a rule of law 
that where a relief for specific performance of contract has been refused by the 
courts below, the Patna High Court in exercise of its second appellate, juris- 
diction cannot interfere with the decree. The law appears to have been 
correctly laid down, if it is said so with respect, by their Lordships of the 
Supreme Court in R C, Chandiok v. Chunnilal Sabharwal^^ that though the 
relief is discretionary, it is not arbitrary and If the discretion is not exercised 
in accordance with the sound and reasonable judicial ''principles, it can be 
interfered with.^ 


It has been held in a series of decisions that mere delay will not preclude 
the plaintiff from obtaining specific performance, if his suit is otherwise in 
time. In Jatnshed Khodaram v. Bnrjorji Dhunjibhai,^ the Privy Council has 
referred to the principles that govern the construction of a document to find 
out whether time was of the essence of the contract. It is clear from the 
decision that, prima facie, equity treats the importance of such time-limits as 
being subordinate to the main purpose of the parties, and it will enjoin 
specific performance notwithstanding that from the point of view of the 
of law the contract has not been literally performed by the plaintiff as 
regards the time-limit specified. It is, however, pointed out in the decision 
that equity will not assist where there has been undue delay on the part ot 
one party to the contract and the other has given him- reasonable notice that 
he must complete within a definite time. In Arjuna Mudaliar v. Lakshmiam-' 
mal,^ a Bench of the Madras High Court has held that mere delay 
does not by itself preclude the plaintiff from obtaining specific perforii> 
ance, if his suit is otherwise in time and that the delay ^tist be such 
that it may be properly inferred that the plaintiff has abandoned his 
right or on account of the delay there must have been such a change ot cir- 
cumstances that the grant of specific performance would prejudice the el end- 
ant. In Sankaralinga v. Ratnasami,'^ the entire case-law has leviewed 
and the above propositions are reiterated. It is also pointed out in the decision 


1. (1970) 3 S.G.C, 140 : A.I.R. 1971 S. G. 

1238. 

2. Mahabir Mali to v, Mst. San j ha, A.I.R. 

1974 Pat. 113 at pp. 114, 115, 116. 


3. I. L. R. 40 Bom. 289 : A. I. R. 1915 
P.G. 83. 

4. A.I.R. 1940 Mad. 265. 
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fic perfSoceTHhe a " P«*“'«Pt«on that spec/- 

perty But it is onry^TesuSn^kb 

iute right to this remedy. The Court exercises 's no abso- 

dirccts specitic performance unless, of course the Court is^^t**fi d 

be highly unreasonable to do so What ;nr:d,.ntc „ J satisfied that it would 

considered as highly unreasonable n^urilly would deDend“uDon7h“ r ’’a 
circumstances of each case. It can, however broadly 'be stated Ih /“• 

contracts, the equitabirrellef Ihoulj norair^^ ”’^?th^ 

specific performance will only be excluded for soeli^t^'reasnns 

for the conveyance of the immoveable otonertv ^whlL n ® contract 

equitable relief. it is necessary tol?ve^S;!^ 3 ol':‘'^""“the^ 

discretion, the circumstances of tiie cas^ the rnnHimf *u x rcise of that 

.he ,°« itei'K mh.d"’'" 

rif^iav equitable relief can be refused on the ground of 

ded as a'^ef’L‘i^o^-,”s^drf’°““‘“r I'mttatfons plea- 

^nef to ‘I suit for specific pertormance, the validity of that defence 

must be tried upon principles substaniialiy equitable It must howevf^r 

[rnorcdr."f a P'®“diug in regard to delay is necessary! IfThrpoin? 

l a"?* laised in the written statement, it should not normally be nermit- 

ted to be raised for the first time in the first or second appeal Jt is true that 

if :°f delay, even if the time 

IS not the essence of the contract. Two factors, however, which are imoortant 

In such cases are the length of the delay and the nature of thf done 
during the interval which might alfect either party and cause a ballLe of 
justice or injustice in taking the one course or the other so far as related to 

the remedy. What amount of delay will constitute a bar to relief by way of 

specific perf ormance where time is not the essence of the contract, dep^nds^on 
the circumstances of each case. pcuub on 

[n this connexion, it is to be remembered (hat if delay in Davment of 
the price has been acquiesced in by the vendor of the immoveable property 
and no notice terminating the contract has been given the Court wifi normally 
decree specific performance. What must follow is that in order to disentitle 
the plaintiff of its equitable relief, there should not only bean inordinate 
delay, but such delay must have so changed the conditions or have brought 
about such state of things that granting this equitable relief would be unfair 
and unjust. Mere delay without its adverse consequences on the defendnn* 
cannot be a ground to withhold the relief. Where no new rights and 
interests have In the meanwhile, come into existence or where the other partv 
would not be unreasonably prejudiced by the grant of equitable reJief delav in 
such cases will in general be no bar to p.aintiflf^s right to relief. Where the suit 
IS within time and the delay does not amount to waiver, abandonment nr 
acquiescence and which in no respect alter the position of the parties does nnt 
disentitle the plaiotitf to get the equitable relief of specific performance. 

It is true that the Appellate Court should not lightly interfere with the 
exercise of the discretion by the Lower Court, except when such discretion h' s 
been exercised on palpably erroneous principles. It must, however be remem 
bered that whether on certain facts the equitable relief prayed for should nr 
should not be granted, is a question of law.^ , 


Vuppalapati Butchiraju v. Rajah Sri 
Ranga Satyanarayana Ramachandra 
Venkata Narasimha Bhupala Bhalava- 


yunim Varu, A. I. R. 1967 A. P 6^ if 
pp. 70-71. ” 
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that a waiver is not to be inferred merely from the delay in the institution of 
the suit.^ 

21. Delay in the institution of the snit, whether amounts to waiver.— 

Once it is held that the contract was rightly terminated by the vendor the 
further question as to whether the pu'-cliaser was ready and willing to perform 
the agreement need hardly be consid-red. Circumstances which justify termi- 
nation of contract by one party cannot be compatible with readiness and 
willingness on the part of the other to perform it. This naeans that the 
plaintiff must allege and prove that he ha J taken all the essential steps which 
he was required to take under the agreement for sale when he filed his 
suit. “Readiness and willingness” has also to be considered from another 
point of view, namely, whether the plaintiff if a purchaser was in a position 
to pay the money and take the conveyance in terms of the contract. This 
however does not mean that the purchaser has got to put the money by and be 
able to show that he had command of the necessary finance throughout the 

life of the contract. 

If the plaintiff can show that he was in a position to raise the money re- 
quired at or about the time when the contract was to be performed he dis- 
charges the obligation of proving readiness and willingness so far as the 
financial aspect is concerned. 

The delay in the institution of the suit by itself does not justify the 
dismissal of claim for specific performance. 


Here the defendant has not changed her position in any way after the 
contract was entered into and the facts are not such as to lead to the conclu- 
sion of waiver of the plaintiff’s right by acquiescence* If the facts otherwise 
justified the plaintiff’s claim it was not liable to be thrown out on the ground 
of delay in the institution of the suit.^ 

A close analysis of Sec. 20 reveals that it at the outset lays down a 
general rule that the jurisdiction to decree specific performance is discretion- 
ary It then sets out the nature of such discretion. It says that the Court is 
not' bound to grant such relief merely because it is lawful to do so Such a 
discretion, however, is not to be arbitrarily exercised, but mu^ be soun 
and reasonable and guided by judicial principles which exercise of discretion 
is capable of correction by a court of appeal. The section thereafter specifies in 
three successive paragraphs circumstances, under the first two of which, the 
Court may properly exercise a discretion not to decree specific pertormance, 
whilst under the third, it may appropriately give a decree. T^e circumstances 
stated in the three provisions are, however, not exhaustive. They are merely 
il lustra live of the general principle embodied in the first paragraph of the 
section. It is neither possible nor desirable to lay down any hard and fast 
rules regarding the principles which can be of absolute obligation and autho- 
rity in all cases. It is also not possible to define exhaustively the special cir- 
cumstances under which relief may appropriately be granted or refused. 


1. Eswari Amma o. M. K.. Korah, A.I.R. 
1072 Mad. 339 at pp. 344-45 : (1072) 1 
M.L.J. 218. 

2. Kishen Gopal Sadhaney v. Kally PiO’ 


sonno Seth, I.L.R* 33 Cal. 633. 

3. Jitendra Nath Roy 0. Smt. Maheswari 
Bose, A.I.R. 1955 Gal. 45 at pp. 49-51. 
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aBreed^n *>“* •««'<» fatal.-(l) Defendant 

^ certain oil wells in Burma on 18th December ’ I Thl 

defendant committed default in delivering three oil wem wh , • T!« 

came and demanded their delivery in 1904 and IQOS ^ ^ 

tuted the suit for specific performaL on 22 nd^/.l.ia“ , 9 /’,® P/^>«‘>ff'nsti- 

?ar Lordships of the Privy Counefi observed as 

far as the cioss-appeal Is concerned it is an antirin fr^r r * 

of this contract of 18th December lon^ if f ‘‘Pacific pcrtormance 

told that nine years aftefa contract has belrmade ^whief cn’ k 

satisfied within twelve months of its execuS T p trtv to the >""" 

whichVe ‘^{'® P™“®di”Ss for specific performance.^ The rights of equhy 

H&* 'i'- ‘^loep.Tnd, unless tneSnY'^ trlf esmif 

hshed some reason which threw upon the defendant the entire blame fof .hr 

occurred, or unless, indeed, it can be shown that 'r reS riaht 

fnA *“i“ accrued a short time before the proceedings were instituted 

a contrlT^’ sP'^^iSo® performance of 

her Plaintifif’s favour was substituted on 26th Novem- 

^e^ious inants in ‘"®‘*‘“*^d in 1936 in spite of the fact that X 

gence and hence not the plaintiff was guilty of gross negli- 

s ucc ana nence not entitled to a decree for specific performance.^ 

relinaiBsWpnf defendant agreed to execute a deed of 

manrte f^®bruary, 1927. The suit for specific perfor- 

was hid that •'t®* ^^P^ty of a period of limitationind It 

t^ive contract was made were such as 

railed * ^ advantage over the defendant and the delay 

hardsliin aSd t abandonment of the plaintiff’s claim and had caused 

nardSDip and prejudice to the opposite-party. The suit for qnertfir nprfnr 
mance was dismissed.^ i ^ P<irty. me suit ror sp^cttic pertor- 


agreement to sell was dated 15th February, 1918. The suit for 

Pc‘’‘“ary, 1921 and it was held that 

sufficin^*ion^ unexplained delay coupled with change of condition was a 

sav °f specific performance. It is sufficient to 

claim tnp 7 fi“ *‘®*d that mere delay does not disentitle the plaintiff to 

con^dwM to “®vertheless delay is one of the factums to be 

considered in giving the discretionary relief.'* 

the 16th of April, 1913, The month for 

8 ui7 ' Zt ri ^ays after the 

contract the plaintiff s conduct amounted to an abandonment of the 

“thev wprp brought were not in staius quo 

the vatup nf time the contract was entered at*i There was a change in 
property and it has occurred by reason of delay which was 

i_ vr..i 


1. 

2 . 


*'* Mehnang, I.L.R. 

GalJB32 at p. 838 (P.C.). 

T u Lai, A.I.R. 1940 

Lah. 225 at p. 226: 1891. 0.418: 42 
^aj. A.L.R. 194. 

S.R.A.— 82 
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4. 


Rami Reddi o. Pattabhi Rami A. I R 
1937 Mad. 124 at p. 125. 

Lekh Singh v. Dwarka Nath, A. I. R 
1929 Lah. 249atp, 251. 


650 


SPECIFIC RELIEF ACT, 1963 [S. 20— Syn. No, 23] 


attributable to the plaintiff. Held that in these circumstances, specific perfor- 
mance was rightly refused.^ 


In Dau Alakhram v. Mst. Kulwantin Bai,^ the agreement for sale was by 
the defendant of the husband’s share in a certain mauza, for the discharge of 
pressing mortgage decree-debt. etc. The purchaser who. rrtjer ^as to 

discharge this pressing debt, to find the stamp, etc. not only did not do so but 
accumulated it to a heavy amount. He did nothing for two years and eight 
months notwithstanding three notices by the defendant to complete the tran- 
saction. It was held that the facts warranted an inference of waiver and it 
would work hardship on the defendant to specifically enforce the contract. 


23. Illustrative cases in which delay held not fatal — Discretion— 

Meaning.— The cases falling under this class point out that the exercise of dis- 
cretion does not mean that the Court ought to refuse relief of specific perfor- 
mance where the delay ought to be excused. 

In Sankaralinga Nadar v. Ratnaswamy Nadar, ^ XhQ 

brought a suit for enforcing specific peiformance of an agreement to sol 
executed by the defendants 1 to 3, joint family members with the 1st defendant 
as manager, in respect of two godowns in Mathurai for Rs. 13,500, Ine tim 
fixed for performance was one month. But the suit was nearly 
after the date of the agreement, by which time the price rose to Rs. 20,000 
according to the plaintiff and to Rs. 30.000 according to the defendants. 
The question was whether the plaintiff became disentitled to relief on tne 
ground of laches and delay. There was no plea in the written statement 
the plaintiff had in any way brought any change in the situation of the deten- 
dants. It was held that long delay did not amount to abandonment and that 
abnormal rise in prices could not be taken as working hardship on the defen- 
dant because under Sec, 20 (b) of the present Act, the question of hardship 
must be judged as on the date of transaction and not in the light of subsequent 
events and because also the hardship should be one collateral to the contract 
and not in relation to a term of the contract such as the quantum of con- 
sideration. 

In Arjuna MudaUar v. Lakshmi Ammal,* the plaintiff and his family 
members sold certain properties to the contesting defendants in 1920 under a 
registered sale-deed for Rs, 300* On the same day the said defendants executed 
an agreement to re-convey the said properties on the vendors paying on any 
day the principal money with interest at 12 per cent, per annum. Treating 
these two transactions as a mortgage by conditional sale the plaintiffs brought 
the suit for reconveyance in 1942. No right of third parties had intervened. 
It was held that the plaintiffs could exercise the option of re-purchase notwith- 
standing long delay and that from long delay alone without anything further 
an abandonment of rights could not be presumed. 

In Dr. Jiwan Lai v. Brij Mohan Mehra,^ there was an agreement between 
the plaintiff and the defendant. It was concluded on 9th December, 

By the agreement the defendant agreed to sell premises in suit to the plaintiff. 


1. Sahara j Bahadur Singh v. Suresh 
Chand. A.I.R. 1921 Gal. 129. 

2. A.I.R. 1950 Nag. 238 at p. 241 . 

3. (1952) 1 M. L. J. 44 at p. 46: A. I. R. 
1952 Mad. 389j Suryaprah ashary udu o. 
Lakshminarasimha, (1914) 26 M. L. J. 


518 at p. 521. 

4. A. I. R, 1949 Mad. 265 at p. 267: (1948) 

2 M. L. J. 271 : 61 L. W. 601: 1948 

M. W. N. 624. 

5. A.I.R. 1973 S.C, 559 at p. 563 : 1973 
Jab. L. J. 1041. 
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Even after 29th April, 1960. the plaintitf was pressing defendant to execute a 
registered sale-deed. The plaintiff did not abandon his rights under the 
agreement. The prices of the properties started depreciating in or about 
October, 1962, when there was Chinese aggression on India. The suit was 
instituted after the Chinese aggression. It was held that it could not be said 
that the specific performance of the agreement was likely to cause any pre- 
judice to the defendant. The suit could not accordingly be dismissed on 
account of delay. 

24. Abandonment of case. — If abandonment of case of contract by 
plaintiff is proved, then the question of Court’s discretion does not arise. 
The suit should fail on that account alone. Abandonment of the case of 
contract is no consideration for using discretion by the Court for refusing 
decree as it is by itself a ground for dismissal of the suit.^ 

25. Time is of the essence of contract. — Under Sec. 55, Contract Act, 
the parties to a contract must perform the contract within the time stipulated 
by the parties. But the Privy Council has engrafted the desirable English 
law principle of equity to the effect that in cases relating to sale of land it is 
not necessary to conform exactly to the date fixed but that it must be performed 
within a reasonable time thereafter.® The above discussion relates to cases 
where time is not of the essence of the contract. 

But this does not mean that time is not the essence of contract in every 
agreement ro sell land or that time cannot be made essence of a contract. 
Where time is of the essence of the contract, delay will bar a decree for 
specific perform ance.=* If time is essential the stipulation of the contract 
must be exactly complied with ; not the delay but failure to perform it at the 
exact day cuts off the rights of the defaulting party.'* 

It is well settled that the mere fact that a date is mentioned in the con- 
tract for the performance of the agreement does not conclusively prove that 
time was intended to be of the essence of the contract,^ Nor can such inten- 
tion be inferred merely from the fact that the agreement provides that in case 
of default on the part of the purchaser the vendor is at liberty to cancel the 
agreement and forfeit the earnest money.® 

26. Dufy of Court to ascertain in each case whether time is of the essence 
of the contract. — The Court must ascertain in each individual case whether In 
fact performance of the contract by one party was meant to depend on the 
other party’s promise fulfilled by the day named therefor, or whether a day 
was named merely in order to secure performance within a reasonable tirae.*^ 
In cases where the question is whether the time is of the essence of the contract 


1. Manik Lai Seal v, K. P. Gfaowdhury, 
A.I.R. 1976 Cal. 1 15 at p. 121. 

2. Jamalied Khodaram v. BurjorjiDliun ji- 
bhai, X. L. R. 40 Bom. 289 at p. 299 
(P. C.). 

3. Kaulaa v, Bejoy, 23 C. W. N, 190; Har-' 
akh Singh a. Saheb Singh, 6 C. L .J. 

, 176; Parks a. Eames Realty Go., 94 
N. H, 454 (instalment contract). 

4. Buckles V, Sniell, 38 I.G. 123; Pomeroy, 

. ^ 399, 401. 

5. Hearae v. Tenant, 13 Ves. 287; Parkin 
e. Thorold, (1854) 16 Beav. 59; Park- 


hurst a. Lebanon Pub. Co., 294 S. W. 
(2) d. 241 (payable in instalments; six 
days delay in paying one instalment). 

6. Jamshed Khodaram a. Bujorji Dhunji- 

bhai. l.L.R. 40 Bnm. 289 (P. C.) : 43 
l.A. 26; 22 1. G. 246 i 30 M.L.J. 186 
23 G.L.J. 358; 14 A.L.J, 225; 20 C.W. 
N. 744; 19 M.L.J. 184 : 3 L.W. 230: 18 
Bom- L.R. 163: 1916 M.W.N. 229; su 
also 24 G.W.N. 330. 

7. Harakh Singh s. Saheb Singh, 6 G.L.J. 

176. 
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or not, the test is whether the performance of the contract by one party, was 
made to depend upon the fulfilment of the promise by the other party, by a 

specified date, or whether the day named was only to secure performance 
within a reasonable time.^ 


27. ^ The question whether time is of the essence of the contract depends 
upon the intention of the parties. — The question whether time is of the essence 
of the contract depends on the intention of the parties.^ Although in ordinary 
cases time is not essential, yet it may be so and is essential whenever the 
intention of the parties as shown by the contract is clear that the performance 
of the terms should be accomplished punctually at the stipulated day,^ for 

equity has never laid it down that a man can never be allowed to mean what 
he says/ 


28. Presumption in case of immoveable property that time is not of 
essence of contract but it is rebuttable. — It is now well settled that ordinarily 
m a contract in respect of land time fixed for completion of the transaction 
is not considered to be of the essence of the contract. In such a contract the 
presumption is that though a specific time is mentioned within which compen- 

lake place, the parties really and in substance did only intend 
that it should take place within a reasonable time. This presumption is, how- 
Rcsale ever, a rebuttable one.® Where the parties had agreed upon 

resale the time is to be deemed as of the essence of the con- 
tract.® The essentiality of time may also be implied from the surrounding 
circumstances connected in each case with the particular contract.^ Where 
the thing sold be of greater or less value according to effluxion of time, it is 
rnanifest that the time is of the essence of the contract and stipulations as to 
time must be literally complied with in equity as well as in law. This is true 

Transaction reia * transactions relating to public stocks, shares 

to public stocks trades^ business corporations, trades, reversions and mines.® 
reversions and mines. So also in case of repurchase of land for commercial 

purposes.® 


29 , Mercantile transactions.— The presumption in case of mercantile 
transactions is that the time is of the essence of the contract.^® Where time is 
of the essence of the contract and the purchaser is in default, the vendor can 
rescind the contract and retain the earnest money. “ 


30, Where no time for performance is fixed. — Where no time is 
specifically fixed for the performance of the conduct the law demands that the 
parties should complete the transaction within a reasonable time.^® 


1. Mahadeo v. Narain, 57 I. G. 121 : 30 
C. L. J, 224; 24 G.W.N. 330. 

2. Pomeroy, 382 ; Shankar p. Rattan ji, 
A.l.R. 1923 Bora. 471. 

3. Pomeroy, 382. 

4. Shankar p. Rattan ji, st^a, 

5. Jameshed Khodaram v. Burjorji 
Dhun Jibhai. I.L.R. 40 Bom. 289 (P.G.i: 
43 I- A. 26 : 32 I.C. 246 : 30 M. L. J. 
186: 23 C.L.J, 358 : 14 A. L. J. 225 : 20 
C. W, N. 7H4 : 19 M L.J. 184 : 3 L. W. 
30 : 18 Bom. L. R. 163 : 1916 M, W, N. 
229 , see also 24 G.W.N. 330, Mahadeo 
p. Narain , suj^a. 

6. Saraarapuri p. Sudarsana, I. L, R. 52 
Mad. 402 : 52 I. G. 590. 

7. Fry, Sec. 1086 i Jadunath Gupta a. 


Chandra bhusan Sur, A. I. R, 1932 Cal, 
493 at p. 494 ; 138 I. G. 498 : 36 
G.W.N. 285 i see I.L.R. 1933 Bom. 71. 

8. Fry, Sec. 1079, Macbryde p. Weekes. 22 
Beav. .533 

9. Saraarapuri p. Sudarsana, I. L. R. 42 
Mad. 803: 52 I.C. 590. 

10. Budhan p. Betts, 22 G. L. J, 566, Reuter 
p. Sale, 4 C.P, 239, Steedman p. Drin> 
kle, (1216) 1 A.G. 275, Bowes p. Shand, 
2 App, Gas. 455. 

1 1 . Abdul Rasak p. Brown & Go., 57 I. C, 
415 : 1920 M.W.N. 290. 

12. Binda Prasad p. K.ishori Saran, A.X.R. 
1929 P.C. 195 at p. 200 , see also Rus* 
tomjiP. Dhairagwan, A.LR. 1933 P.C, 
165. 
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Notice fixing time 
should be reasonable 
and cannot be arbi- 
trary and sudden 
termination of tran- 
saction. 


31. Notice fixing timo.— Even in cases where time is not of the essence 

of contract, e. g. transaction relating to land, if one of 
the parties has been guilty of gross, vexatious, unreason- 
able or unnecessary delay or default in relation to it, the 
othei party may serve upon him a notice lindtiiig a time 
at the expiration of which he will treat the contract as at 
an end. In default of obedience to such notice the Court 
will not enforce specific performance but will leave ihe 
parties to their strictly legal rights. The reasonableness of time so limited is 
determined by the Court w-ih reference not merely to what remains to be done 
at the date of the notice but all ihe circumstances of the case including the 
previous delay of the party in default and the attitude of the other party in 
relation to it.^ The notice cannot be an arbitrary and sudden termination of 
the transaction. It cannot put an immediate end to a pending dispute or 
negotiation as to title. It must allow a reasonable length of time for the 
other party to perform and if it fails in any of these respects it may be 

disregarded.^ The notice to engraft time into the contract must be distinct 
and unequivocal.^ 


It is obvious from what is stated above that in order to close the contract 
Giostn<r giving notice there must be gross delay on the part of 

when other party. Therefore, where time is not initially of the 

essence of the contract for completing the performance it will 
not be open to the vendor unilaterally to make it so in the absence of some 
impropriety on the part of the purchaser suflScient to entitle him to do so. 
^us, in a recent English case, Smith v. the contract was on the 

26th of February for the purchase of a dwelling-house ; time for performance 
was fixed at two weeks. Only three weeks after the due date the vendor gave 
noUce that unless the sale is completed before i9th April the deposit would 
be forfeited and the property resold. The vendor resold the house on the 
u • to another. On the 2nd of May the purchaser offered to complete 
then having the money. Jn a suit by the purchaser Harman, J., decreed specific 
performance pointing out that the vendor could not in the circumstances 
unilaterally make it the essence of the contract and that the forfeiture of 
deposit and resale were both illegal. 


32, Unfair contracts. — A contract may be perfectly valid in law, yet 
there luay be want of equality and fairness about it justifying refusal to a 
grant of speeme performance.® Specific performance of a contract being an 
equitable relief, within the discretion of the Court, he who seeks equity must 
coine with clean hands. It is permissible to a debtor to give preference to one 
creditor over another and, therefore, though the agreement may amount to a 


1 . 


Fry, See* 1092^ Taylor v. Brown, 
Beav. 180, Mahadeo p. Narain, 57 I.< 
I2I; 30 G. L. J. 224: 25 G.W.N. 33C 
Kartandas Kalidas Ghia o. Chhotal 
Motichand, I.L.R. ^8 Bom. 2 9 : A.I.] 

1924 Bom. 119 : 25 Bom. L. I 

Ballappa, A.I.] 

1925 Nag 58 ^ Jamilied Khodaram 
Burjorji Dhiinjibhai, A. I. R. 1 9: 
Nag. 58 , Webb p. Hughea, L.K. 10 R 
Ml, Stickney p. Keeble, (1515) Ap 
Caa* 38b, Noket 0. Kilmorey, 1 Dc < 

M. 444, Patrick p. Miller. L.] 
2_C*P.D, 342, McAIiater ». St, Josep] 
S.W, 54j Sliamaf-ud*Diii Jajbm 


V. Dadyabhai Maganlal, A.I.R. 1924 
Bom. 357, fee also Mussa Md. p. Moti- 
lalltchalal, A.I.R. 1922 Bom. 14atp. 
16 [I, L, R, 40 Bom. 289 (P. G.) and 
Tillay w. Thomas, (1867) L.R. 3 Ch. 61 
ref.], Maruda Nayagam p, Munuswami 
Pillai, 37 I.C. 776 at p. 777. 

2. Pomeroy, Sec. 396, 

3. Fry. Sec. 1S08 , Reynolds p. Nelson. 6 
Mad. 18. 

4. (19f;0) 2 All E, R. 928 at pp. 933-5: 

(1951) Ch. 174 j 1950 W.N. 497. 

5. Govind p. Nan da, 22 I.C. 910: 18 C.W. 
N. 68*^. 
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fraudulent preference of the plaintiff to the detriment of other creditors the 
validity of the agreement cannot be impeached. The specific performance of 
such an agreement, however, need not be decreed merely because it is lawful. 
Courts can take into consideration the conduct of the parties to the agreement 
and the circumstances attending its execution and can refuse to order specific 
performance in their discretion. Under See. 22 (old). Specific Relief Act, the 
Court may properly exercise a discretion not to decree specific performance 
where the circumstances under which the contract is made are such as to give 
the plaintiff an unfair advantage over the defendant, though there be no fraud 
or misrepresentation on the plaintiff’s part. Where though a creditor is not 
a party to the agreement, its specific performance will be injurious to him as 
it will deprive him of the benefits of his attachment of the property in execution 
of his decree.^ There are cases in which though there is nothing that actually 
amounts to fraud or misrepresentation, there is nevertheless a want of equality 
and fairness in the contract, which might induce the Court to refuse specific 
performance.^ The general rule is that when a substantial defect is ascertained, 
the purchaser must exercise his right of repudiation or of seeking the aid of 
the Court for specific performance without undue delay. Also, as ruled in 
Stickney v. Keeble,^ the prior delay of defendant must be taken into con- 
sideration in determining the reasonableness of the time fixed by the notice. 
The case was, therefore, one in which a short period for completion of the 
contract might reasonably be fixed. There need not be any fraud or 
misrepresentation by the plaintiff. It is enough if there is inequality or 
unfairness due to any cause whatsoever, the Court refuses relief of specific 
performance if there are signs of distress in the party against whom it is 
sought. It is very cautious in such cases. The unfairness^ complained of may 
be in the terms of the contract itself, or it may be in other surrounding 
extrinsic circumstances, age, duress, mental weakness, etc.,^ when the plaintm 
has obtained the agreement by sharp and unscrupulous practices, by overreach- 
ing, by non-disclosurc of important facts, by trickery, by taking undue advan- 
tage of his position, or by any means which are unconscientious, or affected 
by any other such inequitable feature or when the enforcement itself would be 
oppressive or hard upon the defendant or would prevent the enjoyment by him 
of his own rights or would in any other manner work injustice.® Again, 
there may be circumstances to the position or mental state of the party against 
whom specific performance is sought such as to render it inequitable that he 
should be forced by the Court to perform his contract, e. g. intoxication, 
intimidation, duress, illiteracy, want of advice or similar circumstances 
appearing inconsistent with intelligent consent. In all such oases it need not 
be shown that the plaintiff was guilty of intentional unfairness.^ But the 
mere fact that a bargain is onerous, cannot avail of as a defence to a suit for 
specific performance unless it is established that it is also unconscionable or 
that the plaintiff has taken an improper advantage of his position or the 
diflScult ies of the defendant,® 


1. Jethalal Nanshah Modi o. Bachu, 
A I-R. 1945 Bom. 481 at p. 483, 

2. Sheikh Ahmad w. Lallaram, 13 W. R. 
426^ Israr Husain «. Deonarain, A.l.R. 
1929 All. 3" 2 at p. 373 ; see also 
Abdul Rahim v. Yui'en Gazi, A, I. R. 
1928 Cal. 584 : A.l.R. 1928 Mad, 860. 

3. (191.5) A.C. 386 :94 L. J. Ch, 259: 112 
L.T. 664. 

4. Karsandas Kalidass Ghia v. Chhotalal, 
Motieband, A.l.R, 1924 Bom. Il9 at 
p. 124: 25 Bom. L. R. 1144. 


5. Fry, 385, 387, 401, 406. 

6. Pomeroy, Sec* 175, 

7. Halsbury’s Laws of EngUmd^ Vol. 27, 

Sec. 63. 

8. Davis y. Maung Shwe & Co., 1. L. R. 

38 Cal. 865 (P.C.) ; 38 I.A. 115: 11 I.C, 
801: 21 M.L.J. 1127: 15 C.W.N. 134: 4 
Bur. L.T. 22 10 M L.T. 455: 13 Bom, 

L.R. 704: 14 C.L.J. 250: 8 A. L. J. 1193, 
Galianji y. Narsi, l.L.R. 18 Bom. 702j 
Ram Sundar y, Kali Narain, I. L. R. 
55 Gal. 285. 
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Mere inadequacy of price is no ground for refusing specific performance 
although it is a circumstance which “will arouse the Sixth Sense of Equity . 
Where (1) the price is so inadequate as shocks the Court’s conscience and (2j 
either by itself or in conjunction with any other circumstance such as illiteracy, 
oppression, etc., it evidences fraud or undue advantage was taken by the other 
side, the Court will refuse specific performance of a contract of sale, the 
agreed price was so grossly inadequate and the vendors were illiterate agri- 
culturists who were heavily indebted to the plaintiff, it is a case where the 

provisions of Sec. 28(«) (old) of the Specific Relief Act are attracted. 
to apply the equitable principles laid down in Sec. 20 of the Specific Relief 
Act 1963 it is not necessary that the case of the traud or misrepresentation be 
made out by the plaintiff. It is enough if the transaction is grossly unfair due 
to any cause. If there are surrounding circumstances such as duress or 
intimidation or when the plaintiff obtained [he agreement practising by 
unscrupulous acts, or by the non-disclosure of important facts or by trickery 
or by taking undue advantage of his position and the like, the Court has to 
look to such an agreement with caution and circumspection. 


33. False plea of payment. — It was held by a Division Bench of the 
Madras High Court in Subbarayudu v. Tatayya,^ that where the plaintiff 
seeking the relief of specific performance puts forth a false plea, ho would 
be disentitled to the equitable and justifiable relief of specific performance.^ 

34. Inadequacy of the price no ground for the refusal 

of price for which a property is agreed to be sold by Rself, is no sufficient 
ground for refusing specific performance of the contract. The modern rule of 
refusal to decree specific performance of a contract for sale of 
property has been stated in Pollock and Mu I la, thus: ‘ It is clear that the 
Court may exerice a discretion in granting or withholding a decree for specific 

performance and in the exercise of that discretion the eircumstances of the 
case, and the conduct of the parties and their respective interest under the 
contract are to be remembered.” tn Lakshminarayana v. Smgaravelu, it 
was stated: “Any contract which gives one party an unfair advantage mus 
fall under the category of contracts which could not be specincaliy 

enforced.”® 

Thus in a case where the court-sale had taken place and the judgment- 
debtor had lost his title to his property which he could only recover 

on depositing the decretal amount within the time allowed by the law for 

^ettinb aside the sale. The price which he received by the subsequent agree- 
ment to sell was just the same money necessary for Court deposit plus some 
Sy Court expenses, incidental thereto. . It was held that the subsequent 
purchaser took advantage of the situation in which the j^gment-debtor was 
placed, that the judgment-debtor was not on equal bargaining terms, that the 
subseauent purchaser got an unfair advantage over the judgment-debtor 
and got the property at a price which was far below the normal market price, 
and hence the s^cific performance of such contract was refused ’ 


1. Manakchand w. Puran, A. I. R. 1963 
M.B. 235. 

2. 1937M,W.N. 1158. 

3. Kommiaetti Venkatasubbayya o. 

Karamietti Vcnkateswarlu , A. I. R- 
1971 A.P. 279 at p. 280: (1971) 1 Andb, 
W. R. 125. ^ 

4. Indian Controit Aff and SpgetJSe muf 


Acti 8th Ed., p. 798. 

5. A.I.R. 1963 Ma i. 24at p.29. 

6. Sgg alao Oxford p.-Provand, (1868) 2 
P.G. 135 at p, 138 and Jethalal Nansha 
Modi 0 . Bachee, A. I. R, 1945 Bom. 
481 at p. 483; 47 Bom. L.R. 460. 

7. Lakahminarayana c, Singaravclu, 

A.I.R. 1963 Mad. 24 at p. 29. 
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In Sankaralir.ga v. Ratnaswami,^ it was held that a subsequent rise in 
prices IS not a relevant ground for refusing specific performance.^^ 

f I contract. — Where the parties to a contract of sale 

o land _do not stand on the same or equal footing and the bargain is an 
unconscionable one as at the time they entered into the contract one party 

knowledge, notice, or information about a 
certain state of affairs as to the land and the title therein and the other oartv 

affairs, did not 

n^rfL contract. In a suit by ihe plaintiff for the specific 

contract it was held that under the circumstances of the 

and fhP K ^ footing at the time of the bargain 

and the contract being oppressive and unreasonable and unfair, that it was 

“P°“ ‘he specific performance ofthe conKrnd 
trac?'?n hlf favou"^ ^ performance of tto con- 


‘'.‘•““Pertous agreements.— Raju. J„ in N. Venkataswami v. K. Nagi 
Reddy* while discussing the validity of such an agreement says : 

tmportant question for consideration, however, is with regard 

Ene’lfsh^Vf^'^ '“itially it may be observed that® the 

anSv '? ’■eg.yd to champerty and maintenance does not 

h'“ h®® been laid down that the mere fact of an 

vSh -I champertous is not of itself suflBcient to render it 
Doltcv ' fhowD in addition that it is contrary to public 

aerLemenTto l ? 'ongjinc of authority which establishes that a fair 
a®share^n'f eI f““r® consideration of having 

policy and is not illegal. This was the view tlk^ % the Privy 
Mookel/ee"^'^^^ Coondoo v. Chunder Canto 

Sit r?o/ h'°''‘l®hips of the Privy Council in Ram Sarup v. 

olaim*^H *® have regard not merely to the value of the property 

Jst K *?Jh= co.mmercial value of the claim. This if to be 

wii^e*H‘fh?' advance of the result; and where they have 

iw probabilities in a manner which has not operated unfair- 

eslimale rrL'’®f i® *•*« ®s confirming their shrewd 

unfair chances, than to condemn the agreement outright as 

unfair, by reason only of the possibility that a great gain to the 

of“StTo“n Ire^ n^r'” h® .shared with the financieriThe uncertaintiw 

adt^Ser::?^’ **' crnceT^“^^^^^^^^ 

andl^VroS^^^^^^^^ /h^eiSLi^eTerAcI* 


1 . 

2 , 


3. 


A.I.R. 1952 Mad. 389. 

Mir Abdul Hakeem Khan o. Abdul 

*972 A. P. 

178 at p. 184-. 

Ram Krishna n. Palaniappa, A. I. R. 


4. 

5. 

6 . 


1963 Mad. 17 at p. 18. 

A.I.R. 1962 A.P 457 at p, 458. 

‘ P* 12: A. I. R, 
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corresponds to Sec. 20 of the present Act the Court is not bound to 
grant such relief merely because it is lawful to do so; but the only 
limitation is that the discretion of the Court should not be arbitrary 
but should be sound and reasonable, guided by judicial princplies 
and capable of correction by a court of appeal.’*^ 


37. Time of judging fairness of contract. — The use of the words “cir- 
cumstances under which a contract is made” points clearly to the conclusion 
that whether the contract was one which should be aside as inequitable would 
depend upon the circumstances at the time when it was made and not upon 
the subsequent events.^ Thus if at the time of making the agreement both 
parties had equal means of knowledge, the fact that their relative positions are 
subsequently discovered to be different from that supposed at the time does 
not affect the question.® Where at the time when the contract was made the 
plaintiff had an unfair adv^antage owing to the fact that defendant’s faculties 
wore enfeebled the Court will refuse to grant specific performance.^ 


38, Order refusing specific performance should not be interfered with 
in appeal unless such order is perverse or contrary to any law. — The order 
declining specific performance is discretionary and, therefore, should not be 
interfered with on appeal, unless the discretion is shown to be perverse or 
contrary to any well-recognized principles or is unsustainable on the evidence. 
This point has been developed from several aspects. It is equally unnecessary 
to express any considered opinion on this point in this case, it may, however, 
be observed that the discretion has to be exercised^ on well-recognised princi- 
ples and it is judicial and legal, not arbitrary, fanciful and absolute, though it 
does not run on a fixed set of iron rails. And then, it is worth noting that the 
appellate jurisdiction is statutory which imposes no limitation about appeals 
from orders involving discretion, though as a matter of practice it is consi- 
dered undesirable normally to interfere with the exercise of the discretion of 
the Court below except on grounds of law or If on other grounds, the impugn- 
ed decision would result in injustice being done ; in the latter case, the 
appellate Court must be held to have both the power and the duty to remedy. 

Besides in case of sale of immoveable property it may be remembered 
that usually specific performance is allowed.® 


39, Circumstances from which inference could be drawn of waiver or 
abandonmeat of contract — -rime-factor In performance of contract. There was 
a delay of about nine months between the last extended time and the notice 
given by the plaintiff to the defendant calling upon the latter to execute a ^^.l^ 
deed. There was no correspondence during this^ period between the plaintiff 
and the defendant with regard to extension ot time for completion of the 
contract and there is nothing to show that anything was done by the plaintiff 
to keep alive the agreement of sale. In the above circumstances inference is 
that there was a waiver or abandonment of the contract. 


“Where the object of the contract is a commercial enterprise, the Court 
is strongly inclined to hold time to be essential, whether the contract be tor the 
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purchase of land for such purposes, or more directly for the prosecution of 
trade. This principle has been acted on in the matter of a contract respecting 
land which has been purchased for the erection of mills 

When time is provided for performance, readiness and willingness on the 
part of the person seeking performance can only mean that on his part he has 
throughout the period kept the contract as a subsisting one with a prepared- 
ness to fulfil his obligation and accept performance when the time came. This 
does not mean that the purchase should besides show that he had command of 
the necessary finance throughout the life of the contract. Such an insistence 
will make the fixing of a time for performance meaningless.^ 


40. Decree for specific performance of contract. — The Specific Relief 
Act, 1963, is not an exhaustive enactment. It does not consolidate the whole 
law on the subject. As the preamble would indicate, it is an Act ‘'to define 
and the amend the law relating to certain kinds of specific relief,*’ It does 
not purport to law down the law relating to specific relief in all its ramifica- 
tions. In Ramdas Khatatt &. Co, v. Atlas Milts Co.^ Ltd.,^ it was held that the 
Specific Relief Act, 1877, was not exhaustive. In Rahmath Unnissa Begum v. 
Shimoga Co-operative Bank Ltd.,^ the Court said that the Specific Relief Act> 
1877, is founded on English equity jurisprudence and that it is permissible to 
refer to English law on the subject wherever the Act did not deal specifically 
with any topic,'* Although a matter on which the Act defines the law it might 
generally be exhaustive, the Act as a whole cannot be considered as exhaus- 
tive of the whole branch of the law of specific performance. 

It is settled by a long course of decisions of the Indian High Courts that 
the Court which passes a decree for specific performance retains control over 
the decree even after the decree has been passed. In Mohammadalli Sahib v. 
Abdul Khadir Sahib, ^ it was held that the Court which passed a decree for 
specific performance has the power to extend the time fixed in the decree for 
the reason that Court retains control over the decree, that the contract between 
the parties is not extinguished by the passing of a decree for specific perform- 
ance and that the contract subsists notwithstanding the passing of the decree. 
In Pearisundar Dassee v, H art Char an Mozumdar Chowdhury,^ the Calcutta 
High Court said that the Court retains control over the proceedings even after 
the decree for specific performance has been passed, that the decree passed 
in a suit for specific performance is not a final decree and that the suit must 
be deemed to be pending even after the decree. The same view was taken In 
Someshwar Dayal v. Widow of Lalman ShahJ In Anandilal Poddar v. 
GunendraKr, Hoyf Ray, J., speaking for the Court said that the Court 
retains control over the matter even after passing a decree for specific perfor- 
mance and that virtually, the decree of a preliminary one. In Tribeni Tewary 
v. Ramratan Nonia,^ it was held that the Court retains seisin of the case not- 
withstanding the fact that a decree for specific performance has been passed 
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and that the decree is realty in the nature of a preliminary decree. Fry in his 
book^ states the law in England as follows : 

**It may and may not infrequently does happen that after judgment 
has been given for the specific performance of a contract, some 
further relief becomes necessary, iu consequence of one or other of 
the parties making default in the performance of something which 
ought under the judgment to be performed by him or on his part, as 
for instance, where a vendor refuses or is unable to execute a proper 
conveyance of the property, or a purchaser to pay the purchaser 
money 

‘‘There are two kinds of relief after judgment for specific perform- 
ance of which either party to the contract may, in a proper case, avail 

himself : 

Uf) He may obtain (on motion in the action) an order apointing 
a definite time and place for the completion of the contract by pay- 
ment of the unpaid purchase money and delivery over of the execu- 
ted conveyance and title-deeds, or a period within which the 
judgment is to be obeyed, and, if the other party fails to obey the 
order, may thereupon at once issue a writ of sequestration against 
the defaulting party's estate and effects. 

‘(n) He may apply to the Court (by motion in the action) for an 
order rescinding the contract. On an application of this kind, if 
it appears that the party moved against has positively refused to 
complete the contract, its immediate rescission may be ordered : 
otherwise, the order will be for rescission in default of completion 
within a limited time* 

In Halsbury’s Laws of England,^ the law is stated as under : 

“Ancillary relief may be obtained after judgment in the action for 
specific performance where such further relief become necessary 

“Either party may also obtain an order rescinding the contract in 
default' of completion with in a fixed time.*’ 

As the Court retains control over the mater despite the decree, it is open 
to the Court, when it is alleged that the party moved against has positively 
refused to complete the contract to entertain the application and order rescis- 
sion of the decree if the allegation is proved. ^ 

A decree for specific performance was in the nature of a preliminary 
decree and the original Court kept control over the action and had full power 
to make any just and necessary orders therein, including in appropriate cases 
an extension of time. An application in the suit in which the decree for 
specific performance was made was held competent in that case. In Akshaya^ 
Ungam Ptllai v. Avayambala,^ it was held, relying on the authority of the 
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decision of the Judicial Committee in Ardeshit H, Manta v. flora 
Sassoon,^ that the sections of the Specific Relief Act both as to substan- 
tive law and practice should be interpreted in the light of the principles 
recognized bv the English courts, and if there is any express divergence, then 
the Act will be strictly adhered to whatever be the English law. Secondly, 
it was held that a decree for specific performance operates in favour of 
both parties. Thirdly, that the passing of the decree does not terminate the 
suit. 


A decree for specific performance operates in favour of both parties 
and defendant in a suit for specific performance Is as much entitled to enforce 
a decree as the plaintiff.^ 

41. Execution of decree for specific performance. — In Heramba Chandra 
Maitra v. Jyotish Chandra Sinha^^ Rankin. C. J., speaking for the Court, 
saiu that a decree for specific performance operates in favour of both plaintiff 
and defendant and that the decree is capable of being executed by either.^ 

Order XXI, rule 30, provides for execution of a decree for money. That 
rule can possibly have no application fo the execution of a decree for specific 
performance, firstly for the reason that a specific mode for execution of a 
decree for specific performance is provided by Order XXI, rule 32, and 
secondly^ because no decree for money is passed in a suit for specific perfor- 
mance. Order XX [, rule 32, provides as follows : 

“(1) Where the party against whom a decree for the specific per- 
formance of a contract, or for restitution of conjugal rights, or for an 
injunction, has been passed, has had an opportunity of obeying the 
decree and has wilfully failed to obey it, the decree may be enforced 
in the case of a decree for restitution of conjugal rights by the attach- 
ment of his property or, in the case of a decree for the specific per- 
formance of a contract or for an injunction by his detention in the 
civil prison, or by the attachment of his property or by both. 

*‘(2) Where the party against whom a decree for specific perform- 
ance or for an injunction has been passed is a corporatien, the decree 
may be enforced by the attachment of the property of the corporation 
or, with the leave of the Court, by the detention in the civil prison 
of the directors or other principal officers thereof, or by both attach- 
ment and detention. 

“(3) Where any attachment under sub-rule (1) or sub-rule (2) has 
remained in force for one year, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the attached 
property sold, such property may be sold, and out of the proceeds the 
the Court may award to the decree-holder such compensation as it 
thinks fit, and shall pay the balance (if any) to the judgment-debtor 
on his application. 

**(4) Where the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or where, at 
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the end of one year from the date of the attachment^ no application 
to have the property sold has been made, or if made has been refused, 
the attachment shall cease. 

*‘(5) Where a decree for the specific performaace of a contract or 
for an injunction has not been obeyed, the Court may, in lieu of or in 
addition to all or any of the processes aforesaid, direct that the act 
required to be done may be done so far as practicable by the decree- 
holder or some other person appointed by the Court, at the cost of the 
judgment-debtor, and upon the act being done the expenses incurred 
may be ascertained in such manner as the Court may direct and be 
recovered as if they were included in the decree.” 

The execution of a decree for specific performance can only be in the 
manner prescribed by this rule; sub-rule (1) of the rule says that if a decree 
for specific performance is not obeyed, the decree is to be enforced by the 
detention of the party in default in the civil prison or by attachment of his 
property or by both. The detention in the civil prison of the party who failed 
to obey the decree and the attachment of his property are simply the means to 
compel him to obey the decree. That is made clear by sub-rule (3) which says 
that if the judgment-debtor has failed to obey the decree when the attachment 
has remained in force for one year, the property attached may be sold and 
out of the proceeds the decree-holder may be awarded such compensation as 
the Court thinks fit. Sub-rule (5) which provides that the Court may direct the 
act required to be done may be done by the decree-holder or some other 

person appointed by the Court can only refer to an act other than an act of 
payment of money. ^ 

In the above-noted case the decree provided that the agreement relating 
to sale of shares of a company ought to be specifically performed. It was 
held that if the buyer refused to pay the purchase money there was nothing 
which prevented the seller from applying for recissjon of the decree. 


42. Amendment of decree granting specific performance. — It is well 
known that the time for payment and the execution of the document are 
generally fixed in judgments and decrees for specific performance. The 
omission to do so is clearly an accidental slip or omission coming within the 
meaning of Sec. 152, Specific Relief Act.^ 

In the above-noted case, the respondent filed the suit on the foot of an 
agreement of sale for specific performance. It was decreed on 12th February, 
1971 saying that on the payment of Rs. 15,000 the defendant should 
execute the re-conveyance document in favour of the plaintiff. It, however, 
omitted to fix the time before which such amount should be paid and the 
reconveyance deed should be executed. So, the defendant filed a petition, to 
amend the judgment and decree under Secs. 152 and 151 to rectify the defect 
as it arose out of an accidental slip or omission. 


It was held that the very expression ‘'specific performance” indicated 
that the performaace of an agreement should be specific. Without the time 
fixed for its performance, the decree ceased to be specific. So, omission to 
fix the date for performance would be defeating the very decree and making it 
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nugatory. Omission to mention the times for payment and execution was 
clearly an accidental slip or omission on the part of the Court. In any 
case, in view of the grave injustice that would be caused to both parties it 
was a fit case where the power of the Court under Sec, 151, C. P.C., could 
be properly exercised. 

In Sreerama Chengal V arayanaidu v. Ramaiah^^ Venkatrama Sastry, J-, 
took the view that the Court has jurisdiction under Sec. 151, C. 
a date subsequently for performance of the contract by the plaintiflf though 

the application was filed under Sec. 152, C. P.O.^ 


43. Decree for breach of contract — Claim for damages. — Ordinarily, 
there cannot be two agreements subsisting at the same time in respect of the 
same subject-matter. A contract is ordinarily discharged by performance or 
by a new agreement. By such an express agreement the parties may apee that 
their contract shall be terminated and if the original contract is wholly or 
partially executory the consideration for discharging the agreement is the 
mutual release of liability. 


To make a decree for damages for the breach of a contract which was 
not the subject-matter of the litigation would be to assume that there was a 
breach of the contract which had never been attempted to be specifically en- 
forced and the principle upon which the Court refuses performance of the 
contract is equally applicable to claim for damages for breach of that contract. 
In other words, if there is no contract which is capable of specific performance 
a fortiori there is no contract which is capable of sustaining damages. 


Readiness and willingness to perform the agreement, must be readiness, 
and willingness to perform not as the plaintiflf wished it, nor in the way 
that the plaintiflf evidenced it prior to the institution of the suit, nor in the way 
the plaintiflf wanted to fashion it at trial but whether the plaintiflf was really 
ready and willing to perform the real agreement between the parties. The 
words “real agreement*^ would mean either the agreement that the plaintiff 
and the defendant had between the parties or it would mean the real agree- 
ment which the Court finds it to be real agreement. The question of readiness 
and willingness however would assume different aspects in relation to the real 
agreement. If at the trial it transpires that the real agreement is not what the 
plaintiflf alleges and the readiness and willingness which the plaintiflf displayed 
was in relation to a diflferent agreement, the plaintiflf would be within the 
mischief of the doctrine of readiness and willingness.^ 

It may not always be necessary for the plaintiff to specifically claim 
possession over the property, the relief for possession being inherent in the 
relief for specific performance of the contract for sale. It cannot, however, 
be disputed that in certain circumstances relief of possession cannot be effec- 
tively granted to the decree-holder without specifically claiming relief for 
possession e. g.. where the property agreed to be conveyed is jointly held by 
the defendant with other persons. In such a case the plaintiff in order to 
obtain complete and effective relief must claim partition of the property and 
possession over the share of the defendant. In a case where exclusive posses- 
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is with the contracting party, a decree for specific performance of the contract 
of sale simpliciterj without specifically providing for delivery of possession, 
may give complete relief to the decree-holder. In order to satisfy the decree 
against him completely he is found not only to execute the sale-deed but also 
to put the property in possession of the decree-holder.^ 

44. Relief of specific performance is discretionary and not arbitrary — 
Delay in filing suit for specific performance when to be sanctioned. — Under 
Sec. 20 (old) of the Specific Relief Act, relief of specific performance is discre- 
tionary but not arbitrary j discretion must be exercised in accordance with 
sound and reasonable judicial principles. The case providing for a guide to 
courts to exercise discretion one way or other are only illustrative ; they are 
not intended to be exhaustive. As Art. 113 of the Limitation Act prescribed a 
period of three years from the date fixed thereunder for specific performance 
of^ a contract, it follows that mere delay without mere extending up to the 
said^ period cannot possibly be a reason for a court to exercise its discretion 
against giving a relief of specific performance. Nor can the scope of the 
discretion, after excluding the cases mentioned in Sec. 20 (old) of the Specific 
Relief Act, be confined to waiver, abandonment or estoppel. If one of these 
three circumstances is established no question of discretion arises, for either 
there will be no subsisting right or there will be a bar against its assertion. 
So, there must be some discretionary field unoccupied by the three cases, 
otherwise the substantive section becomes otiose. It is really difficult to 
define that field. Diverse situations may arise which may induce a court not 
to exercise the discretion in favour of the plaintiff, it may better be left 
undefined except to state what the section says, namely, discretion of the Court 
is not arbitrary, but sound and reasonable, guided by judicial principles and 
capable of correction by a court of appeal. 


While in England mere delay or laches may be a ground for refusing to 
give a relief of specific performance, in India mere delay without such conduct 
on the part of the plaintiff as would cause prejudice to the defendant does not 
empower a court to refuse such a relief. But as in England so in India, proof 
of abandonment or waiver of a right is not a pre-condition necessary to 
disentitle the plaintiff to the said relief, for if abandonment or waiver is 
established, no question of discretion on the part of the Court would arise. 
The expression indicates “waiver*’ in its legally accepted sense, namely, 
‘‘Waiver is contractual, and may constitute a cause of action : it is an agree- 
ment to release or not to assert a right’*.^ It is not possible or desirable to 
lay down the circumstances under which a court can exercise its discretion 
agajnst the plaintiff. But they must be such that the representation by or the 
conduct or neglect of the plaintiff is directly responsible in inducing the 
defendant to change his position to his prejudice or such as to bring about a 
situation when it would be inequitable to give him such a relief.^ 


45. Plaintiff is to prove his readiness and willingness in a suit for the 
specific performance of contract.— It is well settled that in cases of specific 
performance of a contract it is for the plaintiff to prove readiness and willing- 
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ness as a fact before he can succeed. This is a condition precedent to his 
success and the onus is heavily upon him. 

It is also well settled that a plaintiff, in an action for specific perfor- 
mance of a contract for the sale of land must plead that he has been and still 
is ready and willing to carry out the contract ; and repudiation of the contract 
by the defendant does not relieve the plaintiff from the obligation. 

In Manick Lai Seal v. K, P. Chowdhury,^ there was no averment in the 
plaint that the plaintiff had always been ready and willing and was still 
willing at the time of the institution of the suit to perform his part of contract. 
The plaintiff did not say anywhere that even at the time of hearing, he was 
willing and ready or had been performing his part of the duty according to 
the contract. It was held that the suit was liable to be dismissed. 

In Saral Kumar Chatter ji v. Madhusudan Auddy^ the question was : has 
the plaintiff performed his part of the contract ; and whether readiness and 
willingness of the plaintiff have been established ? 

The answer is “No’^ Because law is well settled that in such 

a case the plaintiff has two remedies open to him. He might sue in equity for 
specific performance or he might sue at law for the breach. If he sues at law 
he thereby elects to treat the contract as at an end and himself as discharged 
from its obligations and no further performance by him is either contemplated 
or is to be performed. On the other hand, if he sues in equity for specific 
performance he treats and is so required by the Court to treat the contract as 
still subsisting. He has in that suit to allege and if the fact is traversed he is 
required to prove a continuous readiness and willingness from the date of ^ the 
contract to the time of the hearing to perform the contract on his part. Failure 
to make good that averment brings with it the inevitable dismissal of his suit. 

That the purchaser is willing and ready to complete the transaction is in 
the first instance to be intimated by him is now well settled.^ 

The plaintiff has failed to establish his readiness and willingness to per- 
form his part of the contract and having thus failed to made good the averment 
in his plaint, the suit is bound to fail.'* 

46. Joint family property ; agreement to sell by the manager without 
consalting family member ; breach of contract — No specific performance lies. — 
That for a transaction to be regarded as of bene& to the family it need not 
be of defensive character so as to bs binding on the family. In each case the 
Court must be satisfied from the material before it that it was in fact such as 
conferred or reasonably expected to confer benefit on the family at the time it 
was entered into. Where there is not even an allegation in the plaint that the 
transaction was such as was regarded as beneficial to the family when it was 
entered into by Pindidas. Apart from that the fact that here the adult members 
of the family have stoutly resisted the plaintiff’s claim for specific performance 
and which they would not have done if they were satisfied that the transaction 
was of benefit to the family. It may be possible that the land which was 
intended to be sold had risen in value by the time the suit was instituted and 
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that is why the other members of the family are contesting the plaintiff's 
claim. Apart from thai adult members of the family are well within their 
rights in saying that no part of the family property could be parted with or 
agreed to be parted with by the manager on the ground of alleged benefit to 
the family without consulting them. Here, as already stated, there is no 
allegation of any such consultation. 

In these circumstances, held that the courts below were right in dismissing 
the suit for specific performance. Granting specific performance is always in 
the discretion of the Court and In a case of this kind the Court would be 
exercising its discretionary right by refusing specific performance.^ 

47. Section 20 (2) (b), — Section 20 (2) {b) of this Act deals with a case 
where the Court exercises its discretion by refusing specific performance where 
hardship is involved. 

If is well-established doctrine of Court of Equity that it will not enforce 
the specific performance of a contract the result of which would be to impose 
great hardship on either of the parties to it, for the Court will not become the 
instrument of injustice or deprive a person of right which he is tairty entitled 
to have protec ted The oppressive nature of the performance may result from 
the situation or relation of the parties exterior to or unconnected with the 
terms of the contract itself or the circumstances of its conclusion.^ la fact 
the use of the words “did not foresee” implies that the hardship must be a 
result, or obviously flowing from the contract and must apparently arise from 
something collateral, concealed and latent."* 

The term “hardship on the defendant” is used in the sense of some 
collateral hardship and not merely the diminution of the purchase money. 
The illustrations which are all based on English law clearly show this and the 
term hardship is used in the same sense as it is used in English law. It is 
very desirable that persons in the position of defendant 1 firm should carry 
out their contracts and should not be allowed lightly by courts to .break their 
given word on the ground of mere technical pleas or imaginary hardship.^ 

It is well settled that the question of hardship must be judged as on the 
date of the transaction and not in the light of subsequent events and the hard- 
ship should be one collateral to the contract and not in relation to term of 
the contract. The question of hardship of a contract is to be judged as at 
the time at which it is entered into. This is a general rule. It also contem- 
plates an exception to the general rule in cases where events involving hard- 
ship have occurred subsequent to the contract due in some way to the party 
who seeks specific performance.® 

48. Self-inflicted injury or hardship.— No doubt Cl. (b) of Sec. 20 (2) 
says that where the performance of the contract would involve some hardship 
on the defendant which he did not foresee whereas its non-performance would 
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Kailaigauri, - At I* R. 1974 Guj.69at 
p. 72. 

aR.A.— 84 


1. Balmukand o. Kamlawati^ A. R. 

1964 S. G. 1385 at p. 1388 \ (1964) 1 
, S. C. W. R. 494: 66 Punj. L. R. 897: 
1964 S. O. D. 1016. 

2, Gould D. Kemp. 2 My, & K, 308; Tobay 
e. County of Diftol. 3 Story 800; 
Faicke v. Gray, 4 Drew 660 ; Gulla 
Mai a. Chuailalt 17 I. G. 732 : 10 
A. L. J. 498. 
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involve no such hardship on the plaintiff. In order to attract ‘this provision, 
it must firstly involve some hardship on the defendant. It is, however, neces- 
sary to bear in mind that such a hardship the defendant must not have fore- 
seen. And secondly that non-performance would involve no such hardship 
to the plaintiff. 

In Yelloji Rao v. Satyanarayana^^ it is held that if the change of circum- 
stances are brought about by defendants which changes are far from being 
honest, the plainliff cannot be denied his claim. In Haradhan Debnath v. 
Bhagabati Dasi\^ a Bench of the Calcutta High Court observed : 

“The subsequent transferee entered into an agreement to purchase 
the property witn full knowledge of this prior agreement. He cannot 
consequently claim to be a bona fide purchaser for value without 
notice, and the plaintiff is entitled to have the contract specifically 
enforced not only against the vendor but also against the transferee.*' 

It was argued before that court that there was delay in the institution of 
the suit and bet ore its commencement the transferee had spent money for the 
improvement of the properly and therefore the plainiiflf should not be allowed 
specific performance. The Court rejected that contention. 

It was also contended there that specific performance should be refused 
because in the terms ot Sec. 22 {2} ot the said Act the performance of the 
contract would involve hardship on the purchaser-defendant which he did not 
foresee whereas its non-performance would involve no such hardship on the 
plainliff. Rejecting that contention, the Court said ; 

“This clause clearly contemplates a case in which the vendor has 
entered into a contract without lull knowledge of the circumstances . . 

. . But where the hai'dship has been brought upon the defendant by 
himself, the Couit will not consider that as a circumstance in favour 
of the refusal ol specinc performance.** 

Their Lordships further said that ; 

“The position of the defendant who has taken with notice of the 
prior contract and who has omitted to make an efieclive enquiry from 
the plainliff is no better than that of the vendor himself, and so far 
as the vendor is concerned, it is clear that if he makes permanent 
improvements the purchaser would be entitled to the benefit thereof 
without turiher payment • • • . The defendants consequently have not 
esiablished any right to be reimbursed lor the improvement made on 
the property.** 

In r. Venkata Subramanyam v. Vishwanadha Raju,^^th& Hon’ble Chief 
Justice, similarly held : 

“When both the Courts below have found that the second defendant 
was not a bona fide purchaser without notice and was aware of all the 
facts of the case, it was not possible to exercise the discretion in favour 
of such a person. The intervening interest which was brought into 


1. (1964) 1 Andh. W. R. 312. 137, 

2, 1.L.R, 41 Cal. 852 : A. I. R, 1914 Cal. 3. A. I. R. 1968 A. P. 190, 
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existence was deliberate and knowing fully that there exists an agree- 
ment in favour of the plaintiff which was not determined and that 
the contract was alive/* 

In Damacharlo Venkata, Seshaiah v, Damacharla Venkayya^ the defendants 
entered into an agreement to purchase the property with full knowledge of 
the prior agreement in plaintiff^s favour and carried on constructions. It was 
held that the injury or hardship, if any, was self-inflicted. The defendants 
could not set up their own wrong against the plaintiff to defeat his claim. 
No discretion therefore in such a case could be exercised in favour of the 
defendants and against the plaintiff. Since the defendants had taken a 

chance of running up construction to defeat the plaintiff’s claim, they must 

take the chance of pulling them down. 

49. Unconscionable contract for sale. — The discretion of the Court can- 
not be exercised arbitrarily and must be exercised judicially where on the 
findings of the Court below to enforce performance of the contract of sale 
would be inequitable because the bargain was not merely improvident or for 
inadequate consideration but was definitely unconscionable.^ 

50. Section 20 (2) (c). — Under this clause the specific performance of 
the contract should be refused if the person against whom specific performance 
is sought entered into the contract under circumstances which though not suffi- 
cient to render the contract voidable makes it inequitable to enforce specific 
performance. 

51. Section 20 (3) — Principle of, — ^The principle underlying this clause 
is that the defendant having permitted the plaintiff to treat the agreement as 
binding and to do positive acts based on that assumption, it would be a fraud 
in him to repudiate his undertaking and to set up the statute as an obstacle in 
the way of its completion.^ Where an agreement has been performed in part 
a court of equity will even stretch a point to compel its complete perfor- 
mance.^ 

52. Section 20 (3) — Scope. — It Is only where a contract is otherwise 
capable of specific performance and the plaintiff has done substantial acts 
pursuant to that contract that the Court would exercise its disc ret icn in his 
favour.^ ^ The claim for a decree for specific performance under the terms of 
this section is not a matter of right. The section only gives a discretion to 
the Court in the circumstances contemplated to decree specific performance. 
That discretion is to be exercised on judicial principles. The Court is not to 
grant specific performance merely because it is lawful to do so. It will 
consider all the surrounding circumstances and the conduct and position of 
the parties and then consider whether in the exercise of its discretion it should 
grant the relief. It is an equitable relief, and he who seeks it must come with 
clean hands. There is no principle of law or justice by which Uhe Court can 
hold that a mere agreement for sale of land even when untainted with any 


U A. I. R. 1974 A. P. 193 at pp. 197-98 } 
(1973) 2 Andb. W. R. 357. 

2. Sukumar Byiack a.Suihil Kanta Baner- 
|ee, A. I. R. 1972 Cal. 207 at p. 210 ; 
f6C.W.N. 116. 

' Pbma^y, Sec. 30 ; McManu* f. Cook, 
(1W> as Gh. D. 68) . 



4. Shib Lai r« Collector of Bareilly, X^LJU 
16 Ail. 423. 

5. Ramchandra Lalbhai Chiaubbai 

Lalbhai, A.I.R. 1944 Bom. 76 at p. 83j 
214 I. C. 42t 17 R. B. 55: 45 Bom. L.R. 
1075. 
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suspicioiL of fraud should prevail over an attachment in execution of a 
decree.^ 

^^53. Section 20 (4). — The sub-section which was inserted as sub-section 
(4) to Sec. 20 is a new piece of legislation. 


The Law Commission in recommending insertion of a clause in the 
codified lavvofe^pecific performance observed as follows ; 

^l^'^'There is still however scope for application of the rule in Mir 
Sarwarjan v. Fakhruddin Mahomed ChowdhorF in the case of contracts 
for purchase of property on behalf of the minor which cannot be said 
to be t or the benefit of the minor. We do not consider it necessary to 
import the doctrine of mutuality into our codified law of specific 
performance to cover such cases. On the contrary we could do away 
with the doctrine in SarwarjarCs case by inserting in Sec. 22 (of the 
old Act) a provision embodying the law stated in the American 
Restatement as follows ; 



“The fact that the remedy of specific enforcement Is not available 
to one party is not sufficient reason for refusing it to the other 
party.” - 


As a result the sub-section (4) as stated above was inserted to Sec. 20 embody- 
ing the above provision. In view of the express provisions of law there is 
thus no further scope for contending that the doctrine of mutuality will defeat 
a contract of specific perfornimi£e.^ The doctrine that a contract to be speci- 
fically enforceable must as a general rule be mutual has now very little scope 
for application in India. -iThat doctrine is now being abolished and in its 
place, ihe follovying principle is laid down, namely, that the fact that, the 
remedy of specific enforcement is not available to one party is not a sufficient 
reason for refusing it to the other party. 

^ Sub-clause (4) of this section gives effect to this new principle, 

-V 

In Radheyshyam Kamila v. Smt.Kiran BaTa~D^si^ a deed to reconvey the 
property was executed by the defendants in favour oT the minors represented 
by their guardian mother. The contract for getting back the property was 
for the^ benefit of the minors. It was held that there was no scope for 
contending that the doctrine of mutuality will defeat the contract for specific 
performance. ^ 

54. Readiness and willingness.— There is no basis for the doctrine that 
a person who sues for specific performance should establish that he was always 
ready with money to pay the vendor. All that is necessary for the purchaser 
to show IS that he was ready and wilting to fulfil the terms of the agreement. 

The purchaser need not establish that he had the required money with 

him ^ or arrangements have been made for financing the transaction. What is 

required ot him is to show that he was ready and willing to fulfil his terms of 
the agreement. 


1. Jethalal Nanshah Modi 9 , Bachu, 
A. I. R. 1945 Bom. 481 at p. 483 : 47 
Bom. L, R. 460. 

2. (1911-12) 16 G. W. N. 74 (P. C.). 

3. Radheshyam Kamila v, Rmt- Kiran 


344.345 : 75 c. W.N. 391. 

?* 1971 Gal. 341 at p. 344 : 75 

C. W, N. 391. ^ ^ 
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It is enough if it is made clear that he was continuously ready and 
willing to fulfil the terms of the contract. The judgment of the Bench of the 
Madras High Court in Arjuna Mudaliar v. Lakshmi Ammai^ is an authority 
for the proposition that it need not be stated in so many words. There, it 
was decided that the averment that the plaintiff had no objection to perform 
the contract in accordance with the decision of a court was sufficient. This 
argument fails and there is no obstacle in the way of the 1st plaintiff getting 
the relief asked for,^ 

In the case reported in Bank of India Ltd, v. J, A, H, Chinoy^^ in the 
context of the plaintiff being ready and willing to perform his part of the con- 
tract though it was .stated by plaintiff No. 1 that he was buying for himself 
and that he had no sufficient ready money to meet the price and that no 
arrangements had been made for finding it ^at the time of repudiation but 
when it was further made clear that he was in a position to arrange the pay- 
ment of requisite amount, it was observed by their Lordships : 

“But in order to prove himself ready and willing a purchaser has 
not necessarily to produce the money or to vouch a concluded scheme 
for financing the transaction. The question is one of fact and in the 
present case the Appel I ate -Court had ample material on which to found 
the view it reached.’’* 


New 

21. Power to award com- 
pensation in certain cases. — 

(l).]n a suit for specific per- 
formance ot a contract, the 
plaintiff may also claim com- 
pensation for its breach, either 
in addition to, or m substitu- 
tion of, such performance. 

(2) If, in any such suit, the 
Court decides that specific 
performance ought not to be 
granted, but that there is a 
contract between the ^parties 
which has been broken by the 
defendant, and that the plain- 
tiff is entitled to compensation 
for ‘that breach, it shall award 

him such comggusat ion ^accord- 
ingly. 


1, (1948) 2 M.-lTJ. 271 t A. t. R- 1949 
Mad. 265. 

2. Nannapaneni Subbayya Chowdary a. 
. OarlbapatS Vwraya, A.Ti,R. 1957 A. P- 


Old 

19. Power to award com- 
pensation in certain cases. — 

Any person suing for specific 
performance of a contract may 
also ask for compensation for 
its breach, either in addition to, 
or substitution for, such per- 
formance. 

If in any such suit the Court 
decides that specific performance 
ought not to be granted, but 
that there is a contract between 
the parties which has been bro- 
ken by the defendant, and that 
the plaintiff is entitled to com- 
pensation for that breach, it 
shall award him compensation 
accordingly . 


307 at pp. 313, 329-30. 

3. A, I. R. 1950 P. C. 90 at p. 96. 

4. M. Badruddin 9. Tufail Ahxnadf A.I.R. 

1 963 M. P. 31 at p. 33. 
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New 

(3) If, in any such suit, the 
Court decides that specific per- 
formance ought to be granted, 
but that it is not sufficient to 
satisfy the justice of the case, 
and that some compensation for 
breach of the contract should 
also be made to the plaintiff, 
it shall award him such compen- 
sation accordingly. 

(4) In determining the 

amount of any compensation 
awarded under this section, the 
Court shall be guided by the 
principles specified in Sec. 73 
of th e Indian Contract Act, 
~ld72 (9 of 1872) . * 

(5) No compensation s hall be 

awarded under this section 
unless the plaintiff has claim ed 
such com pensation m his 
plaint: ^ 

' V 

Provided that where the pla in- 
tiff has not claimed any such 
compensation in che plaint the 
Couit shall, a t any stage of the 
proceeding, al low him tcT 
amend the plaint on such terms 
as may be just, for inciuding ~T 
claim for such compensati ^ 

Ex planadon.— The circum- 
stance that the contract has be- 
come incapable of specific per- 
formance dees not preclude the 
Court from exercising the juris- 
diction conferred by this section 


Old 

If in any such suit the Court 
decides that specific performance 
ought to be granted, but that 
it is not sufficient to satisfy the 
justice of the case, and that some 
compensation for breach of the 
contract should also be made to 
the plaintiff, it shall award him 
such compensation accordingly. 

Compensation awarded under 
this section may be assessed in 
such manner as the Court may 
direct. 


Explanatiorim — ^The circum- 
stance that the contract has be- 
come incapable of specific per- 
formance does not preclude the 
Court from exercising the juris- 
diction conferred by this section. 

Illustrations 

Of the second paragraph — con- 
traM to sell a hundred mounds of rice 
R B hrimgs a suit to eampel A to 
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perform the contract or to pay compen- 
sation. The Court is of opinion that 
A has made a valid contract and has 
broken it without excuse ^ to the injury 
of B, but that specific performance is 
not the proper remedy. It shall award 
to B, such compensation as it deems 

just, ‘ 


Of the third paragraph — A contracts 
with B to sell a house for Rs. 1,000, the 
price to be paid and the possession 
given on the Is/ January^ 1877. A fails 
to perform his part of the contract, and 
B brings his suit for specific perform- 
ance and compensation, which is decid- 
ed in his favour on the 1st January, 
1878. The decree may, besides order- 
ing specific performance, award to B 
compensation for any loss which he has 
sustained by A*s refusal. 


Of the Explanation— A, a purchaser, 
sues B, his vendor, for specific perform- 
ance of a contract for the sate of 
patent. Before the hearing of the suit, 
the patent expires. The Court may 
award A compensation for non- perform- 
ance of the contract and may, if neces- 
sary, amend the plaint for that purpose. 


A sues for the specific performance of 
a resolution passed by the directors of 
a public company, under which he was 
entitled to have a certain number of 
shares allotted to him, and for compen- 
sation jor the non-performance of the 
resolution. All the shares had been 
allotted before the institution of the 
suit. The Court may, under this sec- 
tion, award A campensation for the 
non-performance. 
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1 Legislative changes. — This section corresponds to the old Sec. 19 of 
the repealed Specific Relief Act, 1877. Sub-clause (1) of the section re-enacts 
the law as contained in Cl.(l) of the repealed Sec. 19 with suitable variations. 
For the words “any person suing'*, the words “in a suit have been substi- 
tuted. The word “claim” has been substituted for the words “ask for” and 
the word “plaintiff” has been inserted before the words “performance of a 
contract”. Sub-clause (2) of the section reproduces verbatim the language 
of para, 2 of the repealed Sec. 19 with this alteration that the word “such*’ 
has been inserted before the word ‘‘compensation . Sub-section (3) of the 
section reproduces the language of para. 3 of the repealed Sec. 19 while 
para. 4 of the repealed section has been substituted by the new sub-clause (4) 
of Sec. 21. Sub-clause (4) of the new section provides the mode and 
manner of determining the amount of compensation under this section. 
It lays down the principle which would govern the determination of the award 
of compensation under this section and enacts that the principle contained in 
Sec 73 of the Contract Act would determine the amount of compensation. 
Under this section sub-clause (5) is new. It provides that the compensation 
under this section shall not be awarded unless the plaintiff has claimed it in 
the plaint. But there is an important rider attached to this sub-clause, which 
is to the effect that the Court shall, at any stage permit the amendment of the 
plaint so as to permit the plaintiff to include his claim for compensation on 
such terms, as the Court may deem fit. The explanation to the section re- 
enacts the language of the old explanation without any change. Illustrations 

have been deleted. 


2 Reasons for the change. — -The reason for recommending the changes 
have been given by the Law Commission of India, in their Ninth Report on 
the Specific Relief Act, 1877, at pages 17, 18 and 19 m the tollowing 
words i They say i “There has been some difference of opinion among the 
High Courts as to the meaning of the word ‘compensation iii Sec, 19 
The Calcutta High Court, ^ while interpreting Art. 116 (Art. 55, new) of the 

Limitation Act has observed : 

‘As Lord Esher observed in Dixon v. Calcroft^ the expression com- 
oensatlon is not ordinarily used as an equivalent to damages, although 
as remarked by Fry, L.J., in Skinner's Co, v. Knight,^ compensation 
may often have to be measured by the same rule as damages m an 
action for the breach. The term compensation as pointed out in the 
Oxford Dictionary, signifies that which is given in recompense an 
equivalent rendered. Damages, on the other hand, constitute the sum 
of money claimed or adjudged to be paid in compensation for loss or 
injury sustained ^ the value estimated in money, of something lost or 
withheld. The term compensation etymologically suggests the image 
of balancing one thing against another ...* 


“On the other hand, the Nagpur High Court-^ has held that the word 
•compensation’ used in Sec. 19 (old) of the Spwific Relief Act should be 
understood in the sense of damages as contemplated in Sec. 73 of the Contract 
Act. The same conclusion might be said to follow also from the observation 
of the Privy Council in Ardeshir's case'^ that old Sec. 19 of the Specific Relief 


1. Mohd. Mozaharal Ahmad v, Mohd. 
Azimuddin Bhuinya, A.l.R. 1923 Cal, 
507 at pp. 511.12, 

2. (1892) 1 Q. B. 458. 

3. (1891) 2 Q. B. 542. 


Pratapehand 0. Raghunath Rao, A.I.R* 
1937 Nag 243 ; Dwarkapraaad v. 
Kathelon, A. 1, R. 1955 Nag. 38, 

I, L, R, (1928) 52 Bom. 597 (P. C.). 
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Act, with the exception of the explanation, embodies the same principle as 
Lord Cairns Act, which enabled a suit or to claim both specific pertormance 
and damages for breach of contract in the same proceedings. But the Privy 
Council did not disapprove of the view expressed in the Bombay High C ourr,^ 
by Macleod, O. J., that the word ‘compensation* was used with the intent to 
emphasize the fact that the Court in awarding compensation was n )t bound to 
follow the ordinary rules with regard to damages for breach of contract and 
that the measure of damages was not necessarily the same as in a suit for 
damages for breach of contract. Later, however, the Privy Council in a case^ 
under Sec. 19 (old) upheld a decree on the footing of ‘damages* for breach of 
contract, [n a Bombay case,® Chagla, J. (as he then was), has held that in 
deciding whether the plaintiff is entitled to compensation, the principle, which 
the Court must adopt, is the same as underlies Sec. 73 of the Contract Act, 
that is to say, the plaintiff is bound to prove some loss or damage. But there 
may be cases where the injury cannot be assessed in terms of money. In such 
cases, the Court would award nominal damages. 

'‘In these circumstances, we think it is desirable to provide that compen- 
sation under the present section should be assessed on the same principles as 
are followed under Sec. 73 of the Contract Act. 

“There has been a difference of judicial opinion as to whether the Court 
has power to award compensation in a suit for specific performance, where 
the plaintiflf has not specifically prayed for it in the plaint. The Lahore^ 
High Court has held that the Court has the power to award damages whether 
in substitution for or in addition to specific performance even though the 
plaintiff has not specifically claimed it in the plaint. 

“The Madras® High Court has, however, held that the Court cannot 
award damages in addition to specific performance in the absence of a specific 
claim for damages and a proper pleading stating why the relief of specific 
performance would be insufficient to satisfy the justice of the case and the 
amount which should be awarded. The Madras view would appear to be 
based on the principle that there should be a proper pleading in every case. 
While it is proper that the Court should have full discretion to award damages 
in any case it thinks fit, one cannot, on the other hand, overlook the 
question of unfairness and hardship to the defendant, if a decree is passed 
against him, without a proper pleading. 

“What we recommend is that in no case should compensation be decreed 

unless it is claimed by a proper pleading, it should be open to the plaintiff 

to have an amendment, at any stage of the proceeding, in order to introduce a 

prayer for compensation, whether in lieu of or in addition to specific per- 
formance. -’e ^ ^ 


In Ol. 20 of the Notes on Glauses, which deals with Sec. 19 (old) and 
Sec. 21 (new) of the repealed Act it has been stated: “This is Sec. 19 of the 
existing Act (of 1877) with the following changes : 

(i) sub-clause (4) (new) makes it clear that the compensation to be 
awarded is to be determined on the basis of Sec. 73 of the Indian 
Contract Act, 1872 ; 


1- Saatoon o, Ardeahir, A.Z.R. 1926 Bom. 
189. 

2. Ranyi v. Kiihore, (1927) 117 1. G. 1 
(P. C.). 

Ramchaadra v. CSiinubhai, A.I.R. 1944 
Bom. 76. 

^•R.A.— 85 


4. A. P. Pratinidhi Sabba 9, Lahori, 
I.L.R. (1924) 5 Lab. 509. 

5. Somesuadram 9 . Chidambaram, A.I.R. 

1951 Mad. 282. 

6. Report of the Law Gomminion on the 
Specific Relief Act* at pp. 17-19. 
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(i7) it is provided in sub-clause (5) (new) that compensation has to 
be specifically asked for before it can be granted, and that the Court 
should allow the plaintiff to amend his plaint at any stage of the pro- 
ceeding for the purpose. 

Clause 21. — Clause 21 is new. Sec. 21 (new). Sub-clause (l)'(fl) (of 
present section) introduces a rule, now settled by judicial decisions, that in 
order to avoid a multiplicity of proceedings the plaintiflF may claim a decree 
for .possession in a suit for specific performance, even though strictly speaking 
the right to possession accrues only when specific performance is decreed. 

In some cases it has been held that the Court may, in a suit for specific 
performance, direct a refund of earnest money while refusing specific perform- 
ance if the facts disclose a case for such a refund. Sub-clause (^) . (new) of 
Sec. 21 gives effect to this and also permits the plaintiff to claim any other 
relief. 

It is, however, provided that any such relief will not be granted unless a 
claim in that behalf is made by plaintiff either initially or by an amendment 
at a later stage, but that does not prejudice his right to compensation under 
Cl. 20. 

3. Scope of the secti. n. — This section deals with the powers of the Court 
to award compensation. Sub-section (1) of the section prescribes that the 
plaintiff in a suit for specific performance of a contract, may also claim com- 
pensation for the breach of the contract either in addition to or in substitution 
of the specific performance. Sub-section (2) of this section enacts that the 
Court when it decides in a suit for specific performance of the contract that 
the conduct of the defendant is such that the plaintiff should be awarded com- 
pensation for the breach of the contract, it shall award such compensation, as 
the Court may decide. Sub-section (3) of this section says that in appropriate 
cases the Court shall, if it decides that the justice of the case warrants that the 
plaintiff is entitled to specific performance of the contract but merely decree- 
ing the suit for specific performance is not adequate or sufiScient to meet the 
ends of justice, it shall award compensation also. 

Sub-clause (4) of this section lays down the principle which should guide 
the Court in determining compensation under this section. It enacts that the 
principle contained in Sec. 73 of the Contract Act should be the sole guiding 
factor in determining the amount of compensation. Sub-clause (5) of this 
section provides that unless the compensation has been specifically claimed on 
the plaint by the plaintiff in his suit for specific performance of the contract, 
the Court shall not grant him the compensation. The proviso permits the 
Court to permit amendment of the plaint, at any stage of the suit, so as to 
include the claim for compensation in a suit for specific performance of the 
contract although such, relief* was not claimed by the plaintiff at the earliest 
stage of the suit, in the plaint. 

The explanation enacts that although the co .tract has become incapable 
of specific performance, it shall not preclude the Court from exercising his 
jurisdiction under this section. 

The main object of enacting this section is that in order to do substantial 
justice between the parties, the Court should be armed with suflSciently wide 
X powers and to prevent multiplicity of suits. 
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under the section. — [t is clear that the first part of Sec. 19 
(new Sec. 21) only enables the person suing for specific performance to ask for 

compensatio^nfor Its breach. He may do so either in addition or in substitu^ 
non for such performance. 

. part of Sec. 19 (new Sec. 21) imposes a mandatory duty upon 

the Court to award compensation, whether it is asked for or not, provided 
three conditions are satisfied. They are: the Court must decide that specific 
perfornoanc'; ought not to be granted; there must be a contract between the 
parties which must have been broken by the defendant against whom the 
compensation is to be granted; and, the plaintiff must have proved his right to 
the compensation to be awarded, ft seems to be obvious that this part of 
Sec. 19 (new Sec, 21) comes into play only when there is privity of contract 
between a party against which an order for compensation in lieu of damages 
for breach of contract can be passed. In fact, the compensation here spoken 
of IS really the damage incurred by a party berause the other contracting party 
broken it. It follows that it should lie awarded only against the party 
which has broken it A third party, which has not broken the contract, may 
place Itself in such a position that the contract may be specifically enforced 
against it as though it had entered into the contract. Nevertheless, there is 
no corresponding provision which would transfer the damages to be paid as 
compensation for breach of contract from the shoulders of the party actually 

tho breach on to those of the party which had merely taken 
«ie benefit of that breach. To make the subsequent purchasers liable to pay 
damages or compensation under.Sec. 19 (new Sec. 21) of the Specific Relief Act 
would be nothing short of enforcing a charge upon the property purchased 
by them. This would be illegal. ^ 


S. The main object of the section — -The object of the section is to pre^ 
vent a multiplicity of suits and to do complete justice between the parties.^ 
A suit may be brought for specific performance of a contract or specific per- 
lormance plus damages in substitution of such performance with an alternative 
claim for damages for breach of contract.^ The plaintiff may pray for judge- 

contract in specie and may in addition seek 
relief, the ^*€hl to which springs out of the contract, e.g. possession of the 
property which the defen lane has agreed to convey to him.^ The word “com- 
pensation as used in this section 'should be understood in the sense of the 
damages contemplated in Sec. 73 of the Indian Contract Act. As Sec. 73 says, 
the damages are to be awarded as compsnsatioa for any loss or damages 
arising naturally in the usual course of things from the breach of the contract; 

« ^ contract of sale by the vendor, the vendee 

of the compromise with the subsequent purchaser obtains more than 

exercising its discretion rightly in refusing to 

rtTclVri!.*/" as against the vendor, even though 

Jhe vendee provides, for the return of the earnest money by 

damages.^ Court can award damages in the suit for specific 
performance though not specifically prayed for. It ought to award where 


1. Jhaadoo a. Rameah Chandra, A. I. R. 
1971 All, 189 at p. 192 i 1970 A. L. T. 

Ed., -455.. 

,rpyement Truft y. Surbor* 








K. 541. 

’ ^^jiraingh, 160 1. C. 988; 


Madan Mohan o. Gaxia Prasad, 14 
G, E. J. 159 ; MS also 4 1 P, E. R 1913 • 
18 1. G. 239 ; 19 I. C. 907, 

5. Pratap Chand v, Raghunath Rao, 
I.E.R. (1938) Nag. 283 : 169 I. G. 887 : 

■ A. I. R. 1937 Nag. 243 at p* 245 ! 
1. L. R. 10 Nag. 29. 
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thinks that they should be awarded.^ Damages are not to be awarded in 
addition to specific performance unless special damages is shown to have 
resulted from the delay in completing the contract.® 

6. Damages” and * ^compensation” — Distinction between. — The words 
'‘compensation” and “damages” are not identical terms. They have sfeparate 
connotations and have different meanings. There is a great divergence of judi- 
cial opinion among the various High Courts as to the meaning of the word 
“compensation”. In Mohammad Mozaharal Ahmad v. Mohammad Azimuddin 
Bhuinya,'^ Mukherjea, J., while delivering the judgment of the Court pointed 
out the distinction between “compensation’* and “damages” in the following 
words: He says : “As Lord Esher observed in Dixon v. Calcfoft,^ the expres- 
sion ‘compensation’ is not ordinarily used as an equivalent to damages, 
although as remarked by Fry, L. J., in Skinner* s Co. v. Knight^ compensation 
may often have to be measured by the same rule as damages in an action for 
the breach. The term compensation as pointed out in the Oxford Dictionary, 
signifies that which is given in recompense, an equivalent rendered. Damages, 
on the other hand, constitute the sum of money claimed or adjudged to be 
paid in compensation for loss or injury sustained; the value estimated in 
nioney, of something lost or withheld. The term compensation etynaolo- 
gically suggests the image of balancing one thing against another; its primary 
signification is equivalence, and the secondary and more common meaning is 
something given or obtained as an equivalent. The derivative meaning was 
familiar to the Roman Jurists and reappears in the modern codes founded on 
the Civil Law.”® In Dwarka Prasad v. Kathleen Florence Btirns^ it was 
stated : “Compensation is something which is intended to place the 
plaintiff in the same position he would have been, if the defendant had 
not committed the breach and agreement had been performed. The 
Act, however, does not provide for the measure of compensation. It is well 
settled that the word ‘compensation* used in Sec. 19 (new Sec. 21)* Specific 
Relief Act, should be understood in the sense of damages contemplated in 
Sec. 73, Contract Act.”® 

Regarding the actual measure of damages the Court said® “The 
ordinary measure of damages is a difference between the contract price and 
the market price on the date of the breach”. In Pratap Chandra v. Raghunath.^^ 
it was stated: “The word ‘compensation* used in Sec. 19, Specific Relief Act, 
(1877) (which corresponds to Sec. 21 of the present Act) should, therefore, be 
understood in the sense of damages contemplated in Sec. 73, Contract Act, 
which has been held in India to apply to cases of breaches of contract to sell 
immoveable property.” Now by enacting sub-clause (4) to this new Sec. 21 
all the distinctions between “damages** and “compensation** have become 
useless. 


1. Arya Pradishak Pritinidhi Sabha o. 
Ghaudhri Ram Ghand, A, I. R. 1924 

^ Lah. 713 at p. 716 i I.L.R. 5 Lah, 509' ; 
83 1. G. 1047 i see also I.L.R. 19 Boxn. 
764 at p. 770: A.l.R. 1925 Lah. 132: 80 
I. G. 712 i 51 I. G, 908 ; 9 L. W. 471 : 
1919 M. W. N. 714 J Krishna Aiyar v, 
Shamanna, 17 1. G. 497 : 23 M. L. J. 
610. 

2. Ghinok v. Marchioness of Ely, 34 L. J. 
Gh. 399. 


3. A,I.R. 1923 Gal. 507 at pp. 511-12. 

4. (1892) 1 Q; B. 458 at p. 463, 

5. (1891) 2 Q. B. 542. 

6. Sohm, Institutes of Roman 1^9 3rd Ed., 
pp. 458-63. 

7. A. 1. R. 1955 Nag. 38 at p. 40. 

8. See Adi Kcsavan Naidu ». Gurunatha 

Chctti, A. I. R. 1918 Mad. 1315. 

9. Dwarka Prasad 9. Kathleen Florence 

Burns. A. I. R. 1955 Nag. 38 at p. 41. 

10. A. I. R. 1937 Nag. 243 at p. 245. 
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Because in all suits for breach of contracts whenever the plaintiff claims 
monetary equivalent of the loss suffered by or the injury caused to him by such 
breach he claims the money which he thinks would recompense his losses or 
make up the injury and it is a matter of no consequence to him whether such 
monetary recompense is termed “compensation” or “damage” in legal 
phraseology. The Legislature has now by incorporating sub-clause (4) to the 
present section set at rest the judicial controversy in this regard. 

7. Applicability of the section. — It is clear that the first part of Sec. 19 
(Sec. 21 of the new Act) only enables the person suing for specific perform- 
ance to ask compensation for its breach^ He may do so either in addition or 
in substitution for such performnnce.^ 

This section applies only when the plaintiff sues for the specific perform- 
ance of the contract, it matters little whether ia such a suit he claims other 
alternative reliefs in his plaint; what is absolutely necessary in ord;r to attract 
the provisions of this section, is that the suit should essentially be of specific 
performance of the contract. Thus where the plaintiff frames his suit for the 
recovery of damages, refund of money or the like, such a suit cannot be termed 
as a suit for specific performance of contract and is not co^^ered by this 
section. This section also applies to those cases where the plaintiff initially 
claims specific performance of contract but at a later sta^e by seeking amend- 
ment he converts it into a suit for money or damages or for compensation by 
giving up his claim for specific performance of the contract altogether. But 
where the plaintiff initially frame.s his suit for damages for a breach of con- 
tract, but does not frame it as a suit for specific performance of contract and 
claims no relief in this regard, he subsequently cannot be seeking amendment 
in the plaint and including the relief of specific performance of contract 
convert it to one for specific performance, and in such a case the provisions of 
Sec. 21 (new) have no application. 

This section does not apply to cases in which the Court is forbidden 
under the law to grant specific performance of the contract. Where the plain- 
tiff entered into agreement with the defendant on 7th January, 1941, to 
purchase the property in question for Rs, 1,403, out of this sum Rs. 200 were 
to be paid as part of the purchase money and the balance was to be paid in 
monthly instalments of Rs. 15, the entire amount being payable by the end of 
December, 1947; that the plaintiff having paid a sum of Rs. 200 and irregular 
monthly instalments and the defendant accepting the same, in a suit by the 
plaintiff for the recovery of the suit property, it was held that by the act and 
conduct the defendant had waived the rights to insist upon regular payments 
and the plaintiff was lulled into the belief that she need not pay the instal- 
ments of Rs. 15 regularly but that if she paid the full sum by the end of 
December, 1947, *the defendant would be content and convey the property to 
her, and that the defendant could not now say that the plaintiff had committed 
breach of the agreement and that it was no longer enforceable by her. It was 
further held that by his conduct the defendant clearly waived the defaults of 
the plaintiffs in the regular payments of the monthly instalments, that in 
addition to the stipulation regarding payment of instalments, there was the 
express agreement that the full purchase mojey was to be paid before the end 
of December, 1947, the defendant, having not issued any notice or otherwise 
intimated to the plaintiff of the intention to cancel the agreement before dis- 
posing of the suit property to defendant No. 2, that the contract was still 


1. Jhandoo P, Ramesh Chandra, 1970 A. L. J. 969 at p. 972 
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subbisting and enforceable'; that as the plaintiff herself was negligent and 
irregular in tn -iking p ynient and the defendant was lenient towards her in 
accepting irregular payments an 1 waiving the right to enforce the agreement, 
the plaintiff was not ciuitled to seek enforcement of the contract, that award 
of compensation for the breach of the contract was the ad.quate relief that 
could be appropriately granted to her.^ 

In Killer v. British Columbia Orchard Lands, Ltd.i^ the facts were these: 
“The respondent company agreed to sell same lands in British Columbia to the 
appellant under an agreemmt, which provided that the purchase money was 
to be paid by specified instalmiots at cert in specified dates Time was dec- 
lared to be of the essence of ihe agreement, fn default of punctual payments 
at an appointed date, the agreement was to be null and void, all payments 
already made were to be absolutely forfeited to the vendor and the vendor was 
to be at liberty to resell the property immediately. The first instalment was 
duly paid but the second was not paid on the day fixed for payment and the 
date was extended by three weeks to 7th July, 1910. On the 8th of July, 1910, 
the appellant wrote to the company explaining the circu instances which 
prevented his paying money on 7th. but promising to pay positively on the 
I2th. On the 9rh the compiny sent him a telegram saying that the deal was 
off and brought th: action to enforce their rights according to the strict letter 
of the agreernent, The app llant counter-claimed and asked for specific per- 
formance after p lying the balance purchase money into the Court. It was 
held by the Priv'y Council that by the law of British Columbia as well as by 
the English law the condition of forfeiture was in the nature of a penally 
from which the appellant w.is entitled to be relieved on payment of the pur- 
chase money and they accordingly decreed specific performance on the 
counter-claim. Lord Macnaghten said that in such a case the penalty stipula- 
ted in the agreement if enforced according to its letter becomes more and more 
severe as the agreement approaches completion and the money liable to con- 
fiscation becomes larger.’* 

In Steedman v. Drinkle,^ the facts in -short were these : “James Campbell 
White, agreed by writing, dated 9tli December, 1909, to sell 160 acres of land 
in the province to one LoveriJge for 16,000 dollars of which 1,000 dollars 
were paiJ on signing the agreement and the balance was payable in anunal 
instalments on Ist December in each year. Lov^eridge entered into the agree- 
ment on behalf of the respondent, John C. Drinkle, who along with one Hair 
was the real purchaser. In January, 1910, the insterest of Hair under the 
agreement was acquired by the respondent W.R. Drinkle and on 24th January, 
1910, Loveridge assigned the agreement to the respondent. Just before this 
date. White died intestate. On I8th April, 1910, Letters of Administration 
to his estate were granted to Steedman, the appellant, in the Province of 
Ontario and on 25th May, 1911, the grant was re-seuled in the Province of 
Saskatchewan on 22nd July, 1910 : the appellant as administrator purported 
to approve the assignment. The material provisions of the agreement in 
addition to those already stated, were that the instalments of purchase 
money and interest thereon were payable at Hamilton, in the Province 
of Ontario : that the purchaser would cultivate the land in manner specified, 
and would pay the instalment as they fell due on the days men lioned. It 
was further provided that on any default the whole of the principal and 


I* Rahmath Unniaa Begum v. Shemoga 2, (I JIS) A, G. 319 : 92 L. J. P. C. 77. 

Co-operative Bank Ltd.. A, I, R. 1951 3. A. I. R. 1915 P. C, 04 at pp. 94 to 96 J 

Mys, 59 at pp; 61, 62 and 64. (1916) 1 A. G. 275. 
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taterest secured by the agreement should at once become due and he navahie 

On determined, at the oSon of ^heSor’ 

tocS tothe mentioned with interest, the v ndor was' 

of the agreement the n.ir ""u* possession on the execution 

vend"! alt ve^rlv ’r.Jl h'^lding the premises as tenant to the 

rnsta?m!nts. ^ applicable in satrsfaetioa of the 

anv of purchaser should make default in 

f"'; to be made vendor should be at liberty without notice 

^n accost ‘-‘“d ‘o r^ain an^’ payments S 

proven!etTsmtde L damages, and to retain ail im- 

defic^^nrv In 7 ^,^^ • U e*se to proceed to aaother sale, any 

rVijit:f*r ^frt ^ Tu ^ costs, chac^cs, and exp iscs to be borne by the pur* 

these nr declare the contract void unTr 

dr!s!ed ?naT«^m™'®^‘ notice to the purchaserad- 
Sdterai^o! rh?!!«"’-'“'‘'fi^- '* was also provided that time was to be 

uPless approved by the !!ndor or 'hi! '‘“a™'- “> »e valid 

not Daid*’^ThVfn*^''n'^'*,'°u*®*"’®”'’ falling due on 1st December, 1910, was 
fheaereemJ^ solicitors, gave notice cancelling 

!e\"de?rd'“h"‘ am?u!.rr"''\"ut'^he^'a r°" 

"r , ? ’ appellant declined to receive it, and 

da^s lafen^ ^ whereupon another and formal tender was made a few 

»i,.i • respondents then brought the action in which this appeal arises 
und^ performance, and in the alternative relief from forfeiture 

under the terms of the agreement. Mr. Justice Newlands thought that the 

should"be of Vs°'*s agreement providing that time 

was wllhna^o Li- ►k’ which had been made. He 

under f®hvve the responj^ents from forfeiiure of the amount paid 

respondents, however, did not accept this offer 
and appealed. The Supreme Court held that the case was governed by the 

wlliei°^ *“ V. British Columbia Orchard Lands, Ltdd in 

uavmenL'L^i* somewhat similar agreement, that the stipulation that 

instalments might, on forfeiture, be retained, was 
nnJI^ a stipulation for penalty, and should be relieved against. In that case 
ins a'^nrrf “^.‘’^“^^Jtances, specific performance was also granted, notwithstand- 

^hc Supeme Court fol- 
“ believed to have been laid down by this Board, and decreed 

specific performance in addition to relief from forfeiture. 

‘‘Viscount Haldane, who spoke for the Judicial Committee of the Privy 
^uncil said : ‘As to the relief from forfeiture, their Lordships think that 

were right in holding, for the reasons assigned in the 
rortner decision of this Board, that the stipulation in question was one for a 
penalty, against which relief should be given on proper terms. But as regards 
ppee c performance they are of opinion that the bupreme Court were wrong 

Justice Newland’s judgment. Courts of Equity, which look at 

letter of agreements, no doubt exercise 
eac*? jurisdiction which enables them to decree specific performance in 

Where justice requires it, even though literal terms of stipulations as to 


If <1913) A. C. 319 : 108 L. T. 306 i 82 L. J. P. C. 77 : 29 T. L. R. 319 : 556 S. J. 338 
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time have not been observed. But they never ‘J*’® ^00.^ 

the parties have expressly intimated in their agreement that it is ‘o aPP^' 
by providing that time is to be of the essence of their bargain. If iude^, me 
parties, having originally so provided, have expressly or by implication waived 
the provision made, the jurisdiction will again attach. 

“In the case referred to, this appears to have been what happened, for 
Kilmer v. British Columbia Orchard Lands, Ltd> was an appeal in which the 
fact that the company had sold land for a price to be paid in instalments at 
specified dates, with a clause of forfeiture, in default of punctual payments, 
both of all rights under the agreement and of all payments already made. 
S was/ as in the present case, declared to be ef the essence of the 
agreement. Default in punctual payment having occurred, the company 
claimed a declaration that the agreement was at an end, and for their strict 
rights under its terms. Kilmer, who was the purchaser, counter-claimed tor 
specific performance. This Board held that, as regards the company s claim, 
the stipulation for forfeiture on which it was founded was in the nature ot a 
penalty, against which relief ought to be granted on terms. 


“So far the decision, which merely applied a well-known principle, is 
easy to follow, and in their Lordships’ opinion so far it governs the present 
case. But the Board went on to ^decree specific performance. As time was 
declared to be of the essence of the agreement, this could only have been 
decreed if their Lordships were of opinion that the stipulation as to time nad 
ceased to be applicable. On examining the facts which were before the Bo^d, 
it appears that their Lordships proceeded on the view that this was so. The 
date of the payment of the instalment which was not paid had been extended, 
so that the stipulation had not been insisted on by the company. The learned 
counsel who argued the case for the purchaser contended that, when the 
company had submitted to postpone the date of payment they could not any 
longer insist that time was of the essence. Their Lordships appear to have 
adopted this view, and on that footing alone to have decreed specific perform- 
ance as counter-claimed. 


“In the present case there has been no such agreement to extend tin^, 
nor anything that amount to waiver of the right to treat time as of the 
essence. While, therefore, the Court below was, in the present case, right in 
holding that the appellant could not insist on forfeiture in accordance with the 
strict terms of the agreement, their Lordships are of opinion that ‘there was no 
justification for decreeing specific performance. They think that the respond- 
ents should, even at this late stage, be relieved *frora forfeiture of the sums 
paid by them under the agreement as proposed by the learned Judge who tried 
the case’.” 


In Stickney v. Keehle No, l.^ there was an agreement in writing by which 
the appellants agreed to purchase from the respondent certain agricultural 
lands, and received a sum of money by way of deposit, a date was 
the completion of the contract, but in the agreement it is not stated that the 
time was the essence of the contract. At the date of the contract the deten- 
dants had no title to the land and therefore they delayed the completion oi 
the contract till they had perfected the title by obtaining deeds of conveyance 
in their favour. The plaintiff continuously pressed for the completion of tne 


1. (1913) A.G, 319 : 108 L.T. 306 ; 82 L. J. 
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contract. He gave notice to the defendants to this effect. After the expiry 
of three months fixed for the completion of the contract, the plaintiff gave a 
notice to the defendants requiring them to complete it in a fortnight and on 
their failure to do 30 the plaintiff brought an action for the return of the 
deposit. It was held by the House of Lords that there had been unnecessary 
delay in the completion of the contract for which the defendants were respon- 
sible and that in the circumstances the time limited by the notice was sufficient 
to cancel the contract. 


Vasudevamurthy, J., in Rahmat Unnissa Begum v. Shimoga Co-operative 
Banky Ltd.,^ says : is a well-recognized rule that time is not normally to 

be considered of the essence in a contract to sell or purchase immoveable pro- 
perty though either party has a general right to have the contract performed 
within a reasonable time according to the circumstances by giving a notice to 
the other side.**^ Shanmugam Piilai v. Annalakshmi Ammaiy^ the facts were 
that the properties in suit were mortgaged along with other properties to the 
respondents family by the appellants who were their owners. The mortgagors 
then sold the suit properties to one belonging to the family of the mortgagees. 
Two days later two further documents cam^ to be executed by and between 
the parties. The first was a lease-deed executed by the purchaser as lessor and 
appellant No. 1 as a lessee and the second was a registered agreement where- 
by the purchaser agreed to reconvey the properties to the appellant by a 
specified date for the same sum as was the consideration for the earlier saic- 
deed but subject to the condition that if the lessee was in arrears as to the 
lease amount, the agreement would stand. It was also stated in the agreement 
that time was the essence of the agreement. The lessee defaulted in payuient 
but subsequently made payments which were accepted by the lessor. But 
when the default was committed in the payment of the fifth instalment, 
another member of the lessor’s family to whom the property had been allotted 
in partition by notice terminated the lease and cancelled the agreement to 
repurchase the suit property. Another default was committed and the lessor 
demanded payments of money as damages. The lessor thereupon paid certain 
sums and made endorsements of the payments on the lease-deed. A suit was 
filed by the lessee prior to the specified date for specific performance of the 
registered agreement. Patanjali Shastri, J., ([elivering the majority judgment 
of the Court at pages 41 and 42 said : “It is well settled that when a person 
stipulates for a right in the nature of a concession or piivilege on fulfilment 
of certain conditions, with a proviso that in case of default the stipulation 
should be void, the right cannot be enforced if the conditions are not fulfilled 
according to the terms of the contract. Such conditions though relating only 
to payment of money, are not regarded as a penalty and courts of equity will 
not afford relief against a forfeiture for their breach. Thus, in Davis v. 
ThomasA which was decided on very simitar facts, there was a sale of the 
equity of redemption in a certain estate which was followed by a demise of 
the estate to ihe vendor for a term at a certain rent payable half-yearly. 
That was a collateral agreement whereby the vendor stipulated that he should 
have the right to repurchase the premises any time within five years at a price 
slightly in excess of the original price in case he ‘regularly paid the rent by 
4th June and 26th October* with a proviso that if defaults were made in the 


L A. I. R. 1951 Mya. 59 at p. 62. 
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payment of rent within the stated periods the agreement was to be void. 
The vendor failed to pay the rent at the periods stated and distresses for it 
had been levied on the premises, but within the five years he applied to 
repurchase and at the same time tendered the arrears of rent then due. The 
vendee having refused to reconvey, a bill was filed claiming specific perfor- 
mance or redemption on the footing that the transaction was a mortgage. 
The bill was dismissed by the Master of the Rolls (Sir John Leach) and the 
decision was affirmed on appeal by the Lord Chancellor (Lord Brougham). 
It was held that though in cases of non-payment of money the Court will 
relieve against penalty or forfeiture yet when it is not a question of penalty or 
forfeiture but a privilege is conferred upon payment of money at a stated 
period, the privilege is lost if the money be not paid accordingly. 

*‘The decision of the Privy Council in Kilmer v. British Columbia 
Orchard Lands, Ltd} is not in conflict with the above-mentioned principle. 
It was not a case of a stipulation for a right in the nature of a privilege or 
concession on fulfilment of specified conditions and the decision has no appli- 
cation here, 

*‘It was urged that a strict enforcement of the provisions of Cl. (3) of the 
agreement would result in great hardship to the appellant as the value of the 
property in question has since gVeatly increased. Such considerations, how- 
ever, can have no place in adjudging the legal rights of parties. As Viscount 
Finlay truly observed in Maclaine v. Gatty^ : 

‘ft is much better that these rights should be enforced even although 
there is hardship in the individual case, than that the principle should 
be trenched upon, as infringement of it might lead to confusion in 
law and possible hardship and difficulty in other cases.* 

“Then again at pages 42-43 the learned Judge continued : 

‘The question is : Did the acceptance of these payments in terms of 
this endorsement affect in any manner the position as it stood in 
relation to the agreement when these payments were made and 
accepted ? 

‘The position then as already pointed out was that forfeiture for 
non-payment of rent i .ad been incurred in resptct of the lease as well 
as the agreement both of which had therefore become voidable at the 
instance of Rangaswami. Having the option to affirm or disaffirm the 
transactions he had elected by giving notice in writing of his intention 
to determine the lease and the lease had accordingly determined. 
By the same notice he had also terminated the agreement as he was 
entitled to do under the terms thereof. Acceptance of payments as 
rents for the subsequent period from the appellant who was continuing 
in possession might result in renewal of the tenancy. But such 
renewal, even if one was to be presumed in the circumstances, could 
not ipso facto or of necessity, revive the appellant’s right of repurchase 
under the agreement which was a distinct transaction. I am unable to 
find anything in the terms of the agreement or in the subject-matter 
to which It relates, to indicate that, after both the transactions had 
been lawfully terminated, a renewal of the lease was to operate as a 
revival of the agreement.’ 


1. (1913) A. G. 319 : 82 L.J.P.C. 77. 
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“On the question of waiver the learned Judge says : There is no force 
in this argument which proceeds on a misconception as to what can amount 
to a waiver. As pointed out by Fry, J., as he then was, in Keene v. Biscoe,^ 
there must be some conduct inconsistent with the right claimed^or asserted 
before its waiver could be inferred or implied. In that case a creditor agreed 
not to call in the principal for two years if the interest was punctually paid. 
On default made on the due date, he demanded payment of the principal sum 
but subsequently accepted the overdue interest. Holding that the creditor 
had not thereby waived his right to demand such payment, the learned 

Judge observed : 

"Where a right has accrued it can be waived, but to amount to 
waiver there must be something done which is inconsistent with the 
continuance of that right. Now, the right here was to immediate 
payment of £400 and interest and the receipt of a portion of tnat sum 
is in no way inconsistent with that demand. I cannot conceive any 
case more different from that of receipt of rent after a forfeiture. . , . 
The receipt of money as rent is inconsistent with the determination 
of the lease. But I see no inconsistency here’.” 


In Tukaram Zipre v. Baban Dhondu,^ it was held that in a c^e where 
sanction was necessarry for transfer of the property, either the Court can 
compel the defendant to make the application for the same or appoint a Court 
Commissioner to do so or permit the plaintiff to make the application. The 
underlying principle of these cases is th it unless the transaction is itself of 
such a nature that it contravenes the law, it must be enforced by requiring 
the defendant to take such steps as are necessary m that direction. Much 
more so would be the case where the suit is not for specific perfor- 
mance but for damages, where the Court cannot specifically enforce 
the agreement of agency since it would be impossible to supervise the carrying 
out of it The plaintiff would in such a case not be barred from asking tor 
damages where the defendant does not carry out the contract not because 
the law prevents it but because he refused to take any action to satisfy the 
conditions imposed by law upon him before fulfilment of the contract. A 
case becomes much worse where the defendant terminated the contract after he 
had already got a wholesaler’s lijeuce for the drugs and he started competing 
the plaintiff’s sales by pushing the drugs of other manufactures.® 


8 Doctrine of mutuality.— In a decree for specific performance of a 
contract there is always an element of mutuality. The plaintiff as well as 
the defendant is bound by it. If the terms of the decree give the plaintiff a 
right of specific performance of the contract, they lay down his duties and 
obligations. If the defendant fails to carry out the decree, it can be specifi- 
cally enforced against him, but if the plaintiff fails to c^rry out his obliga- 
tions under the decree, the d-ffendant has legal right under the decree to 
en' orce those obligations against the plaintiff by applying for the enforce- 
ment of the decree against him. Thus a decree for specific perprmance of a 

contract is a double-edged sword capable of being wielded by both, i.e. the 

nlaintiff and the defendant with equal efficacy and effectiveness. It is capable 
of being enforced both by the plaintiff and the defendant as well. In Bai 
Karima Bibiv, Abder Rehman Sayad Banu,^ it was stated: “Mow it seems 
to me on general principles, leaving aside altogether the dealings between the 


1. (1878) 8 Ch. D. 201 : 147 L, J. Ch. 644. 

2. (1965) 67 Bom. E. R. 908. 

3. Soutnern Chemical WorV* ». Mohamed 


Husein Fakruddin Maniar, A. I. R 
1970 Bom. 128 at p. 130. 

4. A. I. R. 1923 Bom, 26 at p. 27. 
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defendants and other parties, that the decree for specific performance was 
capable of being executed by the defendants as well as by the plaintiff. If 
this were not so. it would follow that if a plaintiff who has obtained a decree 
for specific performance, refuses to take the sale-deed and pay the considera- 
tion-money, the defendant is left with no remedy whatever, while, owing to 
the decree passed against him, he would still be debarred from dealing in any 
way with the suit property. We think it is clear in such a case that a def^d- 
ant would be entitled to come to Court and ask for the payment to him 
of the consideration money for the purchase on his tendering a sale-deed.’ 

9. Specific performance and compensation. — A party to a contract has 
remedies in law, if the other party refuses or fails or omits to cpry out the 
terms of the contract so far as they relate to him. He may bring an action 
for the specific performance of the contract, offering to do his or after having 
performed his part of the contract. He may cancel the contract and bring a 
suit for damages for the breach of the contract. He may forego his right to 
enforce the specific performance of the contract and only sue for damages. 
He may sue for both, i. e. the specific performance of the contract and for 
compensation for its breach. This section deals with the power of the Court 
to grant to the plaintiff appropriate relief, i. e. grant a^ decree for specific 
performance of the contract, with or without compensation or grant com- 
pensation with or without enforcing specific performance of the contract and 
for that purpose permit appropriate amendments in the plaint of the plaintiff. 
This section has been enacted to enable the Court to do full and complete 
justice between the parties and to grant appropriate relief. The question of 
specific performance of the contract has to be considered from a number of 
standpoints, namely from the plaintiff’s point of view, from the defendant’s 
standpoint and from the point of view of the Court, The law of specific 
relief is a law of equity. When the plaintiff claims against the defendant 
specific performance of a contract with or without compensation, he claims 
the equitable relief and the Court of law acts as a court of equity when it 
grants or does not grant the plaintiff the relief for specific performance of the 
contract with or without compensation or gives appropriate relief with suitable 
conditions. For the guidance of the courts the law of specific reliefs has 
enunciated certain well-defined principles. Sections 9 to 13 of the Specific 
Relief Act, 1963, prescribed for the specific performance of contracts. Sec- 
tion 14(old) provides about the contracts which cannot be specifically enforced. 
Sections 15 to 19 of the preseilt Act detail the circumstances and the persons 
under which and for whom the specific performance of the contract could be 
had, while Sec. 19 (new) deals with cases in which relief of specific perfor- 
mance could be granted. Section 20 (new) prescribes di'^cretion and power of 
the Court while the present Sec. 21 (new) enacts about the award of compen- 
sation with or without specific performance of the contract and the Court s 

power and discretion relating thereto. In a suit for specific performance of 
the contract the appropriateness of the relief to be granted by the 
depends upon number of factors, facts and circumstances, namely (1) the 
terms and the nature of the contract, (2) the nature of the breach of the 
essential or unessential conditions of the contract, (3) the conduct of the 
plaintiff, his acts or omissions and defaults, (4) the conduct of the defendan 
and his liability for the breach or violation of the terms of the contract 
(5) the appropriateness and the suitability of the relief which would adequately 
compensate the plaintiff for his losses and injuries suffered by 
noD' performance of the terms of the contract by the defendant. The law 

requires ihat in order that the plaintiff be entitled to the relief of specinc 

performance of the contract he should himself treat the contract as subsisting 
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and alive, that he should allege and prove his continued readiness and willing- 
ness from the date of the contract to the date of the hearing of the suit, to 
perform his part of the contract. Thus where in a suit for specific perfor- 
mance of the contract the plaintiff announces during the course of the hearing 
that he is no longer ready and willing to perform his part of the contract he 
thereby renounces not only his right to the relief of specific performance of 
the contract but also disentitles himself to that relief and the Court has no 
power under the law, to decree specific performance.^ In Shib Kumar Barter jee 
V. Rasul Bux^ the Court, while considering the power and discretion of the 
Court in passing a decree in a suit for specific performance of the contract 
stated : 

“A court of equity is not bound to grant a decree for specific perfor- 
mance of an agreement even th* ugh the agreement is proved and the 
plaintiff has performed and/or is ready and willing to perform his part 
of the agreement. It has to take into consideration the entire agree- 
ment and the surrounding circumstances and other material facts to 
decide whether it would be proper to grant a decree for specific perfor- 
mance of the contract or not. Where it was found that the defendant 
was compelled to enter into an agreement for sale ot his property 
under tragic circumstances or where the defendant enters into an 
agreement for sale of his house and other properties for a sum wholly 
inadequate and much below the proper price under a terrible mental 
strain and under a sense of insecurity of his life and property, it was 
held that under such circumstances the Court should not compel the 
defendant to perform specifically his part of the agreement and the 
plaintiff was in law entitled to compensation as a proper and suitable 
substitute for specific performance. 

“When a plaintiff files a suit for the specific performance of a con- 
tract he has to make the election at that stage as to^ whether he wants 
to treat the contract as at an end or as stilt subsisting. If he treats 
the contract as at an end, he is precluded from subsequently bringing 
a suit for specific performance of the contract, whatever happens to 
his suit for damages. Once he has elected to terminate the contract, 
then no amount" of subsequent readiness or willingness on his part 
would make his suit for specific performance of the contract successful. 
It is no doubt open to the plaintiff to treat the contract as subsisting 
and alive and then sue either for specific performance of the contract 
or for compensation or for both. In a suit for specific performance 
of contract compensation forms a subsidiary or ancillary relief when 
both the reliefs are claimed or are granted It cannot be considered as 
independent or alternative, rather as one flowing from the main relief. 
The award of the relief is in the discretion of the Court and the alter- 
native can only be awarded by the Court only when the Cofirt decides 
in the light of the proved facts*that it was not a fit case co grant the 
main relief of the specific performance of the contract and that 
compensation would be the appropriate relief which would meet the 
ends of justice.” 

The limited effect of Sec. 19 was not long left in doubt, wide as are 
apparently Its terms. In a series of decisions ft was consistently held that 
just as its power to give damages additional was to be exercised in a suit in 


I. Ardeshir H. Mama 9. Flora Sasioon, 
A. I. R. 1928 P. C. 208 at p. 218. 


2. A.I.R. 1959 Cal. 302 at pp. 305-6. 
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which the Court had granted specific performance, so the power to give 
damages as an alternative to specific performance did not extend to a case in 
which the plaintiff had debarred himself from claiming that form of relief, 
nor to a case in which that relief had become impossible* Where the plaintiff 
had debarred himself from asking at the hearing for specific performance, 
and in such circumstances, notwithstanding Lord Cairns’ Act, the result still 
was that with no award of damages the Court could award none — the order 
would be one dismissing the suit with no reservation of any liberty to proceed 
at law for damages,^ In other words, the plaintiff’s rights in respect of the 
contract were at an end. 

The change in this matter effected in England by the Judicature Act was 
one in procedure only. It enabled every Division of the High Court to give 
both legal and equitable remedies, but it did not alter the construction or 
effect of a claim framed under Lord Cairns’ Act^ — nor the principles upon 
which the systems now combined were before the Act, separately administered. 
Accordingly an order dismissing an action for specific performance which 
before the Act would have been unqualified, remained after the ,Act a decree 
which excluded the possibility of legal relief. And here their Lordships would 
draw affection for convenience sake, to the definiteness with which that posi- 
tion is retained for India by See. 29 (old). Specific Relief Act. 

And, first, very notable is the fact that in the Act, the distinction be- 
tween the two kinds of action is maintained, a distinction obvious in England 
where originally they had to be brought in different courts, but not necessarily 
called for, when, as in India, both legal and equitable relief may be obtained 
in one. The distinction, however, is clearly indicated in Sec. 24 (c) (new) 
which enacts that specific performance of a contract cannot be enforced in 
favour of a person who had already chosen his remedy and obtained satisfac- 
tion for the alleged breach of contract : and even more directly is it manifest- 
ed in Sec. 29 (old) which enacts that the dismissal of a suit for specific perfor- 
mance of a contract shall bar the plaintiff’s right to sue for compensation for 
the breach of such contract. Although so far as the Act is concerned, there is 
no express statement that the averment of readiness and willingness is in an 
Indian suit for specific performance as necessary as it always was in England 
[Sec. 24 (b) is the nearest], it seems invariably to have been recognized, and, 
on p.^inciple their Lordships think rightly, that the Indian and the English 
requirements in this matter are the same.^ 

Now the close correspondence of the terms of this section with those of 
Sec. 2 of Lord Cairns’ Act, coupled with the presence in the Act of Sec. 24 (c) 
(new) and Sec. 29(old) already noted, indicating that the old distinction in case 
of breach of contract between the equitable and the legal form of remedy is still 
maintained and that the old conditions under which each could be asked for 
are being preserved, lead their Lordships to the conclusion that, except as the 
case provided for in the explanation as to which there is introduced an express 
divergence from Lord Cairns* Act, as expounded in England'* — the section 
embodies the same principle as Lord Cairns’ Act, and does not, any more than 
did the English Statute, enable the Court in a specific performance suit to 


1. See per Lord Selborne, Hipgi'ave v. 
Case, (1885) 28 Ch. D. 356 : 54 L.J. Ch. 
399 ; 52 L. T. 242. 

2. See Hipgrave o. Case, supra. 


3. Karsandas o. Gbhotalal, A, I. R. 1924 
Bom. 1 19 : 1.L.R. 48 Bom. 259. 

4, See Fergfuson o. Wilson, (1867) 2 Ch. 
77 : 15 W. R. 27. 
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breach” where at the hearing the plaintiff has 
debarred himself by his own action from asking for a specific decree.^ 

^ In Kumar Gokul Chandra Law v. Haji Mohammed Din.^ it was stated ; 

under the provisions of Sec. 19 (old), Specific 
Keiier Act, the Court has power to award compensation to the plaintiff for 

sneeifir plaintiff has not debarred himself from claiming 

Specific performance of the contract. * 

. . present Sec. 21 of the Act postulates the existence of a valid, com- 
* enforceable contract. The Court may, in its discretion, while find- 

was broken may still decide not to enforce the contract 

T £1 1 c* o V 1 ^ ^ I in a case where the 

p mtiii s suit for specific performance of thj contract was rejected on the 

ground that they were entitled to base their claim on an agreement which they 

themselves materially altered, they cannot subsequently claim damages on the 

basis of the original agreement on the ground that the defendant was guilty 

or the breach of the original contract as it stood prior to its alteration.^ 

10. Amendment of the plaint.— Where the plaintijff sues for a specific 
pertormance of the contract, but subsequently changes his mind to convert 
tnis suit tor compensation simpUciter it is open to him to do so and he can 

specific performance and can claim compensation 

instead, but he cannot recover compensation, without amending his plaint so 

fur. f compensation, and under the present section it is 
the duty of the Court to permit it in order to enable it to do substantial justice 
bCi ween the parties and grant adequate relief. And the amendment should be 

permissible for the plaintiff to 
^ange the nature ot the case by means of the amendment. In J<am Saran 

Mandar w. Mahahn Sahu,^ the question that was agitated before the Judicial 

committee of the Privy Council was whether the amendment of the plaint 

trom one for specific performance of the contract to that for compensation 

introduced a change in the nature of the suit and the Privy Council answered 

the question m the negative. In this case the facts were these : “The plain- 

° family, filed a suit against other 

members of the joint Hindu family with the allegations that the defendant 

tuJ • family and as karia entered into an agreement with 

H, ?! ‘he said family for 

receint o 1919, exctuted the agreement for such sale on 

receipt ot Rs. 9,000 as earnest money. The stipulation was that the registered 

fu'V .regular “anner would be executed within three weeks of the 
receipt of the balance of the sale consideration. The defendant No. 1 failed 

eule-heed, when called upon by the plaintiff to do so. The 

he prayed for the specific performance of the 
®r* 2>000 or, if for any reason a decree for specific 

^rformMce be not possible in the opinion of the Court, Rs. 9,000 the 
urriount of the earnest money, with interest thereon at Rs. 2 per 
S^“;h„hy way of damages, may be awarded to the plaintiff against the defen- 
, J^he rlefendant No, 1 denied that he had ever entered into the aeree- 

M^earneit*™ ‘he document or that he ‘‘received a single farthing 

as earnest money . There were other factual pleas as well. Other defendants 


1 . 


2 . 


Ardeshir H. Mama v. Flora Sauoon, 
A, 1. R. 1928 P. C. 208 at pp. 217-18 : 
J. L. R, 52 Bom. 597. 

A, 1, R, ISQS Gal. 136 at p. 138. 


3. V. Kamesbwara Rao e. H, Hema 
Lathamma .Rao, A. I, R. 1959 A. P. 
596 at p. 599. 

4, A. 1, R. 1927 P. G. 18 at pp. 18 to 20. 
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also contested the suit, denied the plaint allegations and even challenged the 
right of the defendant No. I to enter into such an agreement on their behalu 
The Trial Court (the District Judge) dismissed the suit holding that the said 
agreement was not genuine and that even if it was held to be genuine 
sideration passed for it, that the contract was not binding on other defendants 
as it was not for their benefit and that it was not an act of prudent 
ment. The plaintiff appealed before the High Court of Patna. Pending h s 
appeal defendant No. 1 died and his legal representatives and heirs were 
brought on the record. At the time of hearing ot the appeal ^1^^ plainti 
appellant’s counsel gave up the claim for specific performance of the contract, 
but contended that plaintiff was entitled to recover the earnest money paid 

(Rs. 9,000) with reasonable interest. The High Court only examined the 
issue of genuineness of the agreements and held that the document was genuine 
and without considering the finding of the District Judge on other issues se 
aside the decree of the Triai Court and decreed the plaintiff s sun for the reco- 
very of (Rs. 9,000) with interest against all the defendants. The Privy Council 
in appeal upset the decree of the High Court and dismissed the plaint^ s su . 
Lord Sinha, who delivered the judgment of the Board observed : The suit 

was framed as an ordinary suit for specific performance ot an agreement, with 
an alternative claim for damages for breach thereof, such damages being 
assessed at Rs. 9,000 (the earnest money paid), with interest at 2 percent, from 
date of agreement to date of realization. The amendment of the cause title 
in the appeal before the High Court on the death of defendant 1 above referred 
to, did not alter the nature of the suit. Nor did t ie abandonment oi the 
claim for specific performance at the hearing of that appeal alter the suit as 

framed into an action for money had and received, or for the recovery ot a 

debt.’* Then again at page 20, he concluded : “Their Lordships cannot 
accede to these arguments. It is not permissible by amendments to change 
the nature of the suit as framed ; and even if it were, the defendants affected 
by such amendment must have an opportunity to rebut such a new cause oi 
action, a course which would involve fresh written statements and a fresh trial. 
Their Lordships are unable to permit such a course at this stage.’* 

The rule is that when a party to a contract does not accept specific 
performance of a contract he, thereby, disentitles herself to claim compen- 
sation as an additional or alternative relief. 

11. Claim for damages as alternative prayer for specific performance.— 
So far as the claim for damages in substitution for specific performance is 
concerned, such an alternative prayer is ordinarily or normally made by way 
of caution for the reason that the granting of specific performance is a*scre- 
tionary with the Court even in the event ot the plaintiff proving that a breacn 
of contract had aris n in circumstances entitling him to make a prayer ^ tor 
sp.:cifij performance. The crucial question, however, is whether the provisions 
of Sec. 19 (new Sec. 21) cited above which enables* a plaintiff to asK tor 
compensation for breach of contract in addition to a prayer for specific perror- 
mance do not proceed upon the legal principle that the cause of action tor 
such additional damages is the same as the cause of action for the prayer tor 
specific performance, viz. breach of the contract of sale.^ 

12 Award of compensation in addition to specific performance of con- 
tract.— This section also deals with the question of award of compensation m 
addition to specific performance of the whole contract can be decreed. 

1. H. M. Kumaraswamy o. T. P. R. Rud- p. 216 : (1965) 1 Mys. L. J. 253. 

raaadhuja, A. I. R. 1966 Mys. 215 at 
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such a case the Court decides that specific performance is not suflScient^ 
satisfy the justice of the case, compensation should be awarded to the plaintiff. 
It also deals with the other case, viz. where in the opinion of the Court specific 
performance ought not to be granted but a contract betwe^ the^parties having 
been broken the Court shall award compensation for the breach of contract. 
But what is to be noted is, that in these cases where the Court is of the 
opinion that specific performance should be decreed and compensation also 
should be awarded, this section is attracted only if decree for specific perfor- 
mance of the whole contract can be granted. If specific performance of the 
whole contract cannot be decreed, this section has no application. The 
distinguishing feature of this section from Sec. 12 is that whereas Sec. 21 is 
attracted only in those cases where the decree for specific performan^ of the 
whole contract can be granted. Sec. 12 applies to cases where specific 
mance can be decreed only in respect of a part of the contract and for the 
remainder compensation is awarded. Section 12 applies to cases where the 

part which cannot be performed bears only a small proportion to the whole 
contract in value and aimirs of compensation in money, and further applies 
to cases where the part unperformed forms a considerable portion of the whole 
contract or does not admit of compensation in money. 

13 Compensation and indemnity. — “Oompensation** used in this section 
is different from “indemnity**. Banerji, in his valuable Treatise on the 
RHief Act 1877 at page 427 points out the distinction between 
“indemnity” and “compens ition” in the f< 5 l*owing words : He says * '‘^nd an 
indemnity must be distinguished from compensation. Neither a purchaser 
can be forced to accept a defective title with indemnity nor a vendee can be 
made to convey less than what he has sold plus an indemnity against the risk 
of eviction and the reason is that specific performance with compensation 
finally settled the matter, but not a specific performance with indemnity, 
which contemplates and almost involves litigation. In a contract for specific 
oerformance for sale of certain properties, with a condition attached that in 
the e^nt the vendor does not specifically perform the contract a certain sum 
was payable by him by way of damages. What the Court has to see is to 
cather ^he true intention of the parties by reading the contract as a who e. 
ff Ifter reading the whole of the contract the primary intention of the parties 
il ascertained the Court has to give effect to it and compel specific perlor- 
mance of the contract by means of the decree. In such a case the mention of 
a certain amount of damages for non-performance of the contract is only to 
ensure a specific performance of the contract rather than to provide for an 
alternative relief. In order that the condition for payment of damages in the 
event of the breach of the contract for specific performance might be construed 
as providing for an alternative relief to the main relief of specific performance 
it is necessary that there must be something in the deed of agreement itself to 
point out that damages mentioned in the deed were to be treated as full com- 
nensation for specific performance and were equivalent as to the specific 
nerformance ^ The test to determine whether there is an alternative contract 
is whether the defendant had an alternative choice to sell the land or to pay 
the amount mentioned in the agreement and if this is not so, and if the 
agreement points out that the sum mentioned was in the nature of a security 
for the performance of the contract, it cannot be said that the specific perfor- 
Mnce can be refused to the plaintiff. The law on the subject has been stated 

in Halsbury’s Laws of England,**^ 


1 . Smt. Labanya Ray J* ® 

indraMoban Mukherji, 68 G. W. N. 

61 1 at pp. 649-50. a t -o 

Jaiwant Singh p* I»hwar Singh, A.l.R. 

S.R.A.— 87 


3. 


1959 Raj. 88 at pp. 89. 90 : I. L. R. 
(1959) Raj. 6 : 1959 Raj. L. W. 55. 
Second Rd., Vol. 31, paras. 373-74. 
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Paragraph 373 reads as follows : 

“Where tr.e contract contains a stipulation that in the event of non- 
performance a certain sum of money shall be paid, that fact is not in 
itself decisive in considering whether or not specific performance 
should be granted. Nor does the distinction between penalty and 
liquidated damages affect the answer to this question. The answer is 
to be found by considering the intention of the parties, that Is, whether 
the party bound to performance has an alternative choice given to him 
by the contract, to perform or to pay the agreed sum, or whether he is 
bound to do a certain thing with a penal sum or sum by way of 
liquidated damages attached as security. In the latter case the Court, 
notwithstanding the penal clause, enforces performance, if the contract 
be such that, without the penal clause it would have been proper for 
specific performance ; 

Where the term as to payment of money as damages is put on a contract 
in order to secure the performance of the main condition of the contract, it 
cannot be said that the contract provides for two separate alternative reliefs. 
Such a contract clearly falls within the four corners of Sec. 20 (old) (corres- 
ponding to the present Act 1963,^) of the Specific Relief Act, 1 877 

Where a plaintiff sues for specific performance of the contract but does 
not include in his prayer the relief of compensation either in addition to or 
in substitution of such performance no decree for compensation can be passed 
in his favour because he has not sued for it. In a subsequent suit for compen- 
sation for the breach of the contract, when in the earlier case he omitted to 
claim compensation in his suit for specific performance of contract, he is 
debarred from claiming compensation under the provisions of O. II, R, 2, 
C. P. C., read with See. 21 (5) of the Specific Relief Act, 1963.^ 

14. Pleading. — Where the plaintiff has not averred and proved his 
readiness and willingness to perform his part of the contract he cannot hold 
the defendant responsible for the breach. Furthermore, when the guardian 
of the minor had no lawful authority or capacity to enter into the agreement 
for sale the contract is not binding on the minor, nor could he be held liable 
for payment of compensation, nor oould the guardian be made liable because 
he had purported to act not in his individual capacity but for the minor. 
As has been observed by their Lordships of the Privy Council in Sri Kakulam 
Subrahmanyam v. Kurra Subba Rao^ : “If an action had been brought for 
specific performance of the contract, it would have been brought by or against 
the respondent (minor) and not by or against his mother”. These words 
indicate that the suit for specific performance would be against the guardian 
and consequently he cannot be held responsible for payment of compensation 
under Sec. 21 (new) of the Specific Relief Act.'* 


1. Ste Achhru Ram s. Hari Singh, A.I.R. 
1960 Punj, 216 at p. 217; 61 Punj, L.R. 
659 ; I. L. R. (1959) Punj. 192. 

2. Ste Pratapa Chandra Koyal o. Rali- 
charan Acharya, A.I.R. 1963 Cal. 468 


at p. 469. 

3. A. I. R. 1948 P. G. 95. 

4. Addul Sattar 0 . Ismail, A.I.R. 1958 
M. P. 373 at pp. 378*79. 
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Measure of dam- 
ages is governed 
by Sec. 73, Con- 
tract Act. 

incurred by an 


15 Measure of dawsgos. — In England the rule of law as laid down in 

Flureau v, ThornhiiF and subsequently re-affirmed by the 
House of Lords in Bain v. FothergilF is that if a person 
enters into a contract for sale of a real estate knowing that 
he has no title to it nor any means of acquiring it, the pur- 
chaser cannot recover damages beyond the expenses he has 
incurrcu u» cuix action for the breach of the contract. He can only obtain 
o“h^J damages by an action for deceit. In India this rule of law was adopted 
in an early case by the Bombay High Court without reference to the provision 
of Sec 73 of the Indian Contract Act.* But this view has not been a^pted 
bv the’ Bombay High Court in subsequent rulings or by any other High Court. 
In India the^law^ is now well settled that the question of damages must be 
considered In the light of Sec. 73, Contract Act. This section does not admit 
of anv distinction between a contract to sell immoveable and moveable pro- 
nertv and damages with respect to a breach in either case are to be assessed 
on the same standard.* The measure of damages due to the purchaser Is the 

yilue of the land at the time of his eviction (if he is evicted 
M,Mure of for want of title of his vendor) and not merely the purchase 
damages. money he paid.* It is obvious that he is not entitled to any 

(Ja.rn£i 26 s it both tire the s&me. 


16 Prospective damages.— Prospective damages are only awarded when 

the Court may reasonably anticipate that the plaiatiflF would suffer damages 

in future in consequence of the defendanf s acts or omissions. There must be 
evidence from which the Court can anticipate it.^ 

Various methods are used in proving prospective profits. These methods 
are not mutually exclusive, but often one method is more leasible than others: 

Where the defendant has promised a fixed price, the simplest method 
is to prove the cost of total performance. Whether there has already been 
Dart-nerformance or not this witl enable the profit to be fixed. It the total 
costs would exceed the promised price, profits as an ciemeni: or damage are 

excluded. 


(T\ Evidence of past profits in an established business furnish a reason- 
able tesis for estimating future prohts.^ Brobable increase ot profits can be 
thown “ But if a business has not been started or .has been but recently 
lai^hed, estimates of profits are likely to be too speculative to be admissible.* 

m Profits made by others or by the plaintiff himself in a similar business 
or under a similar contract where the facts were not greatly different may also 
afford a reasonable inference ol the plaintiff s loss. 


1. 2W.B1. 1078. 

2, (1869) L.R. 4 Q.B. 659 : 7 H. L- 158. 

3, Sunder ji p. Cassibai, 1- it. 

1 1 Bom. 272. ^ ^ 

4, Abdul All 0. Gokul Duss, A. I. R* 

Sind 49 i Jai Kishen Das p. Arya Pra- 
deshak P^itinidhi Sabha* 1 

380: Nagar Ahmad Khan, IX-K- 

21 Bom. 175 ; Ranebhod p. Manmohan 
Das, I. L. R. 32 Bom. 165 ; Vallabh 
Das Vm Nagar Das, 23 Bom. E. K. 
1213 J Nabin Chandra v. Krishna, 
I. L. Re 38 Cal, 458 j Adikesbvan p. 


Gurunatha, I.L.R, 40 Mad 338 (F. B.) i 
39 I. G. 358 ; 32 M.LJ. 180: 22 M. L.T, 
300, 

5. Nagar Das p. Ahmad Khan, supra i 
Ranchhod p. Manmohan Das, supra, 

6. Ram Chandra Edibhai o. Ghanubhai 
Dalbhai, A. X. R. 1944 Bom. 76 at pp. 
8S-89 : 214 1. C. 42 ; 17 R. B. 55 : 45 
Bom. L. R. 1074. 

7. Boraer 0. Adams, 19 Ark. 219. 

H. Neal 0. Jefxcrson, 212 Mass. 517. 

9. Ellerton 0. Grove, 44 F. (2d.) 493. 
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In Sinclair Ref* Co. v. Jenkins Petroleum Process Co.J^ a bill for 
discovery of the use made by the defendant of a device was sustained in aid 
of an action at law for breach of a contract to assign an application for a 
patent ; that is, the profits derived by the defendant were treated as evidentiary 
of what the plaintiff would persumably have had. In Wilson v. Stocks^^ a 
tenant farmer suing his landlord for breach of the rental contract was allowed 
to establish his damages by the value of crops raised (less probable cost) by 
another tenant to whom the defendant leased the land on evicting the plaintiff. 
For breach of a contract of Exclusive Agency evidence of the profits made by 
the infringer are admissible to prove the plaintiff’s loss.^ 

(4) The evidence of experts if based on anything more than individual 
opinion or conjecture. The plaintiff, if qualified, as an expert, has been 
allowed to testify as to his opinion.'* 

(5) Where the evidence does not affwd a sufiScient basis for a direct 
estimation of profits, but the breach is one that prevents the use and operation 
of property from which profits would have been made, damages may be 
measured by the rental value of the property or by interest on the value of 

the property. 

17 Compensation for delay. — In case of a specific performance for the 
contract proper compensation for delay is granted. Ordinarily the buyer is 
entitled to the rents and profits of the property from the time the contract 
should have been completed,^ and the vendor is allowed interest on the 
Durchase money for the same period.® The fact that the moneys were lying 
dead makes no difference provided the delay was due to a fault on the part of 
the purchaser,"^ but not if the fault lay with the vendor.® 

Where a vendor delays making a conveyance beyond the agreed time, it 
mav be assumed that these jurisdictions which hold that a vendor acting in 
sood faith is not liable in damages for loss of the bargain where he is unable 
to nerform his contract owing to a defect of title would apply a similar rule 
where for the same reason he is unable to perform on the agreed day.^ Where 
the vendor becomes liable for delay, the normal rule of damages in action at 
law would seem to be the rental value of the premises less any advantage 
which the buyer may have had by retaining the whole or part of the purchase 
money together with any foreseeable consequential damages.^® If the delay 
is due to the purchaser’s fault, he is liable for interest, though the vendor has 
received no rents and profits and can, therefore, credit him with none.^^ 

18. Damages for delay ; performance during suit.— On this point Banerji 
says : “So, again, a plaintiff at the time he institutes his suit may be entitled 
to specific relief, but by the time the suit comes for trial the defendant may 
have performed the contract. In such a case, the Court may, if it finds that 
the injury has been caused to the plaintiff by reason of the defendant having 


1. 289 U. S. 689. 

2. 231 Ala. 58. 

3. Schiffman v. Peerless Motor Gar Co., 
13 Cal. App. 600. 

4. Rude V. MacCormac, 72 Colo. 221. 

5. Dc Visme v. De Visme, 1 Mac. & G. 
346. 

6. Lowther v. Andover, 1 Bro. CIi. 396. 

7. Calcraft Roebuck, I Ves. Jun. 221. 


8. Howland o. Norris, I Cox. 59. 

9. Jones B Gardiner, (1902J 1 Ch. 191. 

10. Jones B. Gardiner, supre^ Jaques b. 
Miller, 6 Ch. D. 153. In these cases, 
the vendor’s delay was due to neglect 
or wilfulness and not to any de cct in 
title. 

1 1. Prichard o* Mulhall, 140 Ja. 1. 
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wrongfully delayed performance, make a decree for such damages as it deems 
proper.**^ 

19. Damages as additional relief. — *^Or, the circumstances of the case 
may be such that^ by reason of the wrongful default of the defendant, the 
Court may think that a decree for specific performance, may be belated as it 
will always be, will not afford adequate satisfaction to the plaintiff, e. g, there 
may be a contract for lease of property, which the lessor knows, the lessee 
wants to carry on business there. But the lessor makes wilful default, with the 
result that the business could not commence for 15 weeks. The Court, upon 
the lessee’s suit, will decree specific performance and may award damages for 
the plaintiff’s loss of profits during the 15 days.^ Similarly, if a contract for 
the sale of immoveable property is delayed in consequence of the vendor’s 
default, he not having cared, or troubled, or taken reasonable pains to per- 
form his contract, the vendee may, by suit obtain specific performance and» 
in addition thereto, damages for the delay.”^ 

20. Damages for part. —In some cases the Court may not enforce the 
whole of the contract in specie but may give damages in respect of a portion 
of it, as where by a contract the lessee agreed to pull down an old house and 
build a new house to be let to him and he pulled down the old one but failed 
to build the new one the lessor may be given damages for such default and 
specific performance of the contract to take the lease/ In other words, 
performance would be ordered even if the contract is in complete at that date, 
if the incompleteness is due to the default of the defendant and is such that 
it can be remedied or compensated.^ So also, where the contract was to give 
lease of a hotel and to make there certain repairs specific performance was 
decreed of the contract to give the lease and damages were granted for the 
loss sustained for not doing the repairs.^ 

21. Damages for the breach of contract. — Where a sale requires the 
permission of some one who is not a party before the Court and is not amen- 
able to its jurisdiction and that permission is refused, the only remedy for the 
aggrieved party is to claim damages for breach of contract. 

‘"Where defendant’s performance depends on the consent or approval of 
one not a party to the contract who is free to withhold his consent, specific 
performance of the contract will not be decreed where it does not appear that 
such consent or approval has been or can be obtained, or where it appears 
that such consent or approval is withheld or refused or has become impossible 

The mere fact that as contract or transfer sought to be specifically 

enforced is subject to the approval of a public agency whose discretion is not 
subject to control by the Court is not a bar to a decree compelling a party to 
the documents necessary for the consummation of the contract or transfer and 


1. Cory V. Thames Iron Works & Ship 
Building Go., (1863) 11 W. R. (Eng.) 
589: 8 L. T, 237 i Bancrji, p. 417. 

2. Jaquci 9. Miller, (1877) 6 Gb. D. 153 j 
Royal Brijtol Building Society v. 
Bomash, (1887) 35 Gh. D. 390. 

3. Jones v. Gardiner, i (191)2) 1 Ch. D. 195; 
cf. illas, to para. Ill to Sec. 19. 

4* Soames v. Edge, (I960} Johns 660, 
quoted in Mayor & Corporation of 
London a. Southgate, 17 W. R* 197 
(diatingnished) ; Norris p. Jacson, 1 J. 


& H. 319 i Somuda v. Lawfoot, 4 Gifi. 
42; Banerji, pp. 417, 418; also Fry, 
See. 1309 ; See. 339. 

5. Soames p. Edge, (1960) Johns 660, quot- 
ed in Mayer & Corporation of London 
p. Southgate, 17 W.R. 197 (distinguish- 
ed) i Norris p. Jacson, 1 J. & H. 319 ; 
Middleton p. Greenwood, (1864) 2 De 
G. J. & S, 142, Halsbury, p. 348 
(Hailsham Ed.), 

6. Middleton P. Giee.iwoud. supTO* 
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to apply to the public agency for its approval. On the other hand, where the 
public ugency fuils or refuses to consent to the transler the Court will not 
grant specific performance of the contract.”^ 

22. Practice, in case of deterioration — “And it is a constant course of 
the Court in case of a vendor and purchaser, where a sufficient case is made 
for the purpose to an inquiry as to the deterioration of the estate and in so 
doing, the Court is, in truth, giving damages to the purchaser for the loss 
sustained by the contract not having been literally performed.”^ 


Vendee is entitled 
damages in case 
non-performance. 


to 

of 


23. Contract to sell by co-sharer. — A manager of a joint Hindu family 

contracting to sell immoveable property belonging to 
himself and other members of the family who are 
minors and on whom the contract is not binding is 
personally liable for damages under Sec. 73 of the 
Contract Act for failure to perform the contract. It 
makes no manner of difference that the vendee was 
aware of the defect in title of the vendor.^ Nor does 
it make any difference that the vendor though he professed to be the manager 
of the joint family is not really so.^ Where a person contracts to sell a plot 

of land owned by him and another person jointly but that other declines to 

join in the sale, the vendor can be compelled by the Court to render the 
specific performance in respect of his own share provided the purchaser pays 
full price agreed for the whole plot and relinquishes all claims to further 
performance and compensation. But if the vendee does not these 

conditions he can still claim damages for breach of the contract.® Where one 
of the co-sharers enters into a contract for sale of the entire land including 
the interest of the other co-sharers, at the same time giving an undertaking to 
obtain the consent of the other co-sharers to the transfer and the contract is 
not fulfilled on account of the refusal of the rest of the co-sharers to give up 
their shares, the vendee is entitled to damages for non-performance of the 
contract A statement by the vendee that he would confine his claim to 
damaces only as specific performance was not possible can have no bearing at 
all on the course of the trial.® Again, where a moharrari lease was granted to 

the plaintiff by the first defendant on behalf of himself and 
his co-sharers, defendants 2 to 7, with delivery of posses- 
sion! but the latter refused to confirm the lease and 
ejected the plaintiff from the land. Sir R. Garth, 0. J. 
(with Bose, J.), in a suit by the plaintiff against all the 
defendants to enforce the contract or in the alternative for 

ti.P rpfiind of Rs. 250 paid as premium, decreed compensation against the first 
therclunaoi under Sec. 19 of 1877 (which corresponds to 

Sec. 21 of the present Act). The measure of compensation 
was Rs. 230 deducting from the premium a small sum to 
represent the very short time during which the plaintiff was 


Lease by one co- 
sbarer on behalf ot 
all. 


Measure of com- 
pensation. 


in possession 






Golab Ray v, MuralidharModi, A.I.R, 
1964 Orissa i76 at p. 178 • 1» L. R. 


1964) Gut. 89. 

'€r Turner, L. J., Prothero y, Phelps, 
1855) De G. M. & G. 722 at p, 734 ^ 
lanerji, p. 418 j Fry, Sec. 1299. 
iclikcsnv3.li V* Gurunnthn, I* L* R* 40 
dad. 338 (F. B.) : 39 I. G. 358 : 32 
d.L-J. 180 : 22 M.L.T- 800. 

;.rLshna Aiyar y. Shamannal, 23 M.L.J. 


5. Sita Ram y. Balkilhen, A. I- R* 1^^ 
Lab. 456 at p. 466 : 1.L.R. 6 Lab. 221 : 
88 I* G. 472* 

6. Mangal Singh o. Pandit Dial Chandp 

A.I.R. 1940 Lah. 159, relying 0“ 
A. 1. R. 1925 Lah. 465. ^ 

7. Rajdhur Ghoudhry v. K. Bhuttachary * 
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24. Alternative reliefs. — A suit may be brought for specific performance 
of a contract plus damages in substitution of such performance with an alter- 
native claim for damages for breach of contract. ^ The right to specific perfor- 
mance of a contract or in the alternative to a return of the earnest-money 
should be decided in one and the same suit and the plaintiflF failing to obtain 
a decree for specific performance should not be drawn to a separate suit to 
recover back his deposit if he is entitled to relief in that form. The circum- 
stance that the purchaser is not entitled to specific performance is, by no 
means, conclusive against his right to a return of the deposit. ^ Where the 
specific performance is refused by the defendant the plaintiff may claim 
compensation without claiming specific relief of the contract.^ A lessee whom 
the lessor contracted to put in possession but who cannot obtain possession 
may sue either for specific performance or for damages.** 


It is a well-established principle that persons who desire the assistance of 
the Court in obtaining equitable relief must come quickly. In each case it is 
a question to be decided on the facts whether the delay on the part of the 
plaintiff is such that the Court ought not to exercise its power. 


No special form for drafting a decree for specific performance is supplied 
by the Civil Procedure Code, as is supplied by it in the case of a decree in a 
pre-emption suit by O. XX, R. 14, which directs that, if the purchase- 
money is not paid as stipulated in the decree, the suit shall be dismissed with 
costs. Hence the analogy of decree, etc. in pre-emption suits and reported 
rulings thereon is not of assistance in this case. The form of decree drawn 
up in the trying Court is the general form adopted in this Presidency for such 
decrees. But that it is in the nature of a preliminary and not a final decree is 
placed beyond doubt by Sec. 35 of the Specific Relief Act. This section lays 
down that when a decree for specific performance of a contract of sale has 
been passed and the purchaser makes default in payment of the sum which the 
Court has ordered him to pay, the vendor may either file a fresh suit, for rescis- 
sion of the contract or may, in the specific performance suit itself, apply to the 
Court to rescind the contract. It is perfectly clear that the contract is not 
determinable or determined by the mere failure to comply with the terms of 
the decree. It is not determined until the Court orders that it is determined. 
By the decree for specific performance the Court sets out what it finds the 
real contract between the parties was, and declares that such a contract exists 
and gives what it considers a reasonable time within which the contract shall 
be carried out. Regarding the decree from this point of view, as a contract, 
it is clear in this case, as in most others of the same kind, that time is not of 
the essence of the contract and that until the contract is rescinded by formal 
order or decree, such time for performance, not being an essential part of the 
contract, may be varied by the Court which has declared what the essential 
terms of the contract are. It is clear, as the learned Chief Justice has shown, 
that it must be within the power of the Court to vary the time within which 
the contract shall be performed, as diflSculties might arise through no fault 
whatever of the parties preventing performance within the time specified in the 
decree, c. g. when a third party has within that period set up a bona fide 
claim of title to the property, it may even be necessary to direct specific perfor- 
mance to stand over for a reasonable but indefinite period, until that claim 


1* Calcutta Improvement Triist v. Subarna 
. BaU, 44 G. W. N. 541 . 

^ 2. Muni a. Koer, I. L. R. 45 All. 378 t 72 
I I. C. 86 i A. I. R. 1923 All. 821. 


3. Natu Ram o. Ulluck Chand, 95 I. C 
700 : A.I.R. 1926 Cal. 1041. 

4. Munnee Putt v, Campbell, 12 W. R. 

149 , 
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has been adjudicated.^ A purchaser would be entitled to the return of the 
deposit even though his suit for specific performance has been dismissed for 
non-payment of the balance of the purchase price within the stipulated tin^. 
especially when the vendor made default in fulfilment of his part of the 
contract.^ 


New 

22. Power to grant relief for possession, partition, re- 
fund of earnest money, etc. — (1) Notwithstanding anything to_ 
th e contrary contained in the Code of Civil Procedure, 1908 (5 of 
1908). any person suing for the specific performance of a contract 
tor the transfer of im moveable property may, in an appropriate 
case, ask for — 

(a) possession, or par tition and separate possession, of 
the property, in a Idition to such performance ; or 

(b) any other relief to wh ich he may be entitled, inclu- 
ding the refun d of any earnest money or deposit paid or 
made to him , in case his claim for specific performance is 
refused. 


(2) No relief under CL (fl) or CL (^) of sub-section (1) shall^ 
be granted by the Court unless it has been specifically claimed . 

Provided t hat where the plaintiff has not claimed a ny such^ 
relief in the plaint, the Court shall, at any stage of the proc eed ingj^ 
allow him to amend the plaint on such terms as may be just for 
including a claim for such relief . 

(3) The power of the Court t o grant relief under Cl. jb) oS 
sub-section (1) shall be wit hout prejudice to its powers t o award 
compensation under Sec. 21. 
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1. General.— In the Nothes on 01. 21 which is equivalent to the new 
Sec. 22 of the Specific Relief Act, 1963, it has been stated : 

"Sub-clause (1) (a) introduces a rale, now, settled by 
sions, that In order to avoid a multiplicity of proceedings th p 


1. Abdul Shanker Sahib v. Abdul 
Eahiman Sahib, A. T. R. 1923 Mad. 
284 at p. 287 ; Peariaundari p. Hari 
Charan. I. L. R. 15 Cal. 211 ; Seth 
Jaidial p. Ram Sahai. 1* L. R. 17 Cal. 


Alokeshi 9. HarakCtond. 

Cal. 897; Rosik p. Chundra, 15 G.UJ. 

410 ; also I.L.R. 30 Mad. 375. 
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may claim a decree for possession in a suit for specific performance, 
even though strictly speaking the right to possession accrues only when 
specific performance is decreed. In some cases it has been held that 
the Court may, in a suit for specific perforinance, direct a refund of 
earnest money while refusing specific performance if the facts disclose 
a case for such a refund. Sub-clause (6) gives effect to this and also 
permits the plaintiff to claim any other relief. It is, however, provided 
that any such relief will not be granted unless a claim in that behalf 
is made by the plaintiff either initially or by an amendment at a later 
stage, but that does not prejudice his right to compensation under 
Cl. 21.”i 


2. Object.™ A reading of Sec. 21 shows that this section applies to 
those persons who sue for specific performance of a contract for the transfer 
of immoveable property after the coming into force of the new Act. The 
opening part of the section says “any person suing for specific performance 
of a contract”. This shows that the Legislature wants this provision to apply 
to those who instituted suits for specific performance after the new Act came 
into force. There is nothing in this section or in any other part of the Act 
to evince an intention on the part of the Legislature that pending suits be 
also governed by the new section. The section contains clear words which 
show that the Legislature has no intention that the Act should operate on 

pending proceedings. 

Section :2 enacts a rule of pleading. The Legislature thought it will 
be useful to introduce a rule that in order to avoid multiplicity of proceedings 
the plaintiff may claim a decree for possession in a suit for specific perfor- 
mance, even though, strictly speaking, the right to possession accrues only 
when specific performance is decreed. The Legislature has now made a 
statutory provision enabling the plaintiff to ask for possession in the suit for 
specific performance and empowering the Court to provide in the -decree itself 
that upon payment by the plaintiff of the consideration money within the given 
ti m e, the defendant should execute the deed and put the plaintiff in 
possession. 2 

3. Scope of the section. — Thi=: is a new section. It is procedural. It 
enacts that a person in a suit for specific performance ot a contract for the 
transfer of immoveable property, may ask for appropriate reliefs, namely, he 
may ask for possession, or for partition or for separate possession including 
the relief for specific performance. He may also ask for the refund of any 
earnest money, or deposit made by him, in the event of his claim for specific 
performance of the contract being rejected by the Court. These reliefs he can 
claim, notwithstanding anything contained in the Code of Civil Procedure, 
1908 to the contrary. Sub-section (2) of this section specifically provides 
that these reliefs cannot be granted by the Court, unless they have been 
expressly claimed by the plaintiff in the suit. Sub-section (2) of the s^tion 
recognized in clear terms the well-established rule of procedure, that the Court 
should not entertain a claim of the plaintiff unless it has been specifically 
pleaded by the plaintitf and proved by him to be legally entitled to. The 
proviso to this sub-section (2) says that where the plaintiff has not specifically 
claimed these reliefs in his plaint, in the initial stages of the suit, the 
Court shall permit the plaintiff at any stage of the proceedings, to 


1. Notes on Glauses, p. 10. 

2. Sm Ninth Report of the Law Commis- 
sion, page 35 j Mahender Nath Gupta 


0 . Messrs. Moti Ram Rattan Cfaand, 
A.I.R. 1975 Delhi 155 at p. 159. 
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Include one or more of the reliefs, mentioned above by means of an amend- 
ment of the plaint or such terms as he may deem proper. This section has 
been newly enacted so that the multiplicity of suits might be avoided and the 

complicatio*^ appropriate relief without being hampered by procedural 


1*’® ‘he matter of amend- 

ments of the plaint, has been fettered to a certain extent. 

D/ , '*■ reconveyance.— In Benode Behari Das Gupta v. Benov 

plaint allegations, the plaintiff sold the hoUM 
n dispute to the defendant for a sum of Rs, 400 per registered sale*Heeri 
dated 26th June, 1957. On the same date the defenK^eSed anX^ 

favour of the plaintiff undertaking to re-transfer the house 
to the tatter on payment of Rs. 400 to him at any time within a period of 
five years. The plaintiff approached the defendant repeatedly for retransfer 

for the house to him on receipt of Rs. 400 but the defendant put him off. 

Ultimately the plaintiff sent a registered notice on 11th June, 1962 to the 

on Sub-registry Office, Hailakandi, 

^*ecution of a deed of reconveyance or receipt of 
Rs. 400. However, tne defendant failed to reach HaWandi on the date 

station disconsolate. 

The plaintiff having lost hope that the defendant would honour his commit- 
ment within the period of five years, he filed the suit on 26th June 1962 the 
last day of that period, in the Court of the Munsif, Hailakandi, claiming 
specific enforcement of the agreement of reconveyance. ° 

contra^ctrfnv ^?' 1 *^® ^tween the parties falls in the category of 

Rs reciprocal promises ; that the plaintiff had option to pay 

1957 ■ th?t 1 **!“® fi''® y®®''® counted from 26th June, 

dant ^*®l^ the plaintiff paid or tendered the money to the defen- 

r.»rnn,!»v boHnd In the terms of the contract to execute the deed of 

bv X the plaintiff and as such the contract is governed 

r4eated*^Hemnu^..°» Act ; that the plaintiff made 

slXp!rb •®“^®'' “°“®y ‘he defendant but the latter gave him a 

tbffXui determined not to reconvey the house to the plaintiff; 

* ., ® Ple.’otitf s contention that the defendant was not out to honour his 
mmitment is well founded, then the plaintiff was not legally required to 
manage paying somehow or other Rs. 400 to the defendant ; that even if the 

tX^^Ri* XTo '*1 'f' u*'’.® Act the plaintiff was not bound 

to pay Rs. 400 to defendant if the latter was reluctant to reconvey the house 

rests Mthe“defendam®®““"* non-fulfilment of contract to this date 


5. Effect of the section. — This section makes it incumbent on a plaintiff 
to ask tor possession of the property in addition to specific performance, 
hub-section (2) provides that if in a suit for specific perfi rmance the plaintiff 
nas omitted to ask for the possession of the property in addition to specific 
performance no relief shall be granted by the Court unless it has been 


1. A. I, R. 1973 Gau. 66. 

2. Benode Behari Das Giipta o, Benoy 
Bhusan Choudhury, A. I. R. 1973 Gau. 


66 at pp. 67, 71-72 i 1972 Assam L. R. 
(Gau.) 113. 
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Specifically claimed. The effect of the section is that in a suit for specific 
performance prayer for possession must be distinctly and specifically raade.^ 

6. Meaning of the expression any stage of the proceeding’*. — The 
word “proceeding” is not defined in the Act, Shorter Oxford Dictionary defines 
it as “carrying on of an action at law ; a legal action or process, any act done 
by authority of a court ol law ; any step taken in a cause by either party”. 

The term “proceeding” is a very comprehensive term and generally 
speaking means a prescribed course of action for enforcing a legal right. It 
is not a technical expression with a definite meaning attached to it, but one 
the ambit of whose meaning will be governed by the statute. It indicates a 
prescribed mode in which judicial business is conducted. 

The word “proceeding” in Sec. 22 Includes execution proceedings also. 
Such a wide interpretation has been placed on this word by the courts in 
decided cases. ^ 

The expression “at any stage” in its literal and actual meaning means 
without ; i mitation either In frequency or duration or length of time. It is 
not a restrictive expression. The general purpose and scope of a statute 
where this expression is used may show that the expression has not a limited 
or controlled meaning. It is a term giving the widest freedom to a court of 
law so that it may do justice to the parties in the case. “At any stage” will 
include execution. Execution is a stage in the legal proceedings. It is a step 
in the judicial process. It marks a stage in litigation, It is a step in the 
ladder. In the journey of litigation there are various stages. Execution is 
one of them. It registers a degree of advance towards the goal which the 
litigant has set out for himself. 

Amendment for including the relief of possession can be allowed “on 
such terms as may be just”. These words also point in the 'same direction. 
Justice was the dominant idea in the mind of the Legislature at the^ time it 
was enacting the proviso. It knew, one would presume, of the difficulties 
which a litigant might face by omitting a relief to which he may be entitled 
and which the section says he must ask for. The proviso says the Court 
“shall” allow the amendment. The words are emphatic and imperative.^ 

In the Duke of Buccleuch * Fry, L. said : 

“I base my decision upon the words ‘at any stage of the proceedings’. 
It has been argued that the rules do not apply after final judgment. 
They apply, in my opinion, as long as anything remains to be done in 
the case.” 

7. Proceedings in the pending suits should be governed by the old Act 
and not by the new Act. — ft is a settled principle of law that the rights of the 
parties to an action are to be governed by the law in force when the action 
was commenced that a change in the taw would not affect pending actions 
unless there is a clear provision to that effect in the new enactment. 


1. Messrs. Ex-Servicemen. Enterprises (P.) 
Limited o. Sumey Singh, A. I. R. 1976 
1>elbi 56 mt p. 58. 

2. S$0 Ckimpatlies Act, 1913, Sec. 171 and 
Rjunesbwar Nath v. Uttar Pradesh 


Union Bank, A. I. R. 1956 All. 586 at 
p. 588. 

3. Messrs. Ex-servicemen Enterprises (P.) 
Limited u. Sumey Singh. *upra at p. 59. 

4. (1892) P.201. 
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* 


Under the old Specific Relief Act of 1877 the High Courts had held that 
it was not necessary for a plaintiff to ask for the relief of possession separately 
and specifically. Such a relief was comprehended in the decree for specific 
performance. The claim to possession was involved in the claim to specific 
performance, the courts held. It was laid down in decided cases that posses- 
sion can be asked for in execution of a decree for specific performance even 
though possession was not claimed in the plaint on the ground that the relief 
of possession is merely incident to that of execution of a deed of conveyance.^ 

Pt. Balmukand v. Veer Chand^ may be taken as fairly representative of 
the views which prevailed before the enactment of the new Act in 1963. A 
Division Bench held that where in a suit for specific performance of a contract 
for sale relief for possession is not claimed and consequently the decree passed 
in the suit contains no relief of delivery of possession, the Court executing 
the decree is competent tp deliver possession ; an order directing delivery of 
possession being merely incidental to the execution of the deed of sale. 

In that case the plaintiff* filed a suit for specific performance of a contract 
and the suit was decreed. The plaintiff had also asked for delivery of posses- 
sion of the property, but no mention was made in the decree about the delivery 
of possession. The judgment-debtor contended that the plaintiff having 
claimed possession and possession not having been specifically granted in the 
decree, it must be deemed that the relief for possession was refused and the 
plaintiff could not claim delivery of possession. 

The Division Bench rejected the argument and said : 

“We do not think there is any force in this contention. Section 55 
(1) ( / ) of the Transfer of Property Act of 1882 provides that — 

The seller is bound — 

( / ) to give, on being so required, the buyer or such person as 
he directs such possession of the property as its nature admits. 

The decree for specific performance, which provides that the pro- 
perty shall be sold to the plaintiff by the defendant and the sale-deed 
shall be executed within a certain time, failing which the Court will 
have the sale-deed executed by a person nominated by it, implies that 
delivery of possession shall be given in accordance with the provisions 
of Sec. 55 ;1) (/), Transfer of Property Act. Delivery of possession 
is a necessary ingredient and part of transfer of ownership.’* 

The learned Judges continued : 

“We do not think that it is necessary in a suit for specific perfor- 
mance either to separately claim possession or it is necessary for the 
Court to pass a decree for possession. A decree for specific perfor- 
mance of contract includes everything incidental to be done by one 
party or another to complete the sale transaction, the rights and 
obligations of the parties in such a matter being indicated by Sec. 55 
Transfer of Property Act.’* 


l. See Arjun Singh o. Sahu Mabaraj 
Naram, A. I. R. 1950 All, 4l5 and 
Kartik Chandra v. Dibakar Bhatta- 


charjee, A.I.R. 1952 Cal, 362. 
2, A. I. R. 1954 All. 643. 
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On 1st March, 1964, Specific Relief Act of 1963 came into force* This 
Act altered the law by enacting Sec. 22. It made it necessary for a plaintiff 
to ask specifically the relief of possession in suits for specific performance. 

In Mahender Nath Gupta v. Messrs. Moti Ram Rattan Chand,^ the 

appellant instituted a suit for specific performance. This suit ^ 

in June, 1963 in the Court of the Subordinate Judge. He decreed the suit on 
31st August, 1968 after coming into force of the new Act. A decree tor 
specific performance was passed in favour of the appellant. 

The appellant made an application for execution of the decree. He 
prayed for the delivery of possession of the plot of land which he had agreed 
to buy from the respondents The respondents made an applicauon under 
Sec. 47 of the Code of Civil Procedure to the executing Court. Their sole 
objection was that the appellant was not entitled to get possession of the 
property as no such relief was granted to him by the Court and as none was 

asked for in the plaint in the suit. 

Under Sec. 6 of the General Clauses Act the repeal of an 
enactment does not prima fade affect pending actions ^ 

are to be decided as if the repealed enactment was still in lorce. inis 
is the general rule.^ But when the repeal is followed by fresh legislation 
on the same subject the Court would undoubtedly have to look to the 
provisions of the new Act, but only for the purpose of determining^ whether 

they indicate a different intention. Here in the new ^^*^*^5* 

This is a simple repeal. There is no saving clause (Sec. 3 of the Act ot iy63 

though deals with ‘‘savings’* contains no reference to the old Act ot lo//;. 

The repeal is followed by fresh legislation on the same subject. But there is 
nothing in the new Act to show an intention of the Legislature to destroy the 
old rights and liabilities of the party which accrued under the old Act. The 
repeal of the old Specific Relief Act will not affect any right, liability acquired 
or incurred under the repealed enactment or any legal proceedings or remedy 
in respect of such right or liability, etc., and such legal proceeding or remedy 
may be continued as if the repealing Act has not been passed.^ 


New 

23. Liquidation of dam- 
ages not a bar to specific per- 
formance. — ( 1 ) A con trac t , 
otherwise proper to be speci- 
fically enioiced, may be so 
enforced, though a sum be 
named in it as the amount 
to be paid in case of its breach 
and the party in default is will- 
ing to pay the same, if the 


Old 


20. Liquidation of dam- 
not a bar to specific per- 
formance. — A contract, other- 


wise proper to be specifically 
enforced may be thus enforced, 
though a sum be named in it 
as the amount to be paid in case 
of its breach, and the party in 
default is willing to pay the 


same 


1. A. I. R. 1975 Delhi 155 at pp. 157 158. 

2. S$t Adarsh Bbandar v. Sales tax Offi- 
cer, A. I. R. 1957 All. 475 (F.B*). 

3. Sm G. Bkambarappa o. Excess ProBts- 


tax Officer, A. X. R. 1967 S. C. 1541 ; 
Mahender Nath Gupta o. Messrs. Moti 
Ram Rattan Ghand, A. I. R. 1975 
Delhi 155 at pp. 156, 158. 
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Court having regard to the 
terms of the contract and other 
attending circumstp.nces, is 
satisfied that the sum was named 
only for the purpose of securing 
performance of the contract and 
not for the purpase of giving to 
the party in default an option 
of paying rroney in Hen of speci- 
fic performance. 

(2) When enforcing specific 
performance under this section, 
the Court shall not also decree 
payment of the sum so named in 
the contract. 


Illustration 

A contracts to grant B an under- 
lease of property held by A under C, 
and that he will apply to C for a 
licence necessary to the validity of the 
underlease, and that, if the licence is 
not procured, A will pay B Rs, 10,000. 
A refuses to apply for the licence, and 
offers to pay B the Rs. 10.000. B is 
nevertheless entitled to have the con- 
tract specifically enforced if C con- 
sents to give the licence. 


SYNOPSIS 

1. Legislative changes ... 702 4. Otherwise proper to be specifi- 

2. Reasons for the change ... 702 cally enforced ... 704 

3. Construction ,,, 703 

+ ' 

1. Legislative changes. — This section corresponds to the old Sec. 20. 
The previous scctif>n has been numbered as sub-section (1) and reproduced 
with the substitution of the word “so” for the word “thus” and the addition 
of the following words at the end of the old section : 

“If the Court, having regard to the terms of the contract and other 
attending circumstances, is satisfied that the same was named only for 
the purpose of securing performance of the contract and not for the 
purpose of giving t ) the party in default an option of paying money in 
lieu of specific performance.” 

Sub-section (2) has been newly introduced in this section. The illustra- 
tion has been omitted. 

2. Reasons for the change,— The Law Commission of India in their 
report on the Specific Relief Act says : 

Section 20 does not state the entire law relating to liouiciatioii of 

It appears that the prin- 
ciples of English law on this subject have been applied by the courts in 

our country. It would therefore be expedient to codify these prin- 
apfes. In interpreting Sec. 20 the courtsMn India and the Judicial 
Committee* always sought to ascertain the intention of the parties 
on the true construction of the contract. 


Mad. 302 

2. Bis-iessar Doss Daga o, E. Vas, I- L. R> 
55 Cal. 238 (P. G.). 


1. Cf. Sadiq Hussain o. An up Singh, 
I.L.R. (1923) 4 Lah. 327 ; V. K. Kan- 
dasami v. Shanmugfaa, A. I. R, 1949 
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“There may however be cases in which the circumstances indicate 
that the parties intended that in the event of a breach of the contract 
only the payment of money by way of damages should be ordered and 
not specific performance.^ 

“A reading of the decisions referred to will show that our courts 
have followed the English law thus stated in Halsbury^ : 

* Where the contract contains a stipulation that in the event of 
non-performance a certain sum of money shall be paid, that fact is 
not in itself decisive in considering whether or not specific perfor- 
mance should be granted. Nor does the distinction between penalty 
and liquidated damages affect the answer to this question. The 
answer is to be found by considering the intention of the parties, 
that is, whether the party bound to performance has an alternative 
choice given to him by the contract, to perform or to pay the agreed 
sum, or whether he is bound to do certain thing, with a penal sum 
or sum by way of liquidated damages attached as security. In the 
latter case the Court, notwithstanding the penal clause, enforces 
performance, if the contract be such that without the penal clause 
it would have been proper for specific performance.’ 

“We recommend that these principles should be incorporated into 
the section, with a proviso that the plaintiff cannot have both specific 
performance and the sum specified in the contract.”^ 

3. Construction. — The modern general rule of equity is that if a thing 
is agreed to be done the very thing ought to be done, though t&ere is a penalty 
annexed to secure its performance or a sum is named in the contract to be paid 
in case of its breach.'* Whether a contract must be taken as specifying a sum 
to secure performance of the contract or whether it should be treated as 
penalty or damages in the alternative is a question of the construction of the 
terms of the document.^ A court of equity is anxious to treat the penalty as 
being merely a mode of securing the due performance of the act contracted to 
be done and not a sum of money really intended to be paid.® On the other 
hand, it is certainly open to parties who are entering into a contract to stipulate 
that on failure to perform what has been agreed to be done a fixed sum shall 
be paid by way of compensation.^ The equity bars against the construction 
that the contract is of alternative nature.® Courts of equity in all cases of 
this sort look to the substance of the transaction and primary object of the 
parties and where that requires a specific performance they will treat the 
penalty as a mere security for its performance and attainment.® The con- 
tract must not be one where compensation of money would be adequate relief. 


1* V* K. Kandasami o. Shanmugba. A.I.R. 
1949 Mad. 302 at p. 303. 

2. 2ad Ed., Vol. 41, para. 373. 

3. Law Commission of India, Nintb 
Report on Specific Relief Act, 1877, 
pp. 19-20. 

4- Fry j French o. Morale, 2 Dr. & War. 
274, Armstrong o, Stiffler, 56 A. (2d) 
808 Md. 

5* Sadiq Hussain 9. Anup Singh, 1. L. R. 

4 Lab. 327 » 76 I, C. 91. 

6. Ranger 9. G. W. Ry. Go., 5 H.I.C. 72; 
Franco 9 . Oloszewski, 25 N. W. C2d) 
503. 


7. md, 

8. Nawab 9 . Hukatn Din, 871. C. 511 ! 
A. I. R. 1925 Lab. 605 i 26 Punj- L. R. 
75 !‘ see also M. Rama Bbatlu 0 . M. An- 
nayya Bbatlu, 90 I. C. 6()5t A.I.R, 1926 
Mad. 144 ; 22 L. W. 366 : 49 M. L. J. 
152 ; Sangali Sadgan 9. Nagamutbu 
Malavadi. 84 1. G. 612 * A. I. R, 1925 
Mad. 227 : 20 L. W. 523; Riga 0 . 
Sokaletu, 318 Mass. 337. 

9. Sadiq Hussain v. Anup Singh , supra ; 
Sangali Sadgan 9. Nagamutbu Mala- 
vadi, 84 1.C. 612: A.I.R. 1925 Mad. 227: 
20 L. W. 523 : 1924 M. W. N. 857. 
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It is essentially a question of construction for the Court depending upon the 
circumstances of each case and the primary intention of the parties j where 
there is a contract containing a clause for payment of money in the event of 
non-performance, the Court has to determine whether it is (d) a contract 
stipulating that one certain act shall be done with a sum annexed to secure the 
performance of this very act, or {b) it is a contract stipulating that one of two 
things shall be done at the election of the party who has to perform it, e. g. 
either performance or payment in money. To this latter class of contracts 
termed alternative contracts, this section does not apply for it would be sub- 
stantially performed by the payment of money ; the former class is covered by 
this section which enables a court to decree specific performance in spite of 
the damages and thus carry out the intention of the parties.^ 

A reading of the undernoted decisions^ will show that our courts have 
followed the English law as stated in Halsbury ; 

‘"Where the contract contains a stipulation that in the event of non- 
performance a certain sum of money shall be paid, that fact is not in 
itself decisive in considering whether or not specific performance 
should be granted. Nor does the distinction between penalty and 
liquidated damages affect the answer to this question. The answer is 
to be found by considering the intention of the parties, that is, whether 
the party bound to performance has an alternative choice given to him 
by the contract, to perform or to pay the agreed sum, or whether he is 
bound to do a certain thing, with a penal sum or sura by way of 
liquidated damages attached as security. In the latter case the Court, 
notwithstanding the penal clause, enforces performance, if the contract 
be such that without the penal clause it would have been proper for 
specific performance.” 

The above principles have been incorporated into the present section, 
with a condition that the plaintiff cannot have both specific performance and 
the sum specified in the contract. 


4. Otherwise proper to be specifically enforced. —There cannot be any 
question that, when once the plaintiff has proved an agreement to sell arrived 
at between him and the vendor, it is for the vendee, in order to defeat the 
plaintiff*s claim, to prove that he paid the money to the defendant-vendor 
under the sale-deed in his favour in good faith and without notice of the prior 
contract. And it is one of the recognized canons of jurisprudence that a 
person, who seeks to take advantage of an exception, has to prove aflSrmatively 
that his case falls within the scope of that exception. This is the principle 
which lies at the root or a number of precedents which lay down that in these 
cases it is for the vendee to prove want of notice. By way of illustration the 
following cases may be quoted on this point : Himmatlal v. Vasudea,^ 
Naubat Rai v. Dhaunkal Singh,^ Ram Deni Singh v. Gamani Raut,^ DharmDeo 
Singh V. Ram Prasad Shah^ and Him Chandra Deo Sarkar v. Amiabala Deo 


1. Bissessar Doss Daga v, E.Vas, I.L.R. 55 
Cal. 238 (P.C,); Nawab v. Hukum Din, 
87 I. C. 612 1 A. I. R. 1925 Lah. 605 : 
26 P.L.R. 751; Metta Ram v. Annayya, 
90 I, C. 605 : A. 1. R. 1936 Mad. 144 : 
22 L. W. 366 : 49 M.L.J. 152. 

2. A. P. Pritinidhi Sabha v. Lahori, I.L.R. 

5 Lah. 509 : Somasundaram v. 

Chidambaram, A«I.R. 1951 Mad. 282; 


ef. Sadiq Hussain, v. Anup Singh, 
I, L. R. 4 Lah. 327; Kandasami 
V. Shanmugha, I.L.R. (1949) Mad. 3^; 
Bissessar Doss Daga v. Vas^ I.L.R* 
55 Gal. 238 (P. G.)g 

3. I. r . R. 36 Bom* 446 : 16 I. G. 618. 

4. I.L.R. 38 All. 184 : 32 I. C. 953, 

5. A. I. R. 1929 Pat. 300. 

6. (1918)441,0.470. 
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Sarkar,^ and lastly a judgment of Abdul Raoof, J., a learned Judge of the 
Lahore High Court, reported in Bindraban v. Bodh Raj.^ In all these cases 
the principle enunciated has been very fully and thoroughly discussed. It 
was for the defendant-vendee to prove by reliable evidence affirmatively that 
he had no notice of the agreement already arrived at between the plaintiff and 
his vendor.^ 


After a careful consideration of the deed as a whole as well as of the 
particular provisions on which reliance has been placed by the parties, the real 
intention of the executant was to enter into an agreement to sell to the 
plaintiff the squares in question ‘or such other land as might be acquired in 
exchange therefor, and that it was not contemplated that the defendant had 
the option of either selling the land or merely paying monetary compensation 
in lieu thereof.^ Explanation to Sec. 10 of the Specific Relief Act, 1963, 
provides that unless and until the contrary is proved, the Court shall presume 
that the breach of a contract to transfer immoveable property cannot be 
adequately relieved by compensation in money, and that the breach of a con- 
tract to transfer moveable property can be thus relieved. Consequently it has 
been repeatedly laid down that where an agreement to sell immoveable pro- 
perty provides for a penalty in case of a breach of the agreement, a party 
should not be allowed to evade specific performance merely because he is 
willing to pay the penalty provided for. The presumption is that the breach 
cannot be adequately compensated for in money and the onus is on the defen- 
dants to establish that specific performance cannot be granted.^ 

A decree made in the terms of a compromise of a suit restrained the res- 
pondents from selling any manganese ore from their mines to third parties 
until they had delivered to the appellants the quantity sold to them by the 
contract sued on, and provided that the defendants should deliver to the 
appellants 4,000 tons a year at Rs. 8 per ton until the whole contracted 
quantity was delivered ; CL 10 of the agreement provided that if the respon- 
dents failed so to deliver, or violated any condition to the compromise they 
should pay to the appellants Re. 1 per ton on the whole of the ore still 
undelivered, that the same should be recovered by execution of the decree. 
The respondents having failed to deliver in the first year the quantity provided, 
the appellants applied to execute the decree by the seizure of ore of the appel- 
lants'Tnd the appointment of a receiver. After the date of dec^e the price 
of the manganese ore had risen to about Rs. 25 per ton. Held that the 
respondents could not discharge the decree by paying Re. 1 per ton on the 
undelivered ore since Cl. 10 did not provide that the payment of that amount 
•hould be a full and exclusive satisfaction of all obligation under the contract 
and to hold that that was the effect of the decree would be to enable the res- 
nondents to render nugatory the Injunction whenever the price of ore made it 
WSble % them toX so.* In Kandasami Chettiar v. Shonmugha Theyar,’’ 

tbid» 


1 . 

2 . 

3. 


4 . 


5. 


A. I. R. 1925 Cal. 61 t 84 I. C. 693 : 
I. L. R. 52 Cal. 121. 

A. I. R. 1924 Lah. 344 ; 69 I. C. 4TO. 
Kanhaya Lai o, Devi Da» Jagan Nat^ 
A.T.R. 1931 Lah. 227 at p. 228 i I.L.R. 

12 Lah. 328. . 

Abdur Rahman a. Naair All Khan, 
A. I. R. 1931 Lah. 657 at p. 659 : 33 

P. L« R. 96. >r T O Ri* 

Btuessar Dosa Daga a. Vas, I. L. K. dd 

Cal. 238 (P.C.); Ram Singh v. ^bulal, 

A. I. R. 1954 Bhopal 3 at p. 5 ; alw 

Kanhaya Lai a. Devi Das Jagan Nath, 


6 . 

7. 


(1948) 2 M. L. J. 356 i 1948 M. W. N. 
674t 61 M.L.W. 642 ; Arjuna Mudaliar 
a. Laksbmi Ammal, A.I.R. 1949 Mad. 
265 at pp. 266-7 : (1948) 2 M. L. J. 271; 
Ram Singh a. Babulal, A. 1. R. 1954 
Bhopal 3 at p. 5 ; Rustomali v. Ahidar 
Rebman, 45 C. W. N. 837 at p. 839 ; 
U9 also principle of the decision of 
Sidique & Co. a. Ranghiab Cbettiyar, 
60 L. W. 337 at p. 345 : I. L. R. ( 1948) 
Mad. 157: (1947) 2 M.L.J. 79 : A. I. R. 
1948 Mad. 122 (regarding goods )f 
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in the agreement of sale of immoveable property, it was provided that the 
balance of price after giving credit to the advance paid, was to be paid within 
one month from the date of the contract, and that on such payment the vendor 
should execute the sale-deed and get it registered. It was further provided 
that ‘*in case there is default in completing the sale-deed within the aforesaid 
due date as aforesaid, the individual who commits the default shall pay other 
individual Rs. 100 as damages, and in addition this contract shall become 
void’*. Default having taken place, the vendor sold the property to a third 
person who had notice of the contract. The vendee sued for specific perfor- 
mance. The vendor contended that the suit for specific performance did not 
lie, as the contract had become void and unenforceable. It was held that by 
virtue of the provision in Sec. 20 (now Sec. 23) notwithstanding that a sura is 
named in the contract as the amount to be paid in the case of its breach and 
even though the party in default Is willing to pay the same the other party is 
entitled to enforce specific performance of the contract, and that the clause 
making the contract unenforceable was in addition to the payment of damages 
by the defaulting party. It was further held that even assuming that the 
clause means that the contract is void and unenforceable at the instance of 
either of the parties, the purchaser is not precluded from enforcing the con- 
tract as the party in default cannot take advantage of his own wrong. This 
allegation must be that he was ready and willing to perform it as it actually 
was and not as is alleged by But the failure to do so will not be fatal 

if finally he says in the plaint that he would be ready and willing to perform 
the terms of the contract in accordance with the decision of the Court,^ The 
principle of this section applies also to injunctions. Thus if a case be a 
proper one for injunction, the fact that the contract contains provision for 
penalty for its non-performance is no bar to an award of relief by way of 
injunction.^ 

The principle of this section applies also to injunctions. Thus if a case 
be a proper one for injunction, the fact that the contract contains a provision 
for penalty for its non-performance is no bar to an award of relief by way of 
injunction.^ 


New Old 


24. Bar of suit for com-* 
pensation for breach after 
dismissal of suit for specific 
p^formance. — The dismissal 
of a suit tor specific performance 
of a contract or part thereof 
shall bar the plaintiff’s right to 
sue for compensation for the 


1. Ramsiagh v. Babulal, A. I. R. 1954 

Bhopal 3 at p, 5, Ruitomali n. Abidar 
Rebman, M C. W. N. 837 at p. 839 ; 
Biadeswari Prasad v. Mabant Jairani 
Gir, I.L.R. 9 All. 703 at p. 711 (P.G.) : 
14 I. A. 173. ‘ 

2. Arjuaa Mu d a li a r o, Laksbmi Animal, 


(/) The effect of dismissing a suit for 
specific performance 

29. Bar of suit for breach 
after dismissal. — The dismis- 
sal of a suit for specific perfor- 
mance of a contract or part 
thereof shall bar the plaintiff’s 
right to sue for compensation 
for the breach of such contract 
or part, as the case may be. 

A. 1. R. 1949 Mad. 265 at pp. 266-7 : 
(1948) 2 M. L. J. 271. 

3. Madras Railway Co. o. Rust, I.L.R. 7^* 
Mad. 18 at p, 22 : s§$ also I* L. R. 18 
Bom. 702. 

4. im. 
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New 

breach of such contract or part, 
as the case may be, but shalLnot 

bar his right to sue for any 
other relief to which he may be 
entitled, by reason of sucn 
breach. 

SYNOPSIS 

1. Legislative changes ... 707 

2. Reasons for the change ... 707 

3. Principle ... 707 

4. Shall bar .•• 708 

5. Limitation^ ... 708 

6. Compensation 708 

7. Damages or restitution as alter- 

1. Legislative changes. — This section corresponds to old Sec. 29. The 
marginal note of the old Sec, 29, which read as **Bar of suit for breach after 
dismissal**, has been substituted by a new marginal note in the^ following 
words* namely: ‘‘Bar of suit for compensation for breach, after dismissal of 
suit from specific performance.” The language of the previous section has 
been reproduced verbatim in the earlier part of the new Sec. 24 but at the end 
of the old section following words have been added to make the new section, 
“but shall not bar his right to sue for any other relief to which he may be 
entitled, by reason of such breach”. 

2. Reasons for tho change. — ^The Law Commission of India in Ihwr 
Report on Specific Relief Act says: “As we have included in the Act specific 
provisions enabling a plaintiff to ask for reliefs such as a refund of earnest 
money, in a suit for specific performance we recommend that by way ot 
abundant caution, it should be made clear that the dismissal cm a suit for 
specific performance will not bar a suit for any relief other than damages. 

3. Principle. — Where the Court is once properly seized of 

matter of litigation, it should dispose of it in its entirety once for all. Plaintiff 
may elect his remedy, but he cannot maintain two suits. If he elects to sue 
for damages and fails he cannot next claim specific relief.^ Similarly, it he 
elects to sue for specific performance and fails, he cannot sue again tor 
compensation in respect of the same contract or part of the contact. It is, 
however, open to him to sue in the alternative in respect of both the remedies. 
Specific provisions have been included in the present section enabling a 
plaintiff to ask for reliefs such as a refund of earnest money, in a suit tor 
specific performance. By way of abundant caution, it has been made clear 
that the dismissal of a suit for specific performance will not bar a suit for any 
relief other than damages. Where the suit for specific performant» of a 
contract of sale by the plaintiff who had agreed to purchase from the dcfei^ 
dant and had paid part of the sale price in advance is dismissed on the ground 


1. Law Commission of India, Ninth 
Report on Specific Relief Act, 1877 , 
D 35. 

2. Collett, Sec. 29. 

3. Sti Soc. 1 } . O. P« C. 


4. Section 24 of the Specific Relief Act, 
1963. 

5. Section 21 of the Specific Relief Act, 
1963. 


native relief for ipecific perfor- 
mance 
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that he himself was in the breach, his subsequent suit for refund of the 
amount paid is not barred.^ 

, Shall bar. — The term compensation of course does not include de^ 
posit. Consequently a vendee may in spite of dismissal of his suit for specific 
performance bring a separate suit for recovery of his deposit.* A purchaser in 
a suit tor specific performance may claim in the alternative for a return of the 

“P Pfayer for specific performance 
fi # earnest money and the Court is compe- 

mohey.3 Where in a suit for specific per- 
specific relief is refused but a case for damages 
damages should be awarded or enquiry into damages should be 
f been aslccd for in the plaint.^ Nor is 

Tf IfLr /k ^ IS lodged in respect of a collateral or independent matter.^ 

specific performance it is found that the 
revieiw incapable of performing the decree specifically plaintiff may on 

oerformaTinfic^f^ n ^ damages.® Where a decree for specific 

™ie^T^p n the execution of a sale-deed under Order. XX 1, 

is not b^red ^ ’ subsequent suit for recovery of possession under the deed 

earnest* of 

the dflfe f»f ciirh /iicmin i 1* dismissal of a suit for specific performance, is 
the date of such dismissal under Sec. 47. Limitation Act, 1963.® 

breach ofthe**co*mr'act~^he V ®“*‘ compensation for the 

performance and of thoVi principle is that claim for the relief of specific 

fatioXr defenHan,^ K “ ‘’J' »•>? for compen- 

performance or in addition to the relief of specific 

samesnft CofJf for it has to be Worked out and given to the 

te“to “he secHon itself !“ « concerned it is incorpora- 

a rule wHcr^lfnn “ ^4 of the Specific Relief Act. 1963. enacts 

a rule Which should govern suits mentioned in the section.® 

mance^— If alternative relief for specific perfor- 
mance and the * contract is suitable for specific perfor- 

but in order to tive comnlete riiil? “ v’ *“® dismissed; 
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2 . 


3, 
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Singh, A. I. R. 1923 All. 321 at p. 
32 1 : I.L.R. 45 All. 378 ; Ibrahimbhai 
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27 Mad. 380; Alokesh H;rchando: 

1. L. R. 24 Cal. 827 ; Amma o, Udit- 
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^fortiori this relief will be granted where the 
detendant s inabtlity to perform supervenes during the pendency of the bill.^ 

The practice is frequently applied to cases where the defendant himself has 
prevented performance, for example, by a conveyance to a bona fide purchaser 

ccmtracted to sell to tbe plaintiff.^ Damages will also be award- 
ed where specific relief is unsuitable or inequitable due to a change in circum- 
stances or for sonae other reason.^ But if the plaintiff when he filed his bill 
Imew, or s^uld have known, that specific performance would not be granted 
the plaintiff must by amendment or by new proceedings seek relief in an 
action at law.-* It is frequently stated that before damages will be awarded, 
the^ plaintiff must make out a cause of action for specific performance.^ 
This rule discriminates against persons who reasonably though erroneously 
consider their legal remedy unsatisfactory, or for other good reasons believe 
that equity should afford them relief ; and the Restatement of Contracts has 
taken a broader view by providing that it is enough “if a plaintiff in good 
faith sues for specific enforcement”. Upon similar principles of granting 
complete relief and preventing unnecessary litigation equity will in some 
cases give damages not as alternative but rather as supplemental relief in 
addition to specific performance. Conversely, upon default of one party, 
specific performance may be the only adequate remedy and, therefore, the 
fact that a contract contains a provision for the payment of a penalty or 
liquidated damages for breach of a promise is not a bar to the specific enforce- 
ment of the promise, either aflSrmatively or by way of injunction whichever 
is appropriate.® 

While it is sometimes said that a true alternative contract to render a 
certain performance or to pay a certain sum of money is not specifically 
enforceable since failure to perform is not a breach’ this may not be true. 
For instance, if the defaulter Is the party possessing the power of election and 
has chosen the non-pecuniary performance, or the Court has elected for him 
because of his refusal to choose, then a decree of specific performance may 
be given where that is the appropriate remedy. 

8. Election between remedies of specific performance and money dam- 
ages. — Though an action for damages and a suit for restitution are distinctly 
alternative remedies that is not true of specific performance and compensation 
in money; therefore, both of the last mentioned forms of relief may be given 
in the same suit. It follows that the fact that suit is brought for money 
damages should not be considered, ordinarily as an election of remedies 
which will preclude a subsequent action for specific performance,® nor con- 
versely, should pursuit of specific performance prevent a later claim for dam- 
ages. In neither case are the remedies inconsistent since both are based upon 
an afiirmance of the contract. But where there has been an adjudication of 
specific performance, a subsequent action for damages may be barred on 
principles of res judicata, and where the choice of action reasonably induces 
a material change of position by the defendant, the alternative or supple- 
mentary relief may be barred. Under certain circumstances, moreover, the 
institution of an action for specific performance may indicate a choice of 
rights which will perclude a subsequent action based upon an inconsistent 


1. Grave* p. Ashbur, 215 U. S. 331. 

2. Guibing 9 . Levi, 117 Gal. App. 94. 

3. Gabrietoon cr. Hogan , 2^ F. 722 (C. C. 
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5. Morgan p. Dibble, 43 Gal. App. 1 16. 
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choice as where an infant after majority institutes an action for specific per- 

Srmance of a contract made during infancy and thereafter attempts to avoid 
the contract upon the ground of infancy. 

9 What is a suit for compensation. — Suppose a suit for specific pcf" 
formance of a contract to sell land is dismissed on the ground that the plain- 

of bp.ob .nd,.h,. te 'o, 

deration that he had paid. This is not a suit for compensation wmcn is 
barred bv the section. The question involved here is not one of election of 
remedies^ that the plaintiff has for the defendant’s breach, there being no 

question here of the defendant’s breach.^ 


New 


Old 


Enfoboement of Awabds and dibeo- 

TIONa TO EXECUTE SETTLEMENTS 

25, Applications of preced- 
ing sections to certain awards 
and testamentary directions 
to execute settlements. — ^Thc 
provisions of this chapter as to 
contracts shall apply to awards 
to which the Arbitra tion Act, 

1940 (10 of 1940), does not apply 

and to directions in a will or 
codicil to execute a particular 
settlement. 


(J) Awards and directions to execute 

settlements 

30. Application of preced- 
ing sections to awards and 
testamentary directions to 
execute settlements.- -^The 

provisions of this Chapter as to 
contracts shall, mutatis mutandis, 
apply to awards and to direc- 
tions in a will or codicil to exe- 
cute a particular settlement. 


SYNOPSIS 

1. Legislative chaagcs ... 710 

2. Reasons for the change ... 710 

3. Principle ... 712 

4. Scope ^ ... 712 

5. Arbitration Act and Specific 

1 . Legislative changes. — This section corresponds to the previous Sec. 30. 
Under the marginal note the word “certain” has been inserted before 
the word “awards”. In the body of the section the words ^‘mutatis mutandis 
have been omitted and the words “to which the Arbitration Act, 1940, does 
not apply”, L-ve been inserted in the section between the words “shall apply 
to awards” and the words “and to directions in a will”. 

2. Reasons for the change. — The Law Commission of India in their 
Report on Specific Relief Act says : 

“Old Sec. 30 provides, inter alia, that the provisions of Chapter II 
relating to specific performance of contracts will also apply to a suit 
for the enforcement of an award. When this provision was made 
there was no enactment in force in India relating to arbitration. 
Since the enactment of a comprehensive law of arbitration in ibe 


Relief Act, Sec. 25 (new) ... 712 

6. Settlements ... 714 

7. American law ••• 716 

8. Form of suit on an award ... 716 
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Arbitration Act, 1940, the scope of the application of (o!d) Sec. 30 
has become very limited. Under Sec. 14 (2) of the Arbitration Act, 
an award made by arbitrators without intervention of Court may be 
filed in Court for enforcement, by application made by either party to 
the arbitration agreement, within 90 days of the date of the service of 
notice of the making of the award [Art. 178 (now Art. 119), Limita- 
tion Act], Thereupon follows an executable decree under Sec. 15, if 
the Court sees no reason to remit or set aside the award. Hence if 
the procedure under Sec. 14 (2) of the Arbitration Act be followed, 
there would be no need for any of the parties to resort to a suit for 
specific performance. But under the provisions of Sec. 30 (now 
Sec. 25) of the Specific Relief Act a party to an award may also bring 
a regular suit to enforce such award without adopting the procedure 
laid down in the Arbitration Act. Prior to the enactment of the 
Arbitration Act, 1940, it was held that the procedure laid down in 
Sch. n of the Civil Procedure Code was not exclusive and it was not 
imperative upon a plaintiff who sought to enforce an award, to resort 
to that procedure.^ But after the passing of the Arbitration Act, 
1940, there has been a difference of opinion on the question whether 
a suit still lies to enforce the award under the provisions of the 
present section of the Specific Relief Act in view of Sec. 32 of the 
Arbitration Act, which says : 

‘Notwithstanding any law for the time being in force, no suit 
shall lie on any ground whatsoever for a decision upon the existence, 
effect or validity of an arbitration agreement or award, nor shall 
any arbitration agreement or award be set aside, amended, modi- 
fied or in any way affected otherwise than as provided in this Act.’ 

*‘The Madras^ and Patna^ High Courts have held that by reason of 
the words ‘notwithstanding any law* in the above section, the only 
procedure for enforcing an award now is an application under Sec. 14 
of the Arbitration Act and that a suit is no longer maintainable. 

“The Nagpur^ and Calcutta^ High Courts, on the other hand, main- 
tain that Sec. 32 of the Arbitration Act bars a suit challenging an 
award and not a suit for enforcing the award and that Sec. 32 of the 
Arbitration Act has not abolished the right to bring a suit under Sec. 30 
(now Sec. 25) of the Specific Relief Act. The Arbitration Act is a 
consolidating enactment and its territorial application is co-extensive 
with that of the Specific Relief Act. The enforcement of the award 
under the Arbitration Act takes place through the Court which has 
jurisdiction, in the same proceeding, to remit, modify or set aside the 
award. All the reliefs relating to the award are, accordingly, avail-* 
able in the proceeding under the Arbitration Act. 

“We are, therefore, of the view, that no separate suit lies In cases 
when the Arbitration Act is applicable and that the scope of Sec. 30 
(now Sec. 25) of the Specific Relief Act should be confined to cases of 


1. Subbamya Chetti p, Sadaiiva CSietti, 
1.LR. 20 Mad. 490. 

2* Moolcliand v, Rashid Jamihec^ A.Z.R. 
1946 Mad. 346. 

3« Siq^h 0. Miinthimian, 


A.I.R. 1950 Pat. 48 at p. 50. 

4. Naahelal Singhai, A. I. R. 1944 Nag, 
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* 
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arbitration under other laws, the operation of which is saved by 
Secs. 46 and 47 of Arbitration Act.^’* 


3 Principle. — The jurisdiction of the Court in enforcing the specifie 
performance of an award rests on the ground that the award is the 
of a contract to refer to arbitration.* The award supposes an agreemen 
between the parties, and contains no more than the terms of that agreement 
ascertained by a third person. An award, therefore, will be enforced by Ae 
Court, if that which is ordered by the award is a matter which, 
matter of an agreement, would have been proper for specific performanM. 
But an award though arising from an agreement, is not a contract itselt an 
a suit for specific performance of the contract is not a suit for specmc pert r- 
mance.'^ In other words, the effect of Sec. 25 (new) is merely to apply to 
awards the provisions of Chapter II, in which it is contained as to contracts, 
and not to convert an award into a contract.^ Acts to be done under the 
award must io their nature be such as the Court would enforce, if found m an 
ordinary agreement.® When parties have agreed to submit their differences 
to the determination of a third person, and to abide by any orders or 
tions which he may make, his decision and the regulations and orders wmcn 
he may prescribe, constitute the agreement of the parties and it is tor tne 
purposes of enforcing that agreement that the Court of equity interferes to 
enforce and give effect to the awards 


4 . Scope.— All that this section lays down is that when the question is 
one of specific performance the Court has the same powers and shcmld 
proceed upon the same principles, in the case of an award as in the case ^ 
contract. The way to consider the question then is to take the terms ot the 
award before the Court and to see whether, if these same terms had been em- 
bodied in a contract between the parties, the suit before the Court is or is not 
one in which specific performance of those terms is claimed and ought to be 
decreed.® This section merely makes applicable to awards the provisions of 
Chapter II as to contracts but does not convert award into a contract, fields 
however, that an award is not a contract. This section of the Act, does not 
have the effect of making a contract. This section only says that an award 
can be enforced in the same manner as a contract. Where an award which 
is registrable under Sec. 17 of the Registration Act has not been registered, it 
is inadmissible in evidence by reason of Sec. 49 of the Registration Act ; and 
a suit based on an award cannot be regarded as a suit for specific performance 
of a contract, and hence such a suit is not maintainable.^® 

5. Arbitration Act and Specific Relief Act, Sec, 25 (new). — The Arbitra- 
tion Act is a consolidating enactment and its territorial application is co- 
extensive with that of the Specific Relief Act. The enforcement of the award 
under the Arbitration Act takes place through the Court which has jurisdic- 
tion in the same proceeding, to remit, modify or set aside the award. All the 
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reliefs relating to the award are, accordingly, available in the proceedina 
under the Arbitration Act. 


Therefore, this section provides that “no separate suit should lie in cases 
where the Arbitration Act is applicable and the scope of Sec. 30 (old) (25 
new) of the Specific Relief Act has been confined to cases of arbitration 
under other laws, the operation of which is saved by Sees. 46 and 47 of 
Arbitration Act.*’^ 


The question has arisen whether a suit to enforce an award which has 
not been filed in Court under the provisions of the Arbitration Act is a suit 
for specific performance and whether the suit lies. It was held by Pollock 
J., inNanhe Lai Anandi Lai v. Singhai Gulabchand,^ that Sec. 32, Arbitration 
Act, bars a suit challenging an award and not a suit to enforce an award. 
This view is borne out by the terms of the section. In Moolehand v. Rashid ^ 
the learned Judges of the Madras High Court did not agree with the view 
taken in the above case and have held that no suit lies to enforce an award 

which had not been filed in Cou t under the provision of the Arbitration Act 
The learned Judges observe ; 


By reason of Sec. 31 (now 26), no court other than that in whic.i 
the award has been or may be filed has jurisdiction to decide any 
question relating to the validity, effect or existence of the award. 
Old Sec, 32 emphasizes this by stating that no suit shall lie on any 
ground whatsoever for a decision upon the existence, effect or validity 
of the award. The Act of 1940 was intended to consolidate and amend 
the law of India relating to arbitration matters. The scheme of the 
Act IS to prevent the parties to an arbitration agitating questions 
relating to the arbitration in any manner other than that provided by 
the Act The suit which the appellants filed clearly raised the ques- 
tion with regard to the existence and validity of the award, and such 
a suit IS expressly barred by Sec. 32. The learned Advocate has laid 
great stress on the fact that the Act of 1940 has not repealed Sec. 30 
(now 25), Specific Relief Act, that it has not eliminated Form No. 10 
^om App. A to the Code of Civil Procedure and that under the 
English Act a suit may be filed in order to enforce an award without 
making It a judgment of the Court. Section 30 (now 25), Specific 
Relief merely says that the provisions of Chapter II as to con- 
tracts shall mutatis mutandis apply to awards and to directions in a 
will or codicil to execute a particular settlement. This section obvi- 
ously cannot override Sec. 32, Indian Arbitration Act, 1940 which 
applies notwithstanding any law for the time being in force* The 
governing section is Sec. 32, Arbitration Act, We fail to see what 
bearing Form No. 10, printed in App, A to the Code of Civil Proce- 

o A®®; *f *1 has bearing, it is not of any importance because 

Sec. 30 (now Sec. 25), Specific Relief Act, is subordinate to Sec. 32 
Arbitration Act, The fact that in England, notwithstandinc the 
amendment to the English Act of 1889 by the Act of 1934 a suit® can 
be filed to enforce an award notwithstanding the judgment has been 
entered in the terras of the award does not assist the appellants 
because m the English Act there are no corresponding provisions to 
those to be found in Secs. 31 and 32 of the Indian Act. A single 
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Judge of the Nagpur High Court in Nanhe Lai Anandi Lai v. Singhai 
Gulabchand^ accepted the argument now advanced on behalf of the 
appellants, but the judgment does not discuss the question. On the 
other hand, in I. L. R. (1942) Bom. 452, the Bopibay High Court read 
Sec. 32 in the way which we read it.” 

Jt may, however, be pointed out that the decision in the Bombay case was 
that it was not competent to a party to apply to set aside an award till it was 

filed in Court. 

6. Settlements.— So long as the settlement directed remained executory, 
any party interested under it may sue the trustees or other representatives in 
whom the property has become vested to enforce the execution of the direc- 
tions, in the will for the conveyance or other disposal of the property and mis 
is the kind of the specific performance contemplated by this section, and then 
in substance the suit will be such a one as is contemplated by Secs. 11, \2y*) 
(old), 11 {h) (new). When the directions in the will have been so far earned 
out that the settlement has become an executed one, then the instrument em- 
bodying the settlement may be enforced specifically for and against the like 
parties as an ordinary trust-deed may be.^ In Halsbury’s Laws of England 
the matter is put thus : 

contract in writing for good consideration to leave by will a 
definite property to a particular person may be enforced as against all 
persons claiming as volunteers under the persons who so agreed.® 
Specific performance is not. however, ordered where the person was 
merely acting in the exercise of a testamentary power of appointment.* 
and an agreement to make ample provision for person by will is too 
vague to be enforced.”® 

In the Law of Wills by.Ramamurti, it is stated as follows : 

'"A contract by a person with another for consideration to devise a 
particular property of his is valid.® The contract must be definite. 
A mere statement as regards the future made with a view to influence 
the conduct of those to whom it was made, but not intended to create 
binding obligations upon the person making it, does not lead to a con- 
tract.’ 

“A definite contract to make an ascertainable gift by will is as a rule, 
enforceable,® usually by way of damages. This right of action arises 
the moment covenantor has put it out of his power to perform the con- 
tract. even during his life. Thus in Synge v. Synge,^ the defendant 
before his marriage, as an inducement to his marriage with the 
plaintlfT, promised in writing, as part of the term in marriage, to leave 
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by will a house and land for her. The plaintiff consented to the terms 
proposed, and the marriage took place ; but the defendant subsequently 
conveyed the property by deed to third person. The plaintiff sued for 
damages for breach of the covenant. It was held that the wife was 
entitled to damages/’ 

The question as to whether a particular instrument is a deed of gift, will 
depend not only upon the form of the document phraseology employed, Words 
used but upon the actual intention of the parties, gathered from surrounding 
circumstance, the condition precedent, and subsequent to the execution of the 
document, various tests have been laid down by courts for determining as to 
whether the instrument in question is deed of gift or a will. The name by 
which the instrument has been named, the fact of registration, the reservation 
of a life estate, the reservation of the power of revocation and the use of 
present or future tense and other surrounding factors are all circumstances 
which are to be considered in coming to the conclusion as to whether the 
document in question is will or not. These are all the indications which help 
in determining the true nature of the document and the true intention of the 
parties. The fact that the executant of the instrument has merely reserved the 
life estate to himself does not necessarily indicate that the document is a 
testamentary instrument and that therefore the agreement is revocable. Nor 
does the fact that the executant of the instrument, after a few days of the 
execution, revoked it, necessarily proves the fact that the executor intended to 
make a will and not a deed of settlement. Jn c nstruing an instrument 
conduct of the parties subsequent to the date of the execution would not be 
taken into consideration, where there is no ambiguity, uncertainty or vague- 
ness about the terms and expressions used in the document. Where in a case 
a document was named as a deed of settlement, and was registered as such 
the donor conferred immediate title on the donee through that instrument, to 
the property, subject to a condition that the donor would enjoy the property 
during his lifetime but the mortgage would not be competent to make sale or 
gift or mortgage of the same and the donor has also not reserved to himself 
the right of revocation. It was held that the fact that the donor had by 
means of the instrument deprived himself of all the rights of absolute owner- 
ship, i.e. sale, gift or mortgage, had not reserved to himself the right of revo- 
cation, showed the clear and unequivocal intention of the party to transfer the 
interest in the property on the settlee and not to postpone it for future subject 
to the enjoyment of the property during his lifetime. The document clearly 
spoke from the date at which it was written and not a future date when the 
donor died, that it was to take effect. It was immaterial that the '>t mediate 
possession of the property, remained with the donor. ,Inc uocumeut clearly 
purported to transfer the property immediately to the donee. Under the 
circumstances the instrument was a deed of settlement and not a will/ 

The Court has power to order specific performance ol the contract against 
all who claim under the covenantor as volunteers, if the contract is for 
valuable consideration and that remedy is appropriate in the circumstances. 
Thus in the above case,® it was held that it was a proper case to decree specific 
performance after the death of the covenantor as against all who claimed 
under him as volunteers. So also, where a farmer and his wife promised that 
if the plaintiff remained unmarried and lived with them and worked with them 


1* Sm Mai lappa v. Kogera Venkalappa, 
1958 Andh. L. T. 570. 


2. Synge o, Synge, (1894) i Q.B. at p. 47i, 
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SO long as either lived they would leave all their property by will and the 
plaintiff did so but the farmer, later devised all his properties to third persons 
and died. It was held that the plaintiff was entitled to an equitable decree 
assuring him the property if he faithfully performed his duties during the life~ 

time of the wife.^ 

7, American law. — Equity will not specifically enforce during ‘"the pro- 
misor’s lifetime, a contract to leave property by will, since there has not been 
a breach until the promisor’s death, and even after the promisor’s death, 
compensation in damiges may be adequate. Where, however, the promise 
relates to specific property of such a kind as to make legal relief inadequate, 
equity may prevent such a disposition of the property during the life of the 
promisor as might deprive the promisee of redress after the promisor’s death ; 
and after his death equity will enforce an obligation against those to whom 
the property descends by devise or inheritance if as is usual they are volunteers, 
to fulfil the testator’s contract. Breach of contract based on sufficient con- 
sideration to adopt another as the promisor’s child and give him the rights of 
an heir has been similarly dealt with,^ 

“Where a contract is not simply to make a specified devise or bequest, 
but not to revoke a specific will already drawn, as here parties agree upon 

mutual wills, the contract will in effect be enforced 
Not to revoke will. specifically by denying validity to any attempt made to 

revoke the will by later testamentary Acts.”^ 

“On this principle (of enforcing specific performance if the grantee is 
not a bona fide purchaser for value) equity is enable to enforce contracts to 
leave property by will. Though such contracts cannot be strictly enforced 
after the death of the promisor, those who receive his property as heirs, 
personal representatives, devisees, or legatees if merely volunteers, can be 
compelled to convey it to the promisee.’*'* 

“An agreement to use influence with a testator in favour of a particular 
person or objcct is void.'^ On the other hand, it is well established that a man 
may validly bind himself or his estate by contract to make any particular 
disposition (if in itself lawful) by his own will.”® 

8. Form of suit on an award. — As to the form of a suit on an award, 
see Sch. I, App. A, Form No. 10, C. P. C. 


New 

CHAPTER III 

Rectification of Jnstudments 

26. When instrument may 
be rectified- — (1 ) V* hen through 
iiaud or a mutual mistake of 


1. Matheson w. Gullickson, 24 N. W. {2d) 
794. 

2. Willi ■^ton on Contfacts, Art. 1421 , Win- 
kelman v. Winkelman, 345 111 566 , 
see also recent case Matheson v Gullick- 
son, supra. 

3. Williston on ContraetSy Art. 1421 , I'la* 
zier «. Patterson, 243 111. 8'J. 


Old 

CHAPTER HI 

Op the Rboti bication op Instbumbnts 

31. When instrument may 
be rectified. — When through 
fraud or a mutual mistake of 

4. Williston on Contracts^ Art, 1453. 

5. Pollock OQ Cofllroc/j, 1951 Ed.,p. 326j 
Drbendham ®. Ox., (I74S) 1 Vcs. Sr. 

276, 

6. De Beil v, Thompson, fl84l) 3 Beav. 

469 i Re Brodshaw, (1*^02) 1 Ch 46‘i : 
71 L. J. C. H. 230. 
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the parties, a contract or other 
instrument in writing [not being 
the articles o f association of a 
c ompany to which the Com- 
panies Act, 1956 (1 of 1956 ) 
applies} does not express their 
real intention, then — 

(a) either party or his re- 
presentative in" interest may 
institute a suit to have the 
instrument rectified ; or 


(^) the plaintiff ma y, in any 
suit in which any right arising 
under the i nstrument is in issue, 
claim in hi s pleading that the 
instrument be rectified ; or 


( g) a defendant in any such 
suit as is referred to in Ch (b)^ 
may in addition to any other 
defence open to him, ask for 
rectification of the instrument. 


(2 ) If> in any suit in which 

a contract or other instrument is 
sought to be rectified under sub- 

secT ron (1), the Goxirt finds that 
the instrument, through fraud 
or mistake, does not express the 
real intention of the parties, the 
Court may, in its discretion, 
direct rectification o f the instru- 
ment so as to cxprecs that inten- 
tion, so far as this can be done 
without prejudice to rights 
acquired by tlviicl persons in 
good faith and for value. 


Old 

the parties, a contract, or other 
instrument in writing, does not 
truly express their intention, 
either paity or his represen- 
tative in interest, may institute 
a suit to have the instrument 
rectified and if the Court find 
it clearly proved that there has 
been fraud or mistake in fram- 
ing the instrument, and ascer- 
tain the real intention of the 
parties in executing the same 
the Court may, in its discretion, 
rectify the instrument so as to 
express that intention, so far as 
this can be done without pre- 
judice to rights acquired by 
third persons in good faith and 
for value. 

Illustrations 

(a) A, intending to sell to B his 
house and one of the three godowns 
adjacent to it, executes a conveyance 
prepared by B, in which, through 
fraud, all the three godowns are inclu^ 
ded. Of the two godowns which were 
fraudulently included, B gives one to 
O, and lets the other to for a rent, 
neither C nor D having any knowledge 
of the fraud. The conveyance may, 
as against B and C, be rectified so as 
to exclude from it the godown given to 
C ; but it cannot be rectified so as to 
affect D*5 lease. 

(b) By a marriage settlement. A, 
the father of B, the intended wife, 
covenants with C, the intended husband, 
to pay to C, his executors, adminis- 
trators and assigns, during A*s life, an 
annuity of Rs. ^,000. C dies insolvent 
and the official assignee claims the 
annuity from A. The Court, on find- 
ing it clearly proved that the parties 
always intended that this annuity 
should be paid as a provision for B 
and her children, may rectify the 
settlement, and decree that the assignee 
has no right to any part of the 
annuity^ 



718 


SPECIFIC RELIEF ACT, 1963 [S. 26] 


New 

(3) A contract in writing may 
first be rectified, and then if the 
party claiming rectification has 

so prayed in his pleading and 
the Court thinks tit, may be 
specifically enforced. 

(4) N o relief for the recti - 
fication of an instrument shall 
be granted to any party under 
this section unless it has been 
specifically claimed : 

Provided that where a party 
has not clai med any such relief 
in his pleading, the Court shall, 
at any stage of the proceeding, 
allow him to amend the plead- 
ing on such terms as may be just 
for including such claim* 


Old 

34. Specijfic enforcement of 
rectified contract. — contract 
in writing may be first rectified, 
and then, if the plaintiff has so 
prayed in his plaint, and the 
Court thinks fit, specifically 
enforced. 

Illustration 

A contracts in writing to pay his 
attorney y B, a fixed sum in lieu of 
costs. The contract contains mistakes 
as to the name and rights of the client, 
which, if construed strictly, would 
exclude B from all rights under it, 
B is entitled^ if the Court thinks fit, to 
have it rectified, and to an order for 
payment of the sum as if at the time 
of its execution it had expressed the 
intention of the parties. 


1 . 

2 . 

3. 

4. 

5. 


6 . 

7. 




10 . 

11 . 


12 . 

13. 

14. 


15. 

16. 

17. 

18, 
19. 


SYNOPSIS 


Legislative changes 
Reasons for the change 
Principle 

English law .*• 

Consent order based on agree- 
ment of parties ... 

New deed need not be prepared... 
Exception to the rule of common 
mutake 

Effect of refusal to accept offer 
of rectification 

Liberal construction of contract 
of insurance 

Suit for rectification of mistakes... 
No rectification of contract 
already performed under orders 
of Court 
Unilateral acts 

Instrument «** 

Exclusion of Articles of Asso- 
ciation from the scope of this 
section ... 

Rectification 

Court should not make a new 
contract for the parties ... 

Essentials for rectification 
Condition precedent 
Scope of the section ... 


719 

719 

721 

721 

722 
722 

722 

722 

723 
723 


723 

723 

723 


724 

724 

724 

725 
725 
727 



21 , 

22 . 

23. 

24. 

25. 

26. 
27. 


28. 

29. 

30. 

31. 

32. 

33. 


34. 

35. 

36. 


Mistake established— Construc- 


tion of deed 729 

Evidence ... 731 

Burden of proof ... 731 

Mutual mistake ... 732 

Unilateral mistake ... 733 

Reformation of mistake in ex- 
pression of contract 734 

Reasons and limits of reforma- 
tion ... 735 


Reformation can only make a 
writing express what parties in- 
tended should be written ... 736 

Reformation of conveyances ... 736 

Rectification of hahala ... 737 

Fraud ^ 738 

Name of plaintiff not appear- 
ing in sale-deed ... 738 

Specific performance and recti- 
fication— Distinction ... 739 

Setting aside and rccification— 
Distinction ... 739 

Delay 739 

Rectification of decree ... 739 

Where full satisfaction of costs 
is wrongly recorded correction 
may be made by the Judge 
pas'iing order and not by his 
successor ... 739 
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37. Rectification of decree based on 
a reference 

38. Representative-in- interest 

39. Rights acquired by third parties 

40. Sub-section (3)— Scope and ob- 


740 

41. 

jeets of 

Sub-scction (4) 

... 741 
... 742 

741 

42. 

Cancellation with option 

to 

741 


accept rectification 

... 742 

the 

new 

Sec. 26, the language of 

Secs. 31 


anci 34 oi ine repeal ca /\ci nave oecii 

alterations and modifications. Besides this, new provisions have also been; in- 
corporated in the new section. The new Sec, 26(1) (n) reproduces the langu- 
age of the earlier part of Sec. 31 of the repealed Act with two verbal changes, 
namely: (1) the word “truly” has been deleted in the new sub-stetion (2) and 
the word “real” has been inserted before the word “intention” in the new 
Sec. 26 (1) (a) of the Act, the words ‘ of not being the articles of association 
of a company to which the Companies Act, 1956, applies” have been newly 
inserted. The word “then” in Sec. 26(1) and the word “or in Sec. 26(1) (a) 
have also been added. 


Sub-sections (6) and (c) of the new Sec, 26 (1) have been newly inserted. 
In the earlier part of sub-section (2) of the new Sec. 26 the language is entirely 
new while its latter part reproduces the language of the latter part of the old 
Sec. 31 of the repealed Act. Sub- section (3) of Sec, 26 of the new Act repro- 
duces the language of the old Sec. 34 with the following changes. 

“If the plaintiff” has been substituted by the words “if the party 
claiming rectification**, the word ^*plain has been substituted by the 
word **pleading** and the words “may be have been added before 
the words “specifically enforced.” 


Sub-scction (4) and the proviso to the sub-section have been newly in- 
serted. Illustrations have been omitted. 


2. Reasons for the change.— The Law Commission of India in their 
Report on Specific Relief Act, says : 

“In England, the Court of Appeal has held^ that the articles of 
association of a company cannot be rectified by a court even though 
they do not conform to the concurrent intention of the signatories to 
the articles and that the only mode of altering them is the passing of 
a special resolution in the manner provided by the Companies Act.^ 
Since there is a corresponding provision in Sec. 31 of our Companies 
Act 1^56, articles of association may be excluded from Sec. 31 of the 
Specific" Relief Act following the principle laid down in the English 

decision. 

“The words ‘may institute a suit’ arc not quite happy and seem to 
suggest as if the relief of rectification can be granted only if a separ- 
ate suit is brought for the purpose. It has been held that in a suit 
for damages for breach of contract, the Court may allow the plaintiff 
to ask for the necessary rectification by amending the plaint,® subject 
of course to the Law of Limitation. 


“The Court has sonaetimes given substantive relief to the plaintiff, 
after rectifying the instrument, even though the relief of rectification 


1. Scott 0 . Frank F. Scott (Lond.) Ltd,. 1948 {1 1 and i2 Geo. 6 c. 38). 

(1940) Ch. 794 ^804) C. A. 3. Ra^ur Mfg. Co. ». Venkataiubba Rao 

2* Vid* See. 23 of the Companies Act, & Co.. A.I.R, 1921 Mad. 664. 
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had not been specifically asked for.^ A justification for such power 
is given in American Jurisprudence^ thus: 


‘According to strict practice, in a law action in which an 
able cause for reformation is not asserted, the written contract will 
be given full force and efftct and a plaintiff will not be heard to 
sav that it does not express the real agreemsnt of the parties • • • • 

But in jurisdictions in which the distinctions between law and 

equity are abolished, or in which both forms of relief are adminis- 
tered by the same Court, in an action at law upon an instrument 
the Court may, in a proper case construe the contract as it was 
intended by the parties, or supply matters omitted either^ by rnmual 
mistake, or fraud and render a proper judgment on the basis there- 
of, as if there had been first a reformation of the contract. ^ The 
judgment may confer only the final legal remedy, . the preliminary 
equitable relief being assumed as a prerequisite, but not in terms 

awarded.’ 

“There is greater reason for the exercise of such a power in India 
where there exists no distinction between law and equity. It is there- 
fore proposed that it should be provided that the relief of rectification 
may be obtained not only in a suit specifically brought for the purpose 
but also in a suit in which any right arising under the instrument is 

in issue. 


“It is not quite clear from the statute itself whether a plea by way 
of rectification can be taken in defence and, if so, what are the con- 
ditions subject to which it is available. In England, it is now clearly 
laid down by Sec. 39 (1) of the Supreme Court of Judicature (ConsoU- 
dation) Act, 1925, as follows: ‘The Court or Judge shall have power 
to grant to any defendant in respect of any equitable estate or right 
or other matter of equity, aud also in respect of any legal estate, right 
or title claimed or asserted by him (a) all such relief .against any 
plaintiff or petitioner as the defendant has properly claimed by ms 
pleading, and as the Court or Judge might have granted m any suit 
instituted for that purpose by that defendant agaiust the same plain- 
tiff or petitioner.’ In India, it has been held by the High Courts of 
Bombay,^ Calcutta, Madras® and Nagpur,® that even where under 
the law of procedure the defendant is not entitled to make a countei^ 
claim, the defendant should on the principle of ‘justice, equity and 
good conscience’ J be allowed to raise in defence any plea that would 
have enabled him to obtain rectification in a suit, instead or being 
driven to a separate suit. So long as the remedy of counter-claim is 
not available in all courts, it would be desirable to enact the principle 
established by the cases just cited. 


1. Kota a, Kannakanti, A.I.R. 1916 Mad* 

795. 

2. 45 Am. Juris, at pp. 589-90. 

3. Shiddappa w, Rubdrappa, A. I. R. 1954 
Bom. 463 ; Dogdu o, Bhana, I. L. R. 
( 1904) 28 Bom. 420 at p. 426. 

4. Bitins 0, W. & T. Avery, Ltd., I. L. R. 
(1934) 61 Cal. 548. 


5. Rangaswami o. Souri, I* L. R. (1916) 
39 Mad. 792* 

6. Rajaram o. Manik, A.I.R- 1952 Nag. 90. 

7. Pollock and Mulla support 
{Contract and Specific Relief Aet^ 8th Ea^, 
pp. 831-2). It is in conformity with 
Sec. 92 (I) of the Evidence Act. 
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'‘The question then arises, under what conditions should the defen- 
dant be permitted to raise this plea. In the case of ShiciJctppa v. 
Rudrappa,^ the defendant’s right to bring a suit for rectification was 
not barred by limitation and emphasis was laid on that fact. But 
there are cases^ in which it has been held that the defendant should 
be allowed to raise the plea even though his right to sue for rectifi- 
cation is barred by limitation. We are of the view that the condi- 
tions in the case of the plaintiff and the defendant should be the 
same. This result could be secured by providing that either the 
plaintiff or the defendant may have relief by way of rectification, but 
only if it is specifically asked for in his pleading, whether initially or 

by amendment.”^ 

3. Principle. — ^The actual expression of a thought very often fails to 
express the whole thought, sometimes more may be expressed, sometimes less, 
sometimes something totally different may be expressed. When parties 
come to a contract but have failed to express themselves correctly, it the 
mistake is a real one and mutual and can be established by satisfactory proo s, 
a court of equity will reform the written instrument so as to make it conform- 
able to the precise intent of the parties. The real intention niay have been 
misrepresented in writing either by mutual mistake or fraud. Equity affords 
relief in either case, in faith and confidence in the formation of contracts. 
If an instrument that does not give effect to the real agreement between the 
partres be eXrced, one party is btund to suffer. If it can be cancelled as a 
whole both parties suffer, because a real agreement by such cancellation tails 
through If, on the other hand, the instrument be set right, the genuine con- 
tract becomes capable of enforcement and neither party can suffer by being 
held to his actual agreement.^ 


4 English law.— Courts of equity possess a jurisdiction to reform instru- 
ments which either by the fraud of mistake of the drawer. 

tion inconsistent with the true agreement of the partly. Thus where the 
oarties enter into an agreement, but there is an error in the reduction of the 
agreement into writing, so that the written instrument fails, through some 
mistake of the draftsman either iu matter of law or in matter of fact, to 
represent real agreement between the parties, or omits, contains terms or 
stioulations contrary to the common intention of the parties, a court of equity 
will correct and reform the instrument to the real intention of the panics. 
In the exercise of such jurisdiction a court of equity receives evidence of t lie 
true agreement in contradiction of the written instrument. The Court does 
not refuse to rectify the instrument even though the party seeking relief him- 
self drew the Instrument ; for "every party who comes to be relieved against 
an agreement which he has signed by whomsoever drawn, comes to be relieved 

against his own mistiike’*.® 

In most cases of rectification the proximate origin of the mistake .lies in 
the carelessness or want of skill of the draftsman employed, if, exceptionally, 


1. A. I. R. 1954 Bom. 463. * t ¥> 

2. Kfiho Singh o. Roopan Singh, A.I.R. 

1927 All. 355. , ^ 

3. Law Gommistion. of India, Ninth 
Report (Specific Relief Act, 1877), pp* 
87w40. 

4* Story’s Sec. 154. 

5. Dr. Banerji’s Togsrs Leaf lActw*s* pj^5- 

6. W^ker s. Armstrong, 1 14 R. R. 234 : 

S,R,A*— ^1 


25 L, J. Gh. 738, following (1922) 2 
Ch. 509, 

7. Druifi P. Parker, 5 Eq. 137 , Ashnat o. 
Mill, 7 Am. 502 , Munay s. Parker. 19 
Beav. 308 : Welmon o, W., I5 Ch. D. 
370 i /» re Bird’s Trust, 3G. D. 214j 
Dela Touche’s Settlement, 10 Eq. 600. 

8. Pollock on Contracts, llth Ed., p, 425, 
Ball 0* Stories, 24 R. R. 170, 219. 
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one of the parties by negligence, or to conceal some fact he does not wish to 
disclose (not to speak of downright fraud) has caused the instrument to be so 
framed as to defeat the intention, known to himself, of the other party or 
parties, the party so in default cannot be heard to say that his own intention 
was different. Cases of this kind are likely to be on the verge of fraud or 
undue influence.^ 

5. Consent order based on agreement of parties. — Similarly, a consent 
order, which is based upon the agreement of the parties, may be set aside for 
mistake if the facts would justify setting it aside. ^ 


6. New deed need not be prepared. — Where an instrument is thus rectified 
Court’s order is sufficient and there is no necessity to draw up a new deed. 
A copy of the Court’s order should be endorsed on the document itself which 
has been so rectified.^ 

In case where an instrument comprises several clauses and some of the 
clauses may have been passed over without attention, “the single fact of ‘there 
being no discussion on a particular point will not justify the Court in saying 
that a mistake committed on one side must be taken to be mutual.**^ 

The Court refuses to exercise its jurisdiction and does not rectify an 
instrument when the result of so doing would be to affect interest already 
acquired by third parties on the faith of the instrument as it stood.^ 

A court of equity will interfere only as between the original parties or 
those claiming under them, e.g. heirs, devisees, legatees, assignees, voluntary 

grantees or judgment-debtors or purchasers from them with notice of the 
facts.^ 


7. ^ Exception to the rule of common mistake. — ^There exists a rare class 
of cases in which the rule that common mistake must be shown may admit of 
modification. Where one party to an instrument or series of instruments 
forming one transaction, by his own default, whether consisting in executive 
negligence, suppression ot facts, or otherwise, causes a disposition to be so 
framed as to frustrate the intention of another party or parties known to. him- 
self he cannot be heard to deny that his own intention was the samc.^ 

This principle, which is really a special branch of the law of estoppel, is 
to be applied with caution.® 

8. Effect of refusal to accept offer or rectification. — In Laver v. Dennett,^ 
it has been held that an agreement cannot be cancelled at the suit of one party 


1 . Loveay 0 . Smith, (1880) 15 Gh. D. 655; 
Whiteley o. Delaney, (1913) A. G. 132. 
144. 150. 

2. Huddersfield d. Lister, 64 L. J. Ch. 523 
C. A. 

3. White 0 . White, 42 L. J. Ch. 288. 

4. Thomp'soii 0 . Whitmore, (I860) 1 T. & H 
268, App. 276. 

5. Pollock on Contreuts, llth Ed., p. 428, 
citing Blackie o. Clark. (1852) 15 Bcav. 
5')5 : 92 R. R. 570. 

6. Miles p. Fox, 37 Ch. D- 153; Hall Dase 
p. Hall Dase, 31 Ch. D. 251 ; Pearce p. 
Verbeke, 2 Beav. 233, 


7. Pollock on Contracts, llth Ed.; p. 428, 
citing Whiteley p. Delaney, (1914) 
A. C. 132 : 83 L. J. Ch. 349 (suppres- 
sion. of an encumbrance) j Clark o. 
GirdswoM, (1877) 7 Ch. D. 9 : 47 L. J. 
Ch. 116, Lovesy v. Smith, (1880) 15 
Ch, D. 655 : 49 L. J. Ch. 809 (marriage 
settlement hastily and improperly pre- 
pared by husband*s instructions 
alone) . 

8. 76irf., citing Blay v, Pollard, (1930) 1 
K. B. 628 : 96 L. J. K. B. 421 G. A. 

9. (1883) 109 U. S. 90. 
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who has rejected a proper offer of the other party to rectify it. Thus where 
it was agreed between the defendant and the plaintiff that the defendant 
should give the exclusive right of using a patent in certain districts, and there- 
fore a document was executed which was only a licence from the defendant to 
the plaintiff, sometime afterwards the plaintiff objected that the document 
executed was not in conformity with the intention of the parlies the defendant 
admitted this and proposed to rectify the document. But the plaintiff did not 
agree and brought about a suit for rescission, it was held under the circum- 
stances that the relief of rescission could not be granted. 

9. Liberal construction of contract of Insurance. — A contract of 
insurance is liberally construed for the purpose of reforming the policy found- 
ed upon it in accordance with the true intention.^ 

10. Suit for rectification of mistakes. — It is not correct to say that the 
suit for rectification of mutual mistake of parties in describing the property 
intended to be sold will not lie in the absence of a further agreement for 
rectification antecedent to the suit,^ 

11. No rectification of contract already performed under orders of Court. — 

An agreement cannot be rectified after it has been adjudicated upon by a 
competent court and performed under the direction of that Court. ^ 

12. Unilateral acts. — The Court may not only rectify but rescind uni- 
lateral acts, such as appointments under a settlement or will, which have been 
executed under a misapprehension of material facts.'* 

But the aggrieved party should seek the assistance of the Court without 
unreasonable delay.^ 

13. Instrument. — ''An instrument” includes every document which any 
right or liability is, or purports to be, created, transferred, limited, extended, 
extinguished or recorded.® It has been held to include a decree,’ a compromise 
decree,® an award and a decree based on award.® Similarly a will,*® or a 
docum*ent executed in pursuance of a power, but apparently not an instrument 
like articles of association which is only statutory are covered by the term 
instrument.**^ So is a promissory note. Thus it has been held that when there 
is a mutual mistake and the do:;ument does not represent the true bargain 
between the parties, evidence in proof of the real terms is admissible and the 
Court has power lo grant a decree on the basis of the real contract, ascertained 
from the rectified document.*^ 


1. Equitable Ins. Co. 9. Hearne, 
(1874) 20 Wallace Sup. Ct. (U. S.) 494. 

2. Natarajan Aiari v, Pichamuthu Asari, 
A, I. R. 1972 Mad. 192 at p. 193; 
(1972) I M. L. J. 156. 

3. Caird o. Moss, 55 L. J. Ch. 854. 

4. This is outside the field of contract, 
Hood Avalon 9. Mackinnon, (1909) 1 
Ch, 476 : 78 L. J. Ch. 300. 

5. Allcord 0 . Skinner, 36 Ch. D. 145. 

6. In4iau Stamp Act, Sec. 2 (14). 

7. Balapraiad u. Kanoo, 14 1. G. 407. 

8. Valliakal 9. K Goundan, A. X. R. 1926 
Mad. 1146 at p. 1146 : 97 1. C. 920 ; 


51M. L. J.464: 1926 M. W. N. 714 i 
Krishnaswamy o. Muthulakashmi, 
A.l.R. 1928 Mad. 1097 at p. lO'JUi 1928 
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14. Excliision of articles of associatioo from the scope of this section. — 
In England, the Court of Appeal has held^ that the articles of association of 
a company cannot be rectified by a court even though they do not conform to 
the concurrent intention of the signatories to the articles and that the only 
mode of altering them is the passing of the special resolution in the manner 
provided by the Companies Act.^ Since there is a corresponding provision in 
See. 31 of the Companies Act, 1956, articles of association have been excluded 
from this section, following the principle laid down in the English decision.^ 


15. Rectification. — The Court in administering equitable principle 
permits mistake to be proved, where it is common, that is, where the expression 
of the contract is contrary to the concurrent intention of all the parties. If 
sucli mistake be established, then the Court can give relief of rectification, but 
be it noted (as therein error often lurks) that what is rectified is not the agree- 
ment bit the mistaken expression of it. Ordinarily this mistaken expression 
would b: in the form of a document and the existence of a real agreement 
prior to the document is necessarily implied. The rectification consists in 
bringing the document in conformity with this prior agreement.'^ If parties 
enter into an agreement, but there is an error in the reduction of the agree- 
ment into writing so that the written instrument fails, through some mistake 
of the draftsman either in matter of law or in matter of fact, to represent Jreal 
agreement between the parties, or omits, contains terms or stipulation contrary 
to the common intention of the parties, a court of equity will correct and 
reform the instrument, to the real intent of the parties.^ In Natarajan Asari 
V. Pichamuthii Asari Chandanam Amman executed a sale-deed in favour of 
the plaintiff in respect of the eastern half share in the plaint property. 
Chandanim Ammal represented her husband Subbiah Asari and Subbia Asari 
in the partition got only the western share. Chandanam Ammal could not 
deal with the eastern half as her husband was entitled only to the western half 
and wh.it she intended to convey was only the western half, and what the 
purchaser intended to purchase was the western half belonging to Subbiah. 
Thus, the parties intended to sell the property belonging to Subbiah and 
Subbi ih owned only the western half. The recital in the document that it 
was the eastern half, was, therefore, a mistake and this being a mutual 
mistak-', the present suit for rectification of the mistake was maintainable. 

16. Court should not make a new contract for the parties. — But no court 
Will be justified in making a new contract for the parties. Whenever an 
application is made fo; reforming an instrument, the question to be considered 
is not what the parties would have done, had they been able to anticipate 
subsequent developments, but what was their intention at the time the contract 
was executed.^ 


If e paities have deliberately left out something from the written 
in; tru merit that cannot be put in. If they have deliberately chosen one form 
of security in prc'erence to another, the Court cannot direct a new security. 
Similarly, where doubtful rights have been deliberately renounced and family 
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settlements have been effected,^ or where the only matter in dispute is the 
construction of an ambiguous documentj^ no question of rectification arises. 

Where it is proved that due to a mistake the written contract does not 
substantially represent the real intention of the parties, the Court has juris- 
diction, not only to rectify the written agreement but also to order specific 
performance of it as rectified. ^ In Lovett and Christmas Ltd, v. Watl^^ 
Cozens-Hardy, M.R., observed : “The essence of rectification is to bring the 
document which was expressed and intended to be in pursuance of a prior 
agreement. It presupposes a prior contract and it requires proof that by 
common mistake the final completed instrument fails to give proper effect to 
the prior contract. For this purpose evidence of what took place prior to the 
execution of the completed document is obviously admissible and indeed 
essential,” As regards the admissibility of evidence to justify rectification the 
cardinal rule is that parol evidence cannot be received to contract or vary a 
written agreement. The basis of that principle is that the writing affords 
better evidence of the intentions of the parties, than any parol proof. But in 
the case of genuine mistake if the rule operates it would be to allow an act 
originating in innocence to operate ultimately as a fraud by enabling the party 
who receives the benefit of the mistake to resist the claims of justice under the 
shelter of a rule framed to promote it. In a practical view, there would be 
as much mistake done by refusing relief in such cases, as these would be intro- 
duced by allowing parol evidence in all cases to vary written contracts.® But 
it has always been recognized that to permit rectification upon oral testimony 
is an exception— a justifiable exception to the cardinal principle. 

17. Essentials for rectification. — It is necessary that the following 
essential conditions are satisfied before rectification of an instrument is obtain- 
ed : Firstly, the relief is not granted unless a completed agreement is reach- 
ed prior to the written instrument which is sought to be^ rectified is executed. 
If the negotiations leading up to the execution of the instrument were vague 
and inconclusive, if it is impossible to ascertain what the parties really meant, 
then the instrument represents the only agreement that has been concluded 
and there is no antecedent agreement, upon which the rectification can be 
based. There are two stages which must be passed before a contract is con- 
cluded. (1) An agreement oral or written which clearly expresses the final 
intentions of the parties and (2) an instrument which purports to re-state that 
intention. Here it must be remembered that the prior agreement need not 
be enforceable in law. In Shipley U. D. C. v. Bradford Corporation,^ it was 
ruled that it was not essential that the antecedent agreement should have been 
put in the form of an enforceable contract. This decision was affirmed in 
the Court of Appeal which did not consider it necessary to consider the 
question of rectification. It was followed by Simond, J.. in Cratne v. Hego- 
man Harris Co. JnchP Secondly, the essential condition is that both the parties 
must have intended that the exact terms of the prior agreement should ^ 
reduced to writing and this intention should remain unchanged up to the 
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moment of the actual execution of the instrument.^ In other words, if the 
proof is forthcoming that the parties subsequently changed their original in- 
tention and that the instrument finally represents the true intentions of the 
parties it is fatal to the suit of rectification. Thirdly, the evidence of the mis- 
take common to both the parties must be clear and the burden of proving this 
lies on the party praying for rectification. ^ The mistake should be obvious 
and not the mere probability of mistake. In such cases the courts require 
clear, distinct and unambiguous evidence to show the real intention of the 
parties, that the intention of the parties at the time of the prior agreement 
was different from that expressed in the written instrument.^ If the defen- 
dant can satisfy the courts that he understood the contract exactly in the 
sense which was expressed in the written instrument, no alteration will be 
made,'^ Fourthly, the prerequisite for rectification is the rectification of literal 
mistakes so as to enable the parties to act according to their intentions al- 
ready revealed clearly and unequivocally in their prior agreement, prevent 
them from nullifying it for the failure on their part to correctly and accura- 
tely express that intention in the subsequently executed written instrument. 
In Fredrick E. Rose {London) Ltd. v. William H, Rm. Fur, Sc Co., Ltd.,^ the 
facts were these. The plaintiffs in London received an order from their house 
in Egypt for Moriccean horse-beans described here, as “feveroIes’L The plain- 
tiffs not knowing what feveroles were enquired of the defendants who said 
that the word was a mere synonym for horse-beans which they were in a 
position to supply. The plaintiffs thereupon made an oral contract with the 
defendants for the purchase of horse-bean, and the contract, in these terms 
was later put into writing. The defendants delivered the horse-beans to the 
plaintiffs, who in turn sold and delivered them to an Egyptain firm. When 
they reached Egypt, the Egyptian buyers found that though horse-beans, they 
were not feveroles and claimed damages on a breach of warranty. The plain- 
tiff asked for rectification of the contract. The courts refused rectification. 
Denning, L. J., said ; "‘In ord^r to get rectification it is necessary to show 
that the parties were in complete agreement upon the terms of their contract 
but by error wrote them down wrongly; and In this regard, in order to 
ascertain the terms of their contract one does not look into the inner minds 
of the parties into their intentions, any more than one does in the formation 
of any other contract. One looks at their outward acts, that is, at what they 
said or wrote to one another in coming to their agreement, and then compare 
it with the documents which they have signed. If one can predicate with 
certainty what the contract was and that it is, by a common mistake wrongly 
expressed in the document, then one rectifies the document, but nothing less 
will suffice.’ As regards the argument of the defendant that the contract was 
void, the Court of Appeal rejected this contention. Denning. L.J., who 
gave the decision of the Court of Appeal observed: “What is the effect in 
law of this common mistake on the contract between the plaintiffs and 
defendants, I am clearly of opinion that the contract was not nullity. It is 
true that both parties were under a mistake and that the mistake was of 
fundamental character with regard to the subject-matter. The goods con- 
tracted for horse-beans were essentially different from what they were believed 
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to be — 'feveroles*, Nevertheless the parties to all outward appearances were 
agreed. They had agreed with quite sufficient certainty on a contract for the 
sale of goods by description, namely horse-beans. Once they had done that 
nothing in their minds could make the contract a nullity from the beginning 
though it might, to be sure, be a ground in some circumstances for setting 
the contract aside in equity. Here it will be useful to summarise the con- 
clusions in the words of Cheshire and Fifoot.”^ It is what the learned 
authors say, ‘'It would seem, therefore, that at common law a contract is 
not void merely because the parties have made the same mistake, however 
fundamental, in other words that the common law recognizes no doctrine of 
common mistake as such. A contract will be void only if there is nothing 
to contract about either because the subject-matter does not exist at the time 
of the agreement or because the object of a purported sale already belongs to 
the buyer, and the ground of such a nullity is not the mistake but the absence 
of a res. The agreement is void of all contents,’* 

18 Condition precedent — The principle of rectification presupposes 
the existence of a valid and complete contract. There can be no rectification 
where there is not a prior actual contract by which to rectify the written 
document. It is always necessary for the plaintiff to show that there was an 
actual concluded contract antecedent to the instrument which is sought to be 
rectified and that such contract is inaccurately represented in the instrument. ^ 
It must clearly and satisfactorily appear that the precise terms of the contract 
had been orally agreed upon and that the writing afterwards signed, failed 
to be as it was intended, an execution of such previous agreement, but on the 
contrary expressed a different contract.^ 


19. Scope of the section. — This section is only an enabling one. It 
entitles a transferee to seek relief by rectification but that is not the only re- 
medy.^ ft is clear that the vendees could have instituted a suit under Sec. 31 
(old). Specific Relief Act, but they did not do so, and as has been held in 
several rulings they were not bound to do so, as that section is an enabling 
section and the fact of it is not being made use of cannot deprive a purchaser 
of the rights conveyed to him. The fact that the plaintiffs did not seek recti- 
fication of their sale-deed within three years of their knowledge of the mistake 
cannot be of any assistance to the appellant because, as held in Lctxmi 
Narayan v. Mst, Mohamdi Begum,^ Sec 31 (old) is an enabling section and 
therefore the fact that the plaintiffs did not choose to avail thems-lves of that 
section at the time cannot deprive them of the^rights which they obtained 
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under their sale-deed. The same view was taken in Kesho Singh v. Roopan 
Singh} Even if this plot were to be held to have been transferred to Noor 
Mahammad under the sale-deed of 1932, he was not protected by the last 
clause of Sec. 31 (old). Specific Relief Act, inasmuch as he was not a pur- 
chaser of this property without notice.^ Where a purchaser because of 
clerical error in the sale-deed fails to obtain mutation of names, he can at that 
stage institute a suit under the section for rectification. But he is not bound 
to do so, as the section is only an enabling one and the fact of it not being 
made use of cannot deprive a purchaser of the rights conveyed to hira.^ 

In England it is now clearly laid down by Sec. 39 (1) of the Supreme 
Court of Judicature (Consolidation) Act, 1925* as follows : 

“The Court or Judge shall have power to grant to any defendant in 
respect of any equitable estate or right or other matter of equity and 
also In respect of any legal estate, right or title claimed or asserted by 
him— (fl) all such relief against any plaintiff—or petitioner as the 
defendant has properly claimed by his pleading, and as the Court or 
Judge might have granted in any suit instituted for that purpose by 
that defendant against the same plaintiff or petitioner. In India, it 
has been held by the High Courts of Bombay,^ Calcutta, ^ Madras,® 
and Nagpur,"^ that even where under the law of procedure the defen- 
dant is not entitled to make a counter-claim, the defendant should on 
the principle of ‘justice, equity and good conscience’® be allowed to 
raise in defence any plea that would have enabled him to obtain 
rectification in a suit, instead of being driven to a separate suit. So 
long as the remedy of counter-claim is not available in all courts, it 
would be desirable to enact the principle established by the cases just 
cited. 

“The question then arises, under what conditions should the defen- 
dant be permitted to raise this plea. In the case of Shiddappa v. 
RudrappOy^ the defendant’s right to bring a suit for rectification was 
not barred by limitation and emphasis was laid on that fact. But 
there are cases, in which it has been held that the defendant should 
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be allowed to raise the plea even though his right to sue foi rectifica- 
tion is barred by limitation. We are of the view that the conditions 
in the case of the plaintiff and the defendant should be the me. 
This result could be secured by providing that either the plaintiu or 
the defendant may have relief by way ot rectification, but omV d tt is 
specifically asked for in his pleading, whether initially or by amend- 
ment and accordingly provision has to the effect been made in the 

present section.**^ 

20 Mistake established — Construction of deed.— The principles upon 

which a’ court has to act before making a nfn® rhlnce'l" 

the following passage from the judgment of Lord Chelmsford, Lord Chancel 

lor, in Fowler v. Fowler^ : 

“The power which the Court possesses of reforming written agree- 
ments where there has been an omission or insertion of s ipulations 
contrary to the intention of the parties and under a mutual 
is one which has been frequently and most usefully exercised. But 
it is also one which should be used with extreme care and caution. 
To substitute a new agreement for one which the parties have de - 
atcly subscribed ought only to be permitted upon evidence of a 
different intention of the clearest and 

Lord Thurlow’s language is very strong on this subject , he says the 
evidence which goes to prove that the words taken down in wri ing 
were contrary to the concurrent intention of all ® f /""f; 

irrefraeable evidence.^ And this expression of Lord Thurlow is 
mentioned by Lord Eldon in the Marquis oj Towmhend v. Stangroom 
without disapprobation. If. however, Lord 

Mrrefragabie' in its ordinary meaning, to describe evidence which can 

not be refuted or overthrown, his language woiil*! 'I 

ficatlon • but it is probable that he only meant that the mistake must 
brproved by something more than the highest degree of Probabili y, 

and that it must be such as to leave no fair and . j- 

upon the mind that the deed does not embody the final intention of 

the parties. It is clear that a person who seeks to rectify ® 

the ground of mistake must be required to establish, in the cl care st 

andlnost satisfactory manner, that the alleged he'''minds 

desires it to be made confirmable continued concurrently in t"® ^ , 

of all parties down to the time of its execution, and J’®.®,*’,!® 

to show exactly and precisely the form to which the deed ought to be 
brought. For there is a material difference between setting as'dc an 
instrument and rectifying it on the ground of “""‘a^e. in the latter 
case you can only act upon the mutual and concurrent intention ol all 
partiM for whoin the Court is virtually making a new written agree- 

ment.” 

The principles set out in the above passage have been applied in a series of 
Indian and English cases. 

The combined effect of proviso (1) to Sec. 92 of the Indian Evidence Ac^ 
and Sec. 31 (old) of the Specific Relief Act is that a defendant may plead and 
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prove any mistake in the expression of a contract notwithstanding that he had 
not filed a suit for rectification, and can resist a suit on the ground that what 
was sold to him was different from what the document described.^ Oral 
evidence was thus admissible to prove that the properties described in the 
sale deeds were not correctly stated due to common mistake. When a mistake 
is established, the deed can be construed as if the mistake had been rectified 
in a suit brought for the purpose under Sec. 31 (old) of the Specific Relief 
Act. subject to the condition that the rights of third parties acquired in good 
faith and for value should not be prejudiced thereby.* Where a third party 
has not acquired any interest in either of the two fields, and consequently 
there is no question of prejudice and there is no bur to the application of the 
principle stated above. 

A failure to rectify the deed does not extinguish title to the property 
which was really sold but was not properly described in the sale-deed due to 
mistake ^ In some of the cases, it was held th it lapse of time is no bar to the 
grant of the relief on the ground of mistake.'^ In Lakshmi Narain v. 
Mst. Mohammadi Begam,^ and Barsatt v. Sarju Prasad,^ it was pointed out 
that Sec. 31 (old) of the Specific Reli_*f Act is an enabling section and there- 
fore the fact that a plaintiff did not choose to avail himself of the section 
cannot deprive him of the rights which he had acquired under a sale-deed. 
The same principle was applicable in the case of a defendant who can success- 
fully resist a suit on the ground that the property in his sale-deed was wrongly 
described though he had not filed any suit for rectification.^ 

Section 26 (new) (31 old) of the Specific Relief Act permits a suit to have 
the instrument rectified if there has been a mutual mistake of other parties or 
where fraud has been committed. In cither case the section permits correction 
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of the error. There is no time-limit in the sectioa for the discovery of the 
mistake or^ of the fraud. At any time when a mistake is discovered or fraud 
comes to light, it is open to the party affected to come to the Court for the 
rectification of the mistake in the instrument.^ 

21. Evidence.-^To find out the true iutention of the parties evidence 
relied upon may be written or oral for it is well settled that oral evidence by 
virtue of Sec. 92, Evidence Act, is admissible to show the mistake in the 
instrument.^ 

There is not much diflSculty where a previous written draft or letters or 
other writing evidencing the real intention of the parties is available. Memo- 
randa of the contents of an instrument, counterparts of deeds, etc. are all 
excellent pieces of evidence. The nature of a transaction may serve as a guide, 
e. g. where there is a joint loan to two persons and the bond is joint only but 
not joint and several, the presumption is that the real intention of the parties 
was to make it joint and several.^ Circumstantial evidence may also be use- 
fully relied on.** The factum of fraud or fraud or mutual mistake should be 
clearly proved. On the one hand, the danger of setting aside the solemn 
engagement of pirties when reduced to writing by the introduction of parol 
evidence substituting other material terms and stipulation is suificiently 
obvious ; but, on the other hand, a court of equity will be of little value if it 
could suppress only positive fraud and leave mutual mistake, innocently made, 
to work intolerable mischief, contrary to intention of the parties. Relief 
should, therefore, be given only where the proof is clear and satisfactory. 
But this does not mean that the evidence must be in its nature or decree 
incapable of refutation, but that it should be clear of all reasonable doubt ; 
and though Judges will always differ as to the result and weight of evidence^ 
yet the rule acts as a caution against relief upon a mere balance of evidence* 
or where it is loose or equivocal, or in its texture open to doubt or to opposing 
presumption.® To substitute a new agreement for one which the parties have 
deliberately subscribed ought only to be permitted upon the evidence of a 
different intention of the clearest and most satisfactory description.® 

^ 22. Burden of proof, — The burden of proving a case for rectification lies 
heavily on the person seeking rectification. The proof of error must be clear 
and conclusive. It is no ground for finding mutual mistake that the bargain 
enforced is one-sided. At the utmost that would show either unilateral mistake 
or fraud. Unilateral mistakes lead to no relief, whereas fraud must be pleaded 
and proved. 
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23. Mutual mistake — The rule of law is well settled that in order to 
justify rectification there must be proof of common intention different from 
the expressed intention and a common mistaken supposition that the intention 
is rightly expressed in the instrument, [t is immaterial by whom the actual 
oversight or error was made which caused the expression to be wrong. The 
mistake must be mutual, i.e, a mistake reciprocal and common to both the 
parties. In other words, each party should alike have laboured under the 
same misconception in respect to the terms of the instrument. The essential 
requisite which has to be proved for obtaining the relief of rectification of an 
instrument under the section is that it was through a mutual mistake of the 
parties that the instrument in question did not truly express the intention of 
the parties. The duty of the Court before it can rectify is to find it clearly 
proved that there has been a mistake in framing the instrument and it must 
ascertain, the real intention of the parties in executing the instrument. On 
being satisfied of those two elements it is in the discretion of the Court to grant 
rectification.^ To put the matter concisely, there must have been a common 
intention different from the expressed intention, and a common mistaken 
supposition that it was rightly expressed.^ 

Where there was mutual mistake of the parties in a mortgage transaction, 
which resulted in a mistaken judicial decision, without any mistake on the 
part of the Judge, it can be rectified by a separate suit. In Bepin Krishna Roy 
V. Jogeshwar it was held that this can be done under the Act. A 

contrary view, however, was expressed in Lalchaya v. Seethamma,^ to the 
effect that such a mistake in the decree cannot be rectified on a separate suit 
but that the correct remedy of the aggrieved party was to go to the Court 
which passed the decree and apply for the amendment of the plaint and after 
the plaint is amended to apply for a review of the decree or in the alternative 
for the amendment of the decree under Sec. 152 of the Code of Civil Procedure. 
In Bepin Krishna Roy v. Jog it was stated : “In principle, the 
answer should clearly be in the affirmative, for as Neville, J., observed in 
Thompson v. Hickman,^ to grant relief by way of rectification where the error 
has crept into one document and refuse it where it is embodied in two, is 
inconsistent with equitable principles, for equity regards the substance rather 
than the forms of transaction.” 

There is no substantial reason, for instance, why we should not hold 
that where ti,c same mutu il mistake has been repeated in each one of a chain 
of conveyances, under such circumstancvs as to entitle any one of the 
purchasers to a reformation as against his immediate vendor, equity may work 
back through all, and entitle the last purchaser to a reformation against the 
original grantor. Similarly, it may be held as a general rule that if there is a 
mutual misiakc on a mortgage in the description of the property and the same 
mistake is reproduced in the "decree, enquiry may go back to the original trans- 
action and reform both the mortgage and the decree so as to make them 
coiiK j m to the intention of the parties concerned and this view was actually 
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adopted in Bala Prasad v. Kanoo,^ In Kisloormall v. Sattar Mohamed^^ the 
learned Judges while following the Calcutta ruling given in Bepin Krishna Roy 
V. Jogeshwar Roy^^ said : ‘Tn our opinion a decree in which mistake has 
crept in on account of mutual mistake of the parties in an earlier transaction, 
which extends into judicial proceeding automatically as it were without mistake 
on the part of the Judge is on a similar footing with a compromise decree in 
which there is a mistake due to mutual mistake of the parties. Their Lord- 
ships are accordingly in respectful agreement with the decision in Bepin 
Krishna Roy v. Jogeshwar Roy."^ It would be useful to point out that Sec. 31 
(old) [Sec. 26 (new)] of the Specific Relief Act provides than an instrument 
can only be rectified when the rights acquired by a third person in good faith 
and forbearance arc not affected by such rectification. 


24. Unilateral mistake. — There can be no rectification if the mistake is 
not mutual or common to all parties to the instruments,^ or if one of the 
parties knew of the mistake at the time he executed the deed. Where one 
party only has been under a mistake, while the other, without a fraud, knew 
what the character of the deed was, and intended that it should be, the Court 
cannot interfere, for otherwise, it would be forcing on the latter a contract 
he never entered into, or depriving him of a benefit he had bona fide acquired 
by an executed deed. Rectification can only be had where both parties have 
executed an instrument under a common mistake, and have done what neither 
of them intended,® There must be evidence to satisfy the requisites for recti- 
fication on tne ground of common mistake pointed out in Fowler v. Fowler'^ 
by Lord Chelmsford.® A mistake on one side may be a ground for rescinding, 
but not for correcting or rectifying an instrument.® 

There can be no rectification where there is not a prior actual contract 
by which to rectify the written instrument. So a policy cannot be rectified by 
slip because the slip ;does not constitute a contract, and there is no contract 
till the policy is signed and the premium paid.^® 


Nor can there be rectification if one of the contracting parties had never 
heard of that which is said to be the real agreement. So the Court refused to 
rectify a policy according to the intention of the insured as there was no 
mistake on the part of the company in granting it.*^ 

The mistake of one party to a contract can never be a ground for com- 
pulsory rectification so as ^o impose on the second party the erroneous concep- 
tion of the. first. The mistake *of the plaintiff alone may, however, where 
there is fraud, be a ground for putting the defendant to elect between having 
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the transaction annulled altogether or submitting to the rectification of the 
deed in accordance with the plaintiff’s intention/ but this can only be done 
where there is fraud of conduct equivalent to fraud. ^ 

Jn Harris v. Pepper ell Lord Romilly, M. R.. said that the rule that 
the Court will not rectify an instrument on the ground of mistake, except the 
mistake be mutual, is liable to an exception in a case between vendor and 
purchaser. But the distinction is not supported by the authorities and does 
not seem sound. Garrard v, FrankeP and Harris v. Pep per ell, ^ if correctly 
determined, might possible be supported on the principle that the Court in 
these cases merely abstained from setting the agreement aside on the consent 
of the defendant to submit to the variation alleged by the plaintiffs.® But it 
seems that Harris v. Pep per ell, Garrard v. Frankel,^ and Paget v. 
Marshall,^ can only be supported on the ground of fraud ; and in the absence 
of fraud vendors or purchasers of land cannot be put to their election to 
rescind or accept rectification on the ground of unilateral mistake.^® 

The relief laid down in this section presupposes a prior agreement and 
variance between that agreement and in wording of the instrument into which 
it has been reduced.^^ 


25. Reformation of mistake in expression of contract.^ — Where a written 
agreement is not in conformity with the actual intention of the parties in a 
material matter, a court of equity will perform the writing in accordance with 
that intention if innocent parties will not be affected thereby. The juris- 
diction is confined to writings but as to them it is clear/^ ‘'In the application 
of this principle, mistakes as to title have been corrected, the word ‘heirs* 
substituted for successors’, omission of words of inheritance supplied, a deed 
reformed to bind a co-partnership instead of an individual member, a mortgage 
in the name of an agent recified by inserting the name of the principal as 
mortgagor, and the principal substituted for a trustee who has been mistakenly 
designated and had bound himself as a contracting party. If an instrument 
which requires a seal is by accident or mistake executed without one, a court 
of equity may grant relief by compelling a seal to be aflSxed or otherwise 
An omission of an agre.;ment by the grantee to assume encumbrances^s or of a 
reservation in a warranty deed of certain incumbrances^® may similarly be 
supplied. A deed may be reformed to except oil and gas beneath the surface 
* h ^ contract to purchase real estate to except therefrom a 
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such as personal representatives, heirs, assignees, grantees, judgment-creditors, 
or purchasers from them with notice of the fact”.^ Where the same mistake 
is repeated in a chain of conveyances under circumstances that would entitle 
any grantee to reformation against his grantor, equity will work back and 
correct the claim of any grantee. ^ A third party beneficiary of a liability 
indemnity insurance contract also has been granted reformation.^ 

26. Reasons and limits of reformation. — It is often said that in the 
exercise of his jurisdiction a court of equity is merely substituting the real 
transaction between the parties for the apparent one, but the explanation is 
inadequate. Even if it were granted that mental assent is essential to the form- 
ation of contracts, it certainly cannot be claimed that mental assent, which is 
unexpressed, constitutes a contract ; and though parties have arrived at a 
definite understanding as to the terms of the proposed bargain, if they contem- 
plate a writing as the first obligation binding upon them, their mutual under- 
standing prior to the writing will not make a contract. Nor can even a fully 
expressed intention operate as a conveyance of land. Moreover, if prior to 
the erroneous writing, there exists, as undoubtedly is often the case, a contract 
expressing the actual intent, the erroneous writing has subsequently been 
accepted and agreed to as the contract or conveyance which shall be substituted 
for the original agreement. It is a confusing fiction to imagine that equity in 
reforming this latter instrument is specifically enforcing an existing contract, 
especially since an examination of the Chancery cases shows no insistence on 
a binding agreement prior to the writing of which reformation is sought. 
Equity does, however, insist that the parties shall have come to a complete 
mutual understanding of all the essential terms of their bargain for, other- 
wise, there would be no standard by which the writing could be reformed. 

Knowledge by one party of the other's mistake regarding the expression 
of the contract is equivalent to mutual mistake.^ Thus, if one party before 
the execution of the instrument *knew of or discovered the error in it, refor- 
mation will be allowed against him though the mistake is not strictly mutual.^ 
And so reformation may be allowed to make an instrument conform to 
fraudulent misrepresentations. Doubtless the mistake is one of law, but this 
should not preclude relief. 

It is not enough to justify reformation that the Court is satisfied that the 
parties would have come to a certain agreement had they been aware of the 
actual facts. Nor will equity reform a contract where acquired rights of bona 
fide purchasers for value would be disturbed. But neither creditors nor trustees 
In bankruptcy® are such purchasers, and reformation may be had in spite of 
their adverse interest. Conversely, it has been said ; “to entitle a person to 
reformation it must appear he was a party to or privy to the transaction in 
question and has a substantial interest therein".^ 

If a writing that purports to be a contract is not wholly void, refor- 
mation of it necessarily involves rescission. If the instrument is wholly void 
it is perhaps improper to speak of rescinding it, though a bill quia timet for 
its cancellation might sometimes be appropriate if injurious operation was 
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ment ot wtiicft . . tn rescind the written coQtract or conveyance 
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fnSabl^and^n such a case rescission only is allowable. Reformation has 
{ikewisfbeen denied in joint contracts and conveyances where the complainant 
shared the mistake with less than all the joint adversary parties. 

27 Reformation can only make a writing express what parties intended 
should be Se7-The province of reformation is to make a writing express 
Se bargain which the partis desired to put in writin?.^ Agrwments of which 
hi did not desire written expression wilt not be put into writing by decree of 
the Court. Therefore, if parties intentionally make an oral agreement which 

is unenforceable for the reason that it is not in writing, the Court Mnao 
order a writing executed even though the parties erroneously supposed that 
thefr iTbargain was legally vllid. Similarly, if the parties to a written 
instrument undlrstand that part of their previous agreement lias been omitted 
from the writing and rely on oral agreement with one another to vary or add 
inerVain "Ipects to thl written aVeement, whether they re y on moral obli- 
eation or beliel that such a variation or addition Is 'egally valid, eqwty 
cannot reform the writing by the insertion of the oral agreement. Stfll m®” 
clearly if because of mistake as to an antecedent or existing situation, the 

parties make a written instrument which they might 

the mistake, the Court cannot reform the writing into which it thinks they 

would have made, but in fact never agreed to make. 

If however, the mistake is of sufficient importance and ‘he 
can be restored, equity should rescind the whole transaction, uffiess the mist a^^ 
is one of law and the Court feels constrained by that circumstance , ana 
though a direct decree of reformation could not be granted, it wo“W be prope 
to make the decree of rescission conditional on the refusal of the detcndani i 

assent to refer mation.'^ 

28 . Reformalion of conveyances. — The commonest iHustration of 
mation concern conveyance where a deed conveys a different or es 

or right than was intended, and both parties shared an intent as to tne cm 
which should have been conveyed, the grantor is allowed a reformation 
instrument so that it shall express this intent ; and under similar circumsta _ 
where a deed conveys a smaller estate or gives a smaller right tnan 
intended, or inadequately describes an estate or right, the grantee is au 
a reformation of the instrument so that it shall express the real 
Where, however, the parties misapprehended the extent of the gran 
interest and a conveyance of a half interest in an estate was made, wni , 
was supposed was the whole of the grantor’s right, for a consideration d 


1. Willi -ton on Contracts, Sec. 1548. 

2. Levvitt & Go. ». Jeweller’s Safety Fund 
, Sec. 249 N. Y. 217. 


3. Russel 0. Shell Petroleum Corp., 66 F 

(2d) 864. 

4. Williston on Contmts, Sec. 


[S. 26— Syn. No. 2flJ M'HEN I^STRUMENT MAY BE RECTIFII D 


737 


on the supposed extent of the right, equity refused* to reform the conveyance 
so that it would convey an additional right in fact owned by the grantor, with- 
out further consideration than that originally fiAcd for the half interest . 2 But 
a transfer in excess of the legal lights of the transferor was held not to entitle 
a transferee to have the instrument of transfer in Ratneswar v. Mongoii 
Chutiani,^ In this case the plaintiff, suing for the rectification of a salc-deid 
alleged that whereas a Hindu widow who as the sole heir to her husband 
intended to sell the property in her own right for the discharge of her 
husband’s debts. The wiiter, through mistake, wrote so as to read that the 
widow executed the same as the guardian of her minor daughters. The defen- 
dant, the widow denied these allegations. The minor daughters were not 
psirties to the suit. It was held that the writer*s mistake did not amount to a 
mutual mistalce within Sec. 31 (old). Morever, even though the widow as a 
limited owner was entitled to convey her own interest and not the interest of 
the minor daughters, a transfer in excess of legal rights of the transferor did 
not entitle a transferee to have the deed rectified under Sec. 31 (old). Again, 
where a decree gave a detailed description covered by it and there was no doubt 
about the identity it was held that it was not a case for rectification notwith- 
standing the tahsil in which it was situated was wrongly described.'* 

29. Rectification of kobala. — In a case it was found that a kobala 
differed from a bainama on which it purported to be based both in respect to 
the total area of the land conveyed and also in respect of one of the boundaries 
of a piece of land, that the rectification had been carried out with the knowl- 
edge and consent of both th:^ parties, and that there was no fraud or misMke, 
Patterson, J., held that no c.ise for rectification was made out.^ Where in a 
deed of conveyance executed by the defendant some other land was ins rted 
fraudulently instead of the land intended to be conveyed by him in favour of 
the plaintiff, the plaintiff on discovering the error in the deed of conveyance 
filed a suit for declaration of his title in the land agreed to be conveyed by 
the defendant in his favour and also for possession the question arose whether 
the plaintiff be driven to file another suit for rectification of the deed of 
conveyance in suit or whether in the very suit for declaration and possession 
the Court could grant the equitable relief by way of a declaration of the 
plaintiff’s title in the lands which hid actually been agreed to be conveyed. 

It was ruled by the Orissa High Court in Bidya Dhar Mohanty v. Anania 
Hota,^ (i) That the courts have consistently applied the equitable principle of 

giving relief to a party entitled to it without driving th m to file a separate 

suit for rectification of a mistake fraudulently inserted in a conveyance and 
{ii) that there was no rule of procedure, making it obligatory upon a party to 
ask for rectification before claiming a declaration of title to the property 
agreed to be sold ; ijii) that it was well established that the courts of equity 
will inteifere in cases of written agreements whereby there has been innocent 
omission of insertion of a material stipulation contrary to the intention of 
both parties, where the contract has been executed and the defendant has dene 
all that he was bound to do it would be wholly otiose to require the defendant 
to execute a fiesh deed or rectify the deed that he already executed ; (fv) that 
there would be no use in reforming an agreement when it is wholly executed 


5 . Mohd. Yusuf P. Umed Ali Mian, 

A. I. R. 1934 Cal. 750 at p. 750: 59 
C.1..J. 360 ; Somaruddy Motla u» Pori 
Canning L. I. Co., 16 C. W, N, 225. 

6. A. I. R. 1956 Oriwa 83. 


1. Jenkins o. Frazier, 64 Kn. 267. 

2. VVilliston on Contraets, Sec. 1550. 

5. A. 1. R. 1951 Assam 70 at p. 72. 

4. Madhoram Narayana ». Deep Chand, 

102 1. C. 588. 



738 


SPECIFIC RELIEF ACT 1963 [S. 26— Syn. No 30] 


and nothing remains to be done by other party and in such cases the relief 
that the courts grant must be absolute and unconditional. 

30. Fraud. — -In order to establish his right to rectification of a ^docu- 
ment it is essential to show that there has been either fraud or mutual mistalre 
and oral evidence is admissible to prove fraud or mistake. It is o^n to the 
Court in its equitable jurisdiction under Sec. 26 (new) of the Specific Relief 
Act to fiive effect to the real intention of the parties or the arrangement arrived 
at by agreement between them before it is reduced into writing.'' Fraud or 
mutual mistake proved before rectification be ordered, besides this the right 
of third parties should not be affected by such rectification. Then it is not 
necessary to invoke the equitable jurisdiction of the Court in cases of mere 
slips or omission, they may be corrected by the Court in the process of cons- 
truction. It is not necessary to file a suit for rectification in the case of verbal 
slips or omissions, Uuder Sec. 26 (new) of the Specific Relief Act, courts do 
not rectify contract but they rectify the instrument which fails to give effect 
to the real intention of the parties. In a case of rectification the plainutt 
must show that there was a concluded contract actually prior to the execution 
of the instrument which is required to be rectified and that contract is inaccu- 
rately expressed in the instrument. The Court should not refuse to^ grpt the 
relief of rectification merely because the plaintiff omitted to claim it speci- 
fically. The omission to pray for rectification is not fatal. Where the error 

has been brought to light and was due to fraud or mistake the instrument 

should be rectified although the plaint does not specifically include any prayer 
for rectification.^ A mortgagor alleged that a sum in excess of his debt to 
the mortgagee had been inserted in the instrument ; but on the facts there 
being no reason to suppose that there was any fraud or deceit on the part of 
the mortgagee, or that there was any mutual mistake of the parties as to tlie 
amount stated as that for which the security was given, the suit for rectification 
was dismissed.^ Where a kohala differs from the bainama, on which it is 
based regarding the area and dimensions of a piece of land no suit for recti- 
fication is competent if the alterations in the area and the dimensions had been 
made with the consent and knowledge of both the parties.^ The reason is that 
where a document expresses accurately the intention of the parties there can 
be no case for its rectification.® But when a document fails to represent the 
common intention of the parlies then it is open to either party to have the 
contract rectified.^ 

31. Name of plaintiff not appearing in sale-deed. — Where a sale-deed 
omitted to mention the name of the plaintiff as a co-vendee with the defen- 
dants by reason of the fraud played by the defendants it was held 
plaintilf could straightaway establish this in a suit for possession of his share, 
even though his direct suit for rectification was barred by that date.^® 


1. Steele ». Haddock, 34 L. J. Ex. 73: 
(1885) 56 Ex. 597. 

2. Amanat Bibi u. 1 achman Pershad, 
I. L- R. 14 Gal. 393 (P. G.) : 14 I. A. 
iS; Durga », Bhajan, 1. L. R. 31 Gal. 
614 (P. G.). 

3. Section 92, p'-oviio (1), Evidence Act. 

4. See Santi Ran jan v, Dassu Ram Mirza> 
mal, A.I.R, 1957 Assam 49 at p. 57. 

5. See Asitulla v. Sadatulla, A. 1. R. 1918 
Cal. 809 at p. 810 : 28 C. L. J. 197 
and Mohendra Nath Muker jee o. 


Jogendra Nath Roy Chaudhury, 2 

G.W.N. 260. ^ , 

6. Amanat Bibi v. Lachman Pcrshaoi 

supra. — 

7. Mohd. Yuiuf o. Umed Ali Mian, A.I.R. 

1934 Gal. 750 at p. 750. ^ 

8. Marret a. Shiraziiand Sons, A.I.R* 1“^ 

P. C. 86 at p. 90, .r, » z!ii 

9. Durga D. Bhajan, I. L. R. 31 Cal. 61 

(P C ) 

10. Asitulla o. Sadatulla, 28 C. L. J. 1®^ • 
41 I. C. 747. 
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32. SpeciGc performance and rectification — Distinction. — Specific perfor- 
mance comes under a bead of equitable jurisdiction, quite distinct from recti- 
fication. The former is based upon inadequacy of the remedy appointed in 
certain cases by the common taw ; the latter gives relief from the inflexibility 
of the common law and from the nature of the case involves a contravention 
of its rules.^ 


33. Setting aside and rectification — Distinction. — * ‘There is a material 
difference between setting aside an instrument and rectifying it on ground of 
mistake. In the latter case you can only act upon the mutual and concurrent 
intention of all parties for whom the Court is virtually making a new written 
agreement.*’^ 


34. ^ Delay. — An aggrieved paity shoutd seek the assistance of the Court 
under this section without unreasonable delay.^ Mere laches is not a bar to 
a suit for rectification of deed on the ground of mutual mistake if rights of 
third parties have not intervened. The date of notice of the mistake is the 
date from which time runs.'^ 

Where there has been a mutual mistake in a mortgage-deed in the 
description of the property and the same mistake has been reproduced in the 
decree, but no sale has resulted in execution thereof, the Court may reform the 
mortgage-deed and the decree based on it can be set aside. ^ 

35. Rectification of decree. — There is abundant authority for (he pro- 
position that if there is a mistake in an instrument and the same is reproduced 
in the decree, equity may go back to the original transaction and reform both 
the instrument and the decree so as to make them conform to the intention of 
the parties concerned.® 

36. Where full satisfaction of costs is wrongly recorded correction may 
be made by the Judge passing order and not by his successor. — Thus a mutual 
mistake of the parties to the mortgage transaction manifested in the mortgage- 
deed which has extended into judicial proceedings automatically, as it were, 
without mistak e on the part of the Judge is still capable of rectification.^ A 
compromise or even a decree based on it may be rectified on the ground of 


1. Collett, See. 31. 

2. P*r Lord Chemsrord, Lord Chaacellor 
in Fowler v. Fowler, (1859) 4 D. E. O* 
& L» 250 ; 45 £* R. 97 ; Rajaram v. 
Manik, A. I. R. 1952 Nag. 90 at p. 92 ; 
1. L. R. (1951) Nag. 948. 

3. Allcard o, Skinner, 36 Ch. D. 145. 

4. Nooruddin Etmailji Knrwa d. Mobam- 
mad Umar Subarati, A. I. R* 1^40 
Bom. 321 at p. 328: I. L. R. (1940) 
Bom. 605 : 192 1. C. 109; Rajaram v, 
Manik, subra. 

5. ibid. 

6. Bepin Krishna a, Pruja Barata, 34 
C. L. J, 256 t 26 C. W. N. 36 i 60 I. C. 
345 : A. 1. R. 1921 Cal. 73; Nandi 
Lai 9. Jogendra Chandra Dutta, 
A. I. R. 1923 Gal. 53 at p. 57 ; :^6 
C. L. J. 421 : 70 I- C. 959; 
Bala Praaad e. Kanoo, 8 N L. R. 
i3 ; Jogeewar o. Ganga Biihcn, 8 


G. W. N. 473; Venkatarama v, Elu- 
malai, A. 1. R, 1923 Mad. 442 at p. 
443, Srish Chandra e. Triguna, I. L. K. 
40 Gal. 541 : J8 I. G. 444 , Latchayya 
V. Sccthamma, A. I, R. 1^^32 Mad. 275 
at p. 278 : 136 I. G. 85 : 62 M. L. I 
360 : 35 L. W. 322 : 1931 M. W. N* 
1329. 

7- Bepin Krishna v. Pruja Barata 34 
C. L. J. 256 : 26 C. W. N. 36 : 60 1 G 
345 : A. I. R. 1921 Cal. 73, Nandi Lai 
V. Jogendra Chaudra Dutta, supra. 
Kushoda v. Brajmohan, I. L. R, 43 

Cal, 217;19C. W. N. 1228s31I. G 
14; Kriihnaswamy e. Muthulakshml' 
A. I. R. 1928 Mad. 1097 at p. lo99 • 
1928 M.W.N. 609,Valiakal ir. Karupoa' 
A. I, H. 1926 Mad. 1146 at p. 1146 t 
97 1. C. 920 : 1926 M.W.N. 714* 
SIM. L.J,46. * 
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niutuLil mistake for it is welt settled that a contract of the parlies is neverthe- 
less a contract because there is superadded to it the command of a Judge.^ 
Where in execution of decree, as regards costs only an adjustment petition is 
presented, but it being wrongly worded, full satisfaction of the decree is 
recorded although the intention of the parties was to record satisfaction in 
respect of costs only, the order can be rectified in review by the Judge passing 
it. But such an application for review cannot be entertained by his successor. 
The Execution Court, which would include a Judge coming in as a successor 
of the Judge who passed the order in question has no jurisdiction as an 
executing court to enter into the questions relating to the certification of the 
order in question under the provisions of S ec. 47 of the Civil Procedure Code. 
A suit for rectification under Sec. 31 (old) of this Act is, therefore, maintain- 
able and Sec. 47 of the Civil Procedure Code is no bar to it.^ Where a 
plaintiff sues merely for the rectification of a compromise and not for the 
rectification of the decree into which it has merged, the technical omission in 
the plaint will not be allowed to stand in his way and if he can make out a 
case for the rectification of the compromise, he will be given a decree for 
the rectification of not only the compromise but for the decree based on it as 
well.^ 

37. Rectification of decree based on a reference. — A suit similarly lies to 
rectify a decree based on u reference and which has been fraudulently altered 
after publication and before the decree. The section permits the rectification 
of such award, and if it permits that, it also permits the lectifica ion of the 
decree which is based on and gives foimal expression to it. 

But even if it is necessary for the plaintiff to take recourse to recti- 
fication, the defendant would have no answer to his claim. The principles 
applicable to cases of this character were reviewed in v. 

Jogeshwar The mutual mistake of the parties to the mortgage trans- 

actions manifested in the mortgage-deed which has extended Into judicial pro- 
ceedings automatically as it were without mistake on the part of the Judge, is 
still capable of rectification.^ 

But the courts in passing decrees for rectification of decrees should safe- 
guard the equities in favour of the transferees for value in good faith.® A 
picvious decree may be set aside by a separate suit also where one of the 
parties is a guardian acting for a minor without the consent of the Court, or 
where one of the parties is a minor ostensibly represented by a guardian not 
properly representing him.^ 

Section 31 (old). Specific Relief Act, gives the Court, if fraud or mistake 
is proved, discr^ition to rectify the instrument so far as this can be done 
without prejudice to rights acquired by third persons in good faith and for 
value. 

A court purchaser is bound by estoppels which affect his judgment- 
debtor, all the more, must he be bound by an obligation on binding the 


1. Srish Chandra w. Triguna, I. L. R. 40 
Cal. HI : 18 I, G. 444. 

2. Ab lul Sattar Chaudhury o. Abdul 
Rusa’i. G.W.N. 960 : 164 I. C. 651. 

3. Bhn Chainrai v. M^t. Dcbihhai, 52 
I. C 916 : n S. L. R. 144, 

4. (1'>21)34G. L. J. 256. 


5. Nandiram alias Nandi Lai Agrani o. 
Jogendra Chandra Dutta, A. I. H. 1923 
Gal. 53 at p. 57 : 36 C. L. J. 421. 

6. Oanesh «, Tularam, I. L, R- 36 Mad. 
295 (P.C.). 

7. Pratap Singh o. Badout Singh, I. L. R. 
35 AH. 587. 
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judgment-debtor to make a valid conveyance of property which the judgment- 
debtor has admittedly intended to convey but has not so conveyed in law by 
error. Held this Letters Patent Appeal must clearly fail and be dismissed.^ 

38. Representative-in-interest. — A court of equity will interfere only as 
between the original parties or those claiming under them, e. g. heirs, devisees, 
legatees, assignees, voluntary grantees or judgment-debtors or purchasers from 
them with notice of the facts.^ So, a suit for the rectification of a bond given 
to the District Court to safeguard the interests of the beneficiary could not 
be filed by the beneficiary without a duly made assignment by the Court in his 
favour.^ 

39. Rights acquired by third parties. — The benefit of the proviso to 
Sec, 26 (new) can be claimed only if (f) there is a bona fide purchaser ; (//) 
who purchases for value and (ii/) without notice. Rectification, therefore, 
cannot be given effect to if it prejudicially affects the rights of bona fide third 
parties without notice.'* A court, therefore, will not rectify an instrument if 
thereby a subsequent encumbrance is prejudiced. It is clear that the Court 
would not exercise its equitable jurisdiction to rectify an instrument, if thereby 
a subsequent incumbrancer would be prejudiced.^ 

The contract cannot be rescinded after third peisons have acquired rights 
under it for value. This rule is a corollary from the main principle that a 
contract induced by fraud or misrepresentation is as such not void but only 
voidable. The result is that when third persons have acquired rights under 
the transaction in good faith and for value these rights are indefeasible. 
The rule is also stated to be an application of the principle of convenience, 
“that where one of two innocent parties must suffer from the fraud of a third, 
the toss should fall on the one who enabled the third party to commit the 
fraud”.6 

49 . Sub-section (3) — Scope and object of. — In order to avoid multiplicity 
of suits, this sub-section has been enacted to provide for the rectification and 
enforcement of a contract in the same suit. Even omission to ask for recti- 
fication may be treated as a mere formal defect, and the Court may decree the 
suit as if the document had been rectified.'^ In a converse case, that is in a suit 
f.or recovery of property without prior demand for rectification of sale-deed, 
the relief has been refused.® In a Madras case, however, it has been held 
that it is open to the plaintiff or the defendant in suit to adduce oral evidence 
in regard to the correct decription of the property rn a conveyance executed 
between them and relief in regard thereto may be granted even though a suit 


1. S. M. R. M. Venkatacbalam Chettyar 
p. P. L. A. R. M. Firm, A. 1, R. 1939 
Rang. 90 at pp. 91-92. 

2. Story** Equity, Sec. 165 ; Miles v. Fox, 
37 Ch D. 153 i Hall Dare e. Hall 
Dare, 31 Ch. D. 251 ; Pearce v, Ver- 
beke, 2 Beav. 23 ; Durga Prasad o. 
Bbajan, l.L.R. 31 Cal. 614. 

3. Oppenhelmea o. Manecjee. A.I.R. 1933 
Rang. 337 at p. 338 (1. L. R. 36 Bom, 
42 r«f . to). 

4. Mahadeo p. Gopala, l.L.R. 34 Mad. 54; 
Nandi Lai v Togendra Chandra 
Dutta, A.I.R. 1923 Cal. 53 at p. 54 : 70 


I. C. 960 ; 36 C. L. J. 421 ; Collett, 
Sec. 31. 

5. Modan Mohan Prasad v. Sital Prasad, 
A. I. R. 1921 Pat. 226 at p. 227 : 2 
Pat. L. T. 64. 

6. Pollock on Contracts, IP46 Ed., pp, 464 
et see. 

7. Venkataramanappa a. Ramsetty, 3 
Myi. L, J. 146 ; see also United States 
of America V. Motor Trucks Ltd. (1924) 
A. C. 196 ; Craddnek v. Hunt, (1923) 
2 Ch. 136, 

8. Ssjjad e. Baker, (19u7) 11 O. C. 93. 
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for rectification has not been filed and even though a suit for rectification even 
if brought would be barred by time ^ 

It is open to the plaintiff in a suit for partition to pray for rectification 
of a deed relating to the properties sought to be partitioned. He need not 
institute a separate suit for rectification.^ 

41. Sub-section (4). — It is provided by this clause that the relief of recti- 
fication will be open to either party if it is specifically asked for in this plead- 
ing whether initially or by amendment. 


42. Cancellation with option to accept rectification. — In a group of 
cases, however, middle course between refusing and granting rectification has 

been adopted. These cases are Garrard v. Frankel,^ 
Middle course Harris V. Pepperell,* Bloomer v. Spittle^ Sind Paget y* 

Marshall.^ The course adopted was to decree cancel- 
lation with an option to the defendant to accept recti- 
fication instead. In Garrard v. FrankeU^ the defendant agreed to take from 
the plaintiff a lease of a house at the rent of £230 and in the lease drawn up 
In pursuance of the agreement the rent was stated to be £130, Lord Romilly, 
M. R., considered that the error was the plaintiff’s but that the defendant 
must have perceived it, and held that though the plaintiff was not entitled to 
have the lease reformed the lessee ought to have the option of taking the 
reformed lease op of rejecting it. In Harris v. Pepperell,^ the vendor had 
executed a conveyance including a piece of land he had not intended to sell 
but which the defendant alleged he had intended to buy. Lord Romilly* 
following his previous decision in Garrard v. Frankel,^ gave the defendant the 
option '*of having the whole contract annulled or else of taking it in the form 
which the plaintiff intended”. Bloomer v. Spitile^^ was said by Neville, J.,“ 
to be unintelligible as reported. A reservation had been inserted in the 
conveyance by mistake, in Paget v. Mar shall the plaintiff by mistake had 

offered and demised to the defendant four floors of three houses, whereas he 
had intended to reserve for his own use the first floor of one of the houses. 

The principle underlying “this peculiar group of cases” is said by Sir 
Frederick Pollock to be this : “This Court, it seems, will not hold the 
plaintiff bound by the defendant’s acceptancejof an offer which did not express 
the plaintiff’s real intention and which the defendant could not in the circum- 
stances have reasonably supposed to express it ; nor yet require the defendant 
to accept the real offer which was never effectually communicated to him and 
which he perhaps would not have consented to accept ; but will put the parties 
in the same position as if the original offer were still open”. In May v. 
Platt the written contract and the conveyance were unambiguous and 
evidence of intention was held to be inadmissible after completion either as a 
defence or to support a counter-claim which amounted to a claim for specific 


1. Sooramma o, Venkayya, A. I. R. 1938 
Mad. 589 at p. 590; 176 I.G. 875: {193'J) 
1 M. L. J. 806 ; 47 L. W. 661 : 1928 
M. W. N. 492. 

2. Kotumal Mohan Daa v, Dur Mahomed, 
A. I. R. 1931 Sind 78 at p. 80 : Ind. 
Rul. I.L.R. (1932) Sind 45 : 136 I. G. 
525 * 

3. (1862)30Beav.445. 

4. (1867) L. R. 5Eq. 1. 


5. (1872) L. R. 13 Eq. 427, 

6 (1884) 28 Ch. D. 255. 

7. (1862) 30 Beav. 445. 

8. (1867) L. R. 5Eq. t. 

9. (1862) 30 Beav. 445. 

10. (1872) L. R. 13Eq.427. 

11. Bsalc tr. Kyte, (1907) I Ch. 564. 

12. (1884) 28 Ch. D. 255. 

13. (1900) 1 Ch. 616, followed in Thomai 
V, Hickman, (1907) 1 Ch. 550. 
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performance of a written contract with a parol variation. Harris v. 
Peppereili^ Garrard v. F ranked and Paget v. Marshall^ were said by 
Farwell, J., in Affl>'v. Platt* to be only supportable on the ground of fraud. 
He said, “I have always understood the law to be that in order to obtain recti- 
fication there must be mistake common to both parties, and if the mistake is 
only unilateral there must be fraud or misrepresentation amounting to fraud”, 
as this was considered to be the only ground for rescission after conveyance, 
The Court of Appeal, however, in Craddock v. Hunt,^ held by a majority that 
since the Judicature Act the Court had jurisdiction to rectify a conveyance 
although the deed confirmed the written agreement and although the effect of 
ordering rectification was a parol variation. In that case the written agree- 
ment was held to have failed to express the real agreement between the parties 
and the mistake had been incorporated into the deed. Olley v. Fisher^ was 
preferred to May v. Platt P In the former case it was held that since the 
Judicature Act the Court has power, in any case where the Statute of Frauds 
is not a bar, in one and the same action to rectify a written agreement upon 
parol evidence of mistake and to order that agreement as rectified to be 
specifically performed. Lord Strendale, M. R,, in Craddock v. Hunt^ said, 
“After rectification the written agreement does not continue to exist with a 
parol variation ; it is to be read as if it had been originally drawn in its 
rectified form,^ and it is that written document, and that alone, of which 
specific performance is decreed”. Younger, L. J , dissented and thought 
that the plaintiff could not have rectification involving specific performance of 
a written agreement with a parol variation. 

The decision in Craddock v. HunP^ was approved by Lord Birkenhead, 
L.C., giving the advice of the Privy Council in U S, A. v. Motor Trucks Ltd.^^'^ 
in which he also dealt with the point under the Statute of Frauds. Although 
this decision does not bind our courts, it is one of great weight and there now 
seems no doubt that the Court has power to grant rectification of a written 
instrument with a parol variation and that the Statute of Frauds cannot be 
allowed to stand in the way. The Court can both rectify and decree specific 
performance in one and the same actlon.^^ 


New 

CHAPTER IV 

ResCISSIOK OB' CONl^RAOTS 

27. When rescission may 
be adjudged or refused.' — (a) 

Any person interested in a con- 
tract may sue to have it rescind- 
ed, and such rescission may be 
adjudged by the Court in any of 
the following cases, namely : 


1. (1867) L. R. 5Eq. I. 

2. (1862) 30 Beav. 445. 

3. (1884) 28 Gh. D. 253. 

4. (1900) 1 Gh. 616, followed in Thomas 
9. Hickman, (1907) 1 Gh. 550. 

5. (1023) 2 Gh. 136. 

6. (1886) 34 Gh. D. 367. 

7. (1900) 1 Ch. 616, followed in Thomas 


Old 

CHAPTER IV 

Of the Rescission of Contbaots 

35. When rescission may 
be adjudged. — Any person in- 
terested in a contract in writing 
may sue to have it rescinded, 
and such rescission may be 
adjudged by the Court in any 
of the following cases, namely — 


0 . Hickman, (1907) 1 Ch. 550. 

8. (1923) 2 Ch. 136. 

9. Johnson 9, Bragge. (1901) 1 Ch. 28 at 
p. 37. 

10. (1923) 2 Gh. 136. 

11. (1929) A. C. 196. 

12. S99 Chitty on Contractt 1947, pp. 460. 
462. 
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New 

where the contract is 
voidable or terminable by the 
plaintiff ; 

(b) where the contract is un- 
lawful for causes jiot apparent 

on its face and the defendant is 
more to blame than the 
plaintiff. 

(2) Notwithstanding anything 
contained in sub-section (1), 
the Court may refuse to rescind 
the contract — 

(fl) where the plaintiff has 
expressly or impliedly ratified 
the contract ; or 

(^) where, owing to the 
change of circumstances which 
has taken place since the mak- 
ing of the contract (not being 
due to any act of the defendant 
himself), the parties cannot be 
substantially restored to the 
position in which they stood 
when the contract was made ; 
or 

(c) where third parties have, 
during the subsistence of the 
contract, acquired rights in good 
faith without notice and for 
value ; or 

(rf) where only a part of the 
contract is sought to be rescind- 
ed and such part is not sever- 
able from the rest of the con- 
tract. 

Explanation , — In this section 
“contract’ \ in isolation to the 
territories to which the Transfer 
of Property Act, 1882 (4 of 
1882), does not extend, means 
a contract in writing. 


Old 

(«) where the contract is 
voidable or terminable by the 
plaintiff ; 

{b) where the contract is un- 
lawful for causes apparent on its 
face, and the defendant is more 
to blame than the plaintiff ; 
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/ llust rations 

To clause (a)— ^ sells a field to B. 
T here is a right of way over the field of 
which A has direct personal knowledge , 
but which he conceals from B. B is 
entitled to have the contract rescinded. 

To clause (b) — A, an attorney, 
induces his client a Hindu widow^ 
to transfer property to him for the 
purpose of defrauding B"s creditors. 
Here the parties are not equally in 
fault, and B is entitled to have the 
instrument of transfer rescinded. 


mn 9 




1. Legislative changes 

2. Reasons i'or the change 

3. Rescission of a contract 

4. Scope of the section 

5. Grounds of rescission 

6- **Gour#es open to repreientee’ 

7. English law as to right of rescis- 
sion 

8. Misrepresentation as to a matter 
of fact 

9. Representation as to material 

10. Kinds of misrepresentation 

11. Innocent misrepresentation is 
not actionable 

12. Representation as to matter 
of law 

13. A misrepresentation of motive 
or intention 

14. Whether party misled or deceived 
was duty bound to make inquiries 

15. Ambiguous statements arc not 
necessarily false 

16. Miirepreaentation must be such 
as to induce the contract 

17. Misrepresentation must be by a 
party to the contract 

18. Representation made by an agent 
with the express authority of his 
principal or otherwise 
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Right of aflfirmation or rescission 
Rescission by act of the party ... 
Rescission by judicial decree 
Manifestation of election 
rescind 
Affirmation 
Rescission as defence 
Change of position of parties 
Misrepresentation must have 
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1. Legislative changes. — This section corresponds to Sec. 35 of the 
repeated Act. In the marginal notes the words “or refused*' have been 
added. The language of previous Sec. 35 (ar) and (A) has been incorporated 
in sub-sections (I> and (^) of this section. The words “in writing** in 
first paragraph of the previous Sec. 35 have been omitted, sub-section (c) 
along with the latter paragraph of the old Sec, 35 has been deleted. Sub- 
section (2) along with its explanation of the new Sec. 27 has been newly 
Inserted. The illustrations under the previous Sec. 35 have been omitted. 

2. Reasons for the change. —Thj Law Commission of India, in their 

Ninth Report on the Specific Relief Act, 1877, assign the following reasons 
for the amendment of (old) Sec. ‘'S of the Specific Relief Act, 1877. Thev 
Say : ^ 

**ln England, where the defendant in an action for specific perfor- 
mance fails to comply with a judgment against him, the plaintiff may, 

K 'ScR,A.' 
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at his election move in the action to have the contract rescinded;* 
This right extends to the vendor and the vendee. The Indian courts 

have taken the same view.^^ 

“In all probability, the England rule was sought to be adopted, 
without modification,^ in the third paragraph of old &c. 35 (c} of our 
Specific Relief Act. But, as has been pointed out by Collett ^ as well 
as in the cases mentioned below, ^ the words ‘in the same case are not 
happily chosen and 'It is not at all clear as to what these words m 
the same case refer whether to the second paragraph or the first 

paragraph of Cl. 

“The question arises whether the vendor or lessor should have the 
option of bringing a separate suit for rescission, in a case coming 
under Ci. (c) (of old Sec. 35). As the section stands, he has the 
option of bringing a separate suit under the first paragraph of Sec. 35 
(old) of the Specific Relief Act or to apply for rescission m the same 
suit under the third paragraph of the section. 


•‘But as Banerji^ observed, there is no reason why the vendor or 
lessor should be allowed to harass the other party in a separate 
proceeding when the re nedy of rescission can be made available in 
the same suit. 


“We therefore propose a new section® which will enable the vendor 
or lessor to apply for rescission in the suit for specific performance, if 
the purchaser or lessee fails to comply with the terms of the decree. 
In view of this new provision, Cl. (c) of SiC. 35 (old) and the two 
succeeding paragraphs become unnecessary and should be omitted. 


“While Sec. 35 (r) (old) deals with the consequences which will 
follow from the default of the purchaser or lessee to comply with the 
terms of a decree for specific performance, there is no provision in 
the Act as what would happen if the purchaser or lessee makes the 
payments due from him but the vendor or lessor does not comply with 
the decree by executing a conveyance or how the purchaser or lessee 
should obtain possession of the property. At present the latter con- 
tingency is dealt with in proceedings for the execution of the decree. 
But if in the former case, the vendor or lessor may obtain relief by 
way of rescission in the same suit, there is no reason why the other 
party may not have his reliefs against the vendor or lessor in the suit 
itself inasmuch as the principle of avoidance of multiplicity of 
proceedings is equally applicable to both cases. 

“We have already provided® that consequential reliefs like posses- 
sion or partition can be claimed in the suit for specific performance 


1. Fry, 6th Ed,, pp. 546-47. 

2. Ak'ihayalingam V. Avayambala, A.'.R. 

E)33 Mad. 386. 

3. Ramji v. China. 82 I. C. 73 j Kurpal v. 
Shamrao, A. I. R. J1123 Bom. 211 ! 
I. L. R. 47 Bom. 589, 

. Specific Relief Act^ 3rd Ed., p. 277. 

. Ramji V. China, supta^ Kurpal v. Sham- 
.rao,A.I.R. 1923 Bom. 211 ^^rMacleod, 
C. J., in Kurpal v. Shamrao, 1. L. R. 


47 Bom. 589 at p. 592. 

6. Per Maclcod, G. J., in Kurpal Sham- 

rao, sup*a. ^ 

7. Law of Specific Relief, 2nd Ed., pp. 468- 

70. , 

8. Section 26, App. I, Report on Iho 

Specihe Relief Act, 1877. 

9. Section 19 of App, I. Report on the 
Specific Relief Act, 1877. 
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itself and included in the decree. We are now speaking of the enforce- 
ment of such reliefs included in the decree which are at present avail- 
able only by executing the decree, in separate executing proceedings. 

**We recommended^ that complete relief in terms of the decree in a 
suit for specific performance shall be available by application in the 
suit itself, without having to resort to separate execution proceedings 
and that appropriate provisions should be made in the Code of Civil 
Procedure enabling such applications to be made and orders thereon 
and also for appeals. 

“There are certain well-known limitations to the equitable right to 
rescind which are not incorporated into the existing Sec. 35 (old), but 
which have been applied by our courts, on general considerations. 
For the sake of clarity and comprehensiveness, we may codify and 
include these principles in Sec. 35 (old) taking care not to make the 
propositions rigid so as to restrict the powers of the courts to do 
justice. The Court may refuse to rescind a contract in any of the 

following cases : 

(a) Where the plaintiff has elected, whether expressly or impliedly 
to abide by the contract.^ 

(b) Where owing to the change of circumstances which has 
taken place since the making of the contract (not due to any act of 
the^ defendant himself) the parties cannot be substantially restored 
to the position in which they stood when the contract was made.^ 

(c) Where the contract is of a such a nature that it is not sever- 
able^ and a part thereof is sought to be rescinded. 

(d) Where third parties have, during the subsistence of the con- 
tract, bona fide acquired rights under it, without notice of the facts 
which make the contract liable to be prescribed. ■* 

“Jt is proposed that the above propositions be included in a new 
sub-section to Sec. 35 (old). 

“The requirement of ‘writing’ at the beginning of Sec, 35 (old) has 
long been omitted by the Transfer of Property Act, 1882, as regards 
the territories where that Act is in torce. We have^^made this clear 
by inserting an explanation at the end of the section. * 

In the Notes on Clauses, Cl. (27) which deals with Sec, 27 (old Sec. 35) 
of the Specific Relief Act it is stated : 

This is Sec. 35 of the existing Act with the following modifications ; 

(/) Section 35 (c) (old) of the existing Act and the two paragraphs 
succeeding it have been omitted in view of Cl. (27) of this Bill 
otherwise sub-clause (1) is a reproduction of (old) Sec. 35. 


1. . Cf, See. 26(3) of App. I, Report on the 

Specific Relief Act. 1877. 

2. Pry, 6th Ed., p. 348, Clough o. L.N.W. 
Ry. Co., (1871) L. R. 7 Ex. 26 at p. 34 ; 
Ranga^iwami Gounder v. Nathiappa 
Qounder I.L.R. (If) 18) 42 Mad. 533 at 

f '. 538 (P.C,); Ramgowda v, Bhausalieb, 
X.R. (1927) 52 Bom. I (P.C.). 
y'ytpp. 346-52i Hardci p. Bhagwan 


Singh, 24 C.W.N. 105. 

4. Ohid 0 . Darshu, A. 1. R. lf)26 Gal. 959^ 
Inder p. Campbell,^*!. L.R. 7 Cal. 474. 

5. Fry. 6th Ed., p. 348, Clough v, E.N.W. 
Ry. Co., (1871) L. R. 7 Ex. 26 at p. 35, 

G. Law Commission of India, Ninth 
Report (Specific Relief Act, 1877), pp. 
41-43. 
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(fi) Sub-clause (2) codifies the principles followed by courts in 
refusing to rescind a contract. 

{Hi) The requirement of “writing” at the beginning of (old) 
Sec. 35 has been omitted by the Transfer of Property Act, 1882, 
in relation to territories where that Act is in force ; hence the expla- 
nation.^ 

3. Rescission of a contract. — A court generally adjudicates upon the 
antecedent rights of the parties* When a court adjudges rescission of a 
contract or a decree it is only concerned with the question whether the person 
rescinding it was justified in doing so. The Court does not create any right 
which parties did not possess when it makes a declaration that contract has 
been validly rescinded. Merely because it is necessary for the Court to pass 
an order of rescission when a controversy arises, it does not follow that it is 
the Court that rescinds the contract. The Court is only passing upon the 
validity of the rescission already made by the party.^ 

In Abram Steamship Company Ltd. v. Westville Shipping Company 
Ltd,,^ their Lordships of the House of Lords said ; 

... where one party to a contract expresses by word or act in 
an unequivocal manner that by reason of fraud or essential error of 
a material kind inducing him to enter into the contract he has resolv- 
ed to rescind it, and refuses to be bound by it, the expression of 
his election, if justified by the facts, terminates the contract, puts the 
parties in status quo ante and restores things, as between them, to 
the position in which they stood before the contract was entered 
into. It may be that the facts impose upon the party desiring to 
rescind the duty of making restitution in integrum. If so, ho must 
discharge that duty before the rescission is in eflFect accomplished. 
But if the other party to the contract questions the right of the first 
to rescind, thus obliging the latter to bring an action at law to enforce 
the right he has secured for himself by his election and he later gets 
a verdict,^ it is an entire mistake to suppose that it is this verdict 
which by itself terminates the contract and restores the antecedent 
status. The verdict is merely the judicial determination of the fact 
that the expression by the plaintiff of the election to rescind was 
justified, was effective, and put an end to the contract . . . 

4. Scope of the section. — This section details the circumstances when a 
contract, solemnly entered into by the parties may be rescinded by the Court, 
The right to have the contract rescinded rests with the person interested in the 
contract. He may be a party to it, or he may be a beneficiary under it. The 
mode and manner of the rescission has been prescribed in this section, i.e. by 
means of a suit in a court of law, and the rescission has to be adjudged by 
ihe Court. The circumstances under which the rescission of a contract may 
be obtained have been detailed in the section ; namely, (1) when the contract 
is voidable or terminable by or at the option of the plaintiff, (2) when the 
contract is unlawful which is not apparent on the face of it, but for which 
the defendant is more to blame than the plaintiff. 


1. Notes no Clauses, p. 13. W. R. 846 at pp* 863-64. 

2, Hungerford Investment Trust Lin.iied 3. Law Reports Appeals Gases. 1923, pp 

c. Haridas Mundhra. (1972) 1 S. G. 773, 781. 
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Sub-section (2) of this section says that in spite of the facts that ade- 
quate circumstances for the rescission of the contract may be present in a case, 
yet the Court may in its discretion, refuse to rescind it : (1) if the plaintiff 
has expressly or by necessary implication ratified or accepted the contract, or 
(2) due to the change in the circumstances since the parties entered into it 
for which the defendant is not responsible, the parties cannot be substantially 
relegated to their original position, in which they were, when the contract 
was made, (S) or where the third parties have for valuable consideration and 
in good faith and without notice acquired interest in it, or (4) where only a 
part of the contract is to be rescinded, and the part to be rescinded, is not 
severable from the rest of the contract, so that either the whole contract has 
to be adjudged as rescinded or no part of it. The explanation to this section 
says that within the meaning of this section “contract’" means “contract in 
writing”. 

Rescission of contract is one of the species of the reverse of specific per- 
formance. It is that form of specific reliefs which the party claims not for 
the purpose of specific enforcement of the contract, but for the purpose of 
the avoidance of the contract which is either voidable at his option, or termin- 
able at his choice. This relief has been made available to the party so that 
he may not be made victim of the consequences of voidable contracts or other 
party’s mistakes, defaults or laches. The object of this form of relief is that 
the parties may bs restored or put back to their origiaal positions in which 
they stood at the time they entered into the contract, but for the voidable or 
terminable nature of the contract, which in the ends of justice should be 
rescinded and cancelled when the circumstances so justify it. 

All that a decree for specific performance can properly contain is an 
adjudication to the effect that the plaintiff was entitled to the enforcement 
of the contract which the defendant had entered into with him for the sale 
of a certain property for a certain specified sum. The power of the Court to 
fix a period for the deposit ^^f the sale consideration was not provided for 
specifically either in the Civil Procedure Code or in the Specific Relief Act. 
Indeed Sec. 35 (old) of the Specific Relief Act indicates a contrary intention, 
for. Sec. 35 (old) indicates that in the event of a party to the decree being in 
default another party could either file a suit for the rescission of the contract 
on which specific performance had been granted or he could even apply to 
that Court which could rescind the decree. It is no doubt true that in this 
country usually when courts pass a decree for specific performance, they fix 
a time during which the plaintiff is enjoined to pay the consideration and 
thereby get a proper sale in respect of a property. But this is more for pur- 
poses of convenience rather than in compliance with any provision of law.^ 

Contract cannot be specifically performed when the character of the 
property itself has changed substantially after its purchase.^ 

5. Grounds of rescission. — The law prescribes two conditions for the 
rescissi m of the contract : (1) voidable nature of the contract and the 
party at whose option the contract could be avoided seeks to do it by means 
of a suit, (2) contract liable to be terminated at the choice of a party, and 
the parly chooses to exercise its choice and terminates it, and (3) unlawful 
^ntract for which both the parties are to blame but for which the defendant 
is more to blame than the plaintiff. 


1. Vaijnftth v, Shivappa, (1967) 1 Mys. 2. Jhandoo o. Rame^h Chandra, 1970 
G J. 658 at p. 662. A. L. J. 969 at p. 97U. 
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The circumstances under which a contract which can be avoided have 
been detailed in the Contract Act, namely : (0 when the contract is defective 
in its origin and voidable from the very beginning as having been induced 
by coercion, undue influence, or fraud or misrepresentation, (2) when the 
contract ceases to be enforceable by one party owing to some subsequent 
circumstances, as a contract of sale which is subject to any condition being 
fulfilled by the seller, becomes, on the breach of it, voidable at the option of 
the buyer, who may, at his choice either waive the breach and treat the 
contract as still valid and subsisting or choose to avoid it by express repudi- 
ation or impliedly. Section 19 of the Indian Contract Aet, 1872. prescribes 
that an agreement obtained by coercion, fraud or misrepresent. ition, is void- 
able at the option of the party victim of coercion, fraud or misrepresentation. 
The remedy of such a party at law is either to avoid the contract on one or 
more of the grounds mentioned in Sec. 19, or insist for the specific perfor- 
mance of the contract and the putting him back to the position he was entitled 
to but for the coercion, fraud or misrepresentations. Section 19-A of the 
Contract Act provides about the avoidance of the contract on the ground of 
undue influence, while Secs. 19-B and 19-0 deal with champertous agree- 
ments. 

A contract can be avoided on the ground of misrepresentations, i. e. a 
representation, contrary to facts or law or both, and the misrepresentations 
must be such as to induce the party, who but for the misrepresentations would 
not have entered into the contract. In order that misrepresentations may 
alford adequate ground for avoiding the contract, a party has to show : (1) 

that there was a misrepresentation from party to the contract, (2) that the 
misrepresentation was such which induced him to enter into the contract, (3) 
that had there been no misrepresentation or had correct facts been brought 
to his notice, he would not have entered into the contract. Pollock on Can- 
tracts at page 455, 13th Ed., says : “A representation relied on as ground for 
rescinding a contract must be contrary to fact, not a mere expression of 
opinion, it must proceed from a party to the contract and be part of the same 
transaction. Further when all these conditions are satisfied it has to be con- 
sidered what are the rights of the party misled.’* 

A representation relates to some existing fact or some past event. It 
implies a factum and not fasciendum.^ It contains no element of futurity and 
as such it is distinguishable from a mere statement of intention. An affirmation 
of a statement of facts is different from a promise to do something in future 
and there are different legal consequences in a representation of fact and a 
promise to do something. Mellish, L. J., in Beattie v. Ebury {LordY draws 
out a distinction between the two in the following words : “There is clear 
difference between a representation of fact and a representation that some- 
thing will be done in the future. A representation that something will be 
done in the future cannot either be true or false at the moment made ; and 
although you may call it representation, if it is anything this is a contract or 
promise.** This distinction is of practical importance. If a person alters his 
position on the faith of a false representation, the mere fact of its falsehood 
entitles him to certain remedies. If, on the other hand, he sues upon .what is 
in truth a promise, he must show that this promise formed part of a valid 
contract and he may be very well met by any of the defences which are 
available in a case of breach of contract such as absence of consideration, 


1. spencer Bower, AcHtmabU MisfipfiSinto- 2. (1872) 7 Ch. App. 777 at p. 8W. 
tiotif p. 38. 
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breach, or non-obscrvance of som-" necessary formality or the contravention 
of some positive rule of statute, or rule of law. The distinction is well illus- 
trated in Maddison v. Alderson.^ In this case a man induced a woman to 
serve him as house-keeper without wages for many years by an oral promise to 
leave her in his will a life estate in his land. He later signed a will to this 
eflfect, but it was not properly witnessed, and he died intestate. The woman 
sought specific performance of the oral agreement. Her action was dismissed 
by the House of Lords. The contention on her behalf to the effect that the 
promise to make a will in her favour should be treated as a representation 
which would operate by way of estoppel was repelled by the House of Lords 
who said, “The doctrine of estoppel by representation is applicable only to 
representation as to some state of facts alleged to be at the time actually in 
existence and not to promises de futuro^ which, if binding at all must be 
binding as contracts.” 

The expression of an opinion as to belief is incapable of actual proof 
and as such is not a representation of tact.^ But a statement of opinion as 
to certain circumstances may amount to a representation ot facts. In Smith 
V. Land and House Property Corporation,^ Bowen, L. J., at page 15 states, 
“It is often fallaciously assumed that a statement ot opinion cannot involve 

a statement of facts in a case where the facts are equally well known to both 
parties, what one of them says to the other is frequently nothing but an expres- 
sion of opinion . . . But if the facts arc not equally well-known to both 

sides, then a statement of opinion by one whp knows the facts best involves 
very often a statement of material facts, for he impliedly states that he knows 
facts whieh justify his opinion. Thus if it can be proved that the speaker did 
not hold the opinion or that a reasonable man possessing his knowledge could 
not honestly have held it, or that he alone was in a position to know the facts 
upon which the opinion must have been based, all these are a misrepresentation 
of facts for which there is a remedy.'* Where the false statement has been 
embodied in a contract common law prevails to the exclusion of equity and 
the remedy varies according to the nature of representation, as the representa- 
tion is either a condition or a warranty.^ If it is a warranty the remedy is 
the recovery of damages. The contract itself cannot be repudiated, if *t is a 
condition, the representec has, however, an election, for he may either treat 
the contract as still open or as discharged. If he prefers the former election, 
the condition becomes the warranty ex post facto ^ and he is limited to damages 
only but if he treats the contract as discharged he can refuse to perform any 
of the obligations restored upon himself and sue the other party for ^ 
failure to perform the contract.^ If the misrepresentation is not embodied in 
the contract it is called a mere representation and it creates no contractual 
obligation and hence it is not actionable at common law. The contract is 
not voidable and damages cannot be claimed on mere representations in the 
absence of fraud. The present position is that an innocent misrepresentation 
of fact, which docs not form part of a contract but which form part of the 
inducement to enter into contract entitles the representee to rescission, but it 

does not entitle him to recover damages.”^ 


1. (less) App. Gas. 467. 

2. Bifset p. Wilkinton, (pi27) A. C. 177- 

3. <)884)28Gb. D 7. 

4. Brown o, Rapbeal, (1958) Ch. 3*16 : 
(1958) 2 All E. R. 79. 

5. Pcnniylvania Sbipping Co. u. Compag- 

nie de Navigation, (1936) 2 All E. R. 
1167 at p. 1171. „ „ 

6. Wallis Son and WclU o, Pratt, (1910) 2 
K. B. 1003 at p. 1012, per Fletcher 


Moulton, L.J.; Bebn v. Burnesff, (1863) 
B, & S. 75j also Harling p. Eddy, 
(1951) 2 All E. R. 212 at p. 215, pir 
Sir Raymond Ever.shed, M. R. 

7. Harrium p. Knowles and Foster, (1018) 
1 K. B, 608 at p. 610, per Scruttoa, 
L. J. ; Red Grave o. Hard, (1881) 20 
Ch. 81 ; Gilchestor, etc, I td. p. Gomm, 
(l‘J^8) 1 All E. R. 493. 
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6. “Courses opea to rapresontee,” — Where a contract is induced by false 
representations, the representee can sue for the equitable remedy of rescission. 
If it is his belief that the contract will enure to his benefit he can, of course, 
insist upon its performance, if it is still executory he can remain inactive and 
plead the false statement as a defence to a suit for specific performance, but 
if it is or may be detrimental to him in any manner, he may either notify 
the representor that he refuses to be bound by the contract or he may 
initiate proceeding for rescission. If, in the former case, his notification is 
ignored and he is driven to an action, the termination of the contract, if 
decreed by the Court, dates from the notification, not from the judgment at 
the action.^ 

The object of rescission is the cancellation of the contract and to petition 
for suit directions as may be necessary in the circumstances for restoration of 
both the parties to the position that they occupied prior to the contract. In 
the words of Bowen, L. J., in Newbigging v. Adam? ""there ought to be a 
giving back and taking back on both sides’*. The defendant must restore the 
advantages that he has obtained by the contract. These advantages are of 
two kinds, (1) benefits actually received, (2) burdens assumed by the plaintiifs. 
In other words, the defendant must restore all the benefits to the plaintiff 
and the plaintiff must make a similar restitution of anything received by 
him. 

The right to rescind a contract whether fraudulent or innocent is lost if 
the representee has affirmed the contract, if restitutio in integrum is no longer 
possible, or if rescission would deprive a third party of a right in the subject- 
matter of the contjract that he has acquired in good faith and for value. Fur- 
ther the right to rescind a contract for innocent as opposed to fraudulent 
misrepresentation is said to be lost if the contract has been followed by a 
completed conveyance or lease or the formal assignment of a chattel. These 
are the four limits to the right of rescission. As regards the first limit, 
re-affirmation, it must be remembered that the affirmation may be either ex- 
plicit or implicit, explicit by declaration of the intention to proceed with the 
contract or reasonable inference from acts as conducts declaring such inten- 
tion. Lapse of time without any step towards repudiation does not itself 
constitute affirmation, but it is evidence of affirmation. In Clough v. London 
and North West Railway Co.? it was stated that when the lapse of time is 
great, it probably would in prac'ice be treated as conclusive evidence of an 
election to recognize the contract. The second condition is that rescission 
must be total and not partial. As a consequence of rescission, the representee 
is entitled to recover all he may have paid or delivered under the contract. 
A necessary corollary is that he should himself make a restoration of any- 
thing he may have obtained under the contract. When a buyer, while he 
avoids the contract on the ground of misrepresentation, it retains the benefits 
under the contract, it would be Inequitable and would be inconsistent with the 
object of rescission. In Spense v. Crowford? Lord Wright says it pages 288-89, 
“Though th- defendant has been fraudulent, he must not be robbed, nor must 
the plaiatiff be unjustly enriched as he would be. if he both got back what 
he had parted and kept what he had received on return. The purpose of the 
relief is not punishment but compensation.” The rule, therefore, is that the 
rescission cannot be enforced if events which have occurred since the contract 


1. Abraham S. S. Go, o. Westville Ship- 3. (1871) L. R. 7 Exch. 26 at p. 35. 

ping Co.. (1923) A. C, 773 at p. 785. 4. (1939) 3 All E. R. 271. 

2, (1886) 34 Gb. D. 582 at p. 595. 
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and in which the representee has participated make it impossible to restore the 
parties substantially to their original position for if a contract cannot be 
rescinded in toto^ it ca not be rescinded at all.^ 


The thud limit is that if the third party has acquired interest for value 

subject-matter of the contract, the right of rescission 
IS defeated, A third party does not acquire an indefeasible title und*.r a 
voidable contract unless he acts bona fide and also gives consideration.^ 


The fourth limit is that the right to rescind a contract for innocent as 
opposed to fraudulent misrepresentatton is said to be lost if the contract has 
followed by a completed conveyance, or lease or the formal assignment 
the chattel. This rule is laid down in Seddon v. North East€tn Salt Co. 

restated by McCardie, J.. in Armstrong v. Jackson,^ in the 
* j words ‘'Now it is undoubted law that where a vendor has procur- 

ed the sale of his property by misrepresentation, the purchaser can set aside 
the contract prior to completion, even though the misrepresentation be inno- 
cent. But if the contract has been executed by the completion of a convey- 
ance^ lease or the formal assignment of a chattel, their rescission cannot be 
obtained on the ground of innocent misrepresentation by the vendor or lessor. 
When the contract is so completed fraud must be proved before rescission 
can be granted. This view is again supported In Angel v. Fay."*^ In this 
case the^ facts were these : “During the negotiation for a lease the lessor 
innocently r^'presented thd.t the drains were in good order, when in fact ihey 
were defective. The lessee took possession after execution of the lease, and 
occupied the premises for some months. It was held that since the trans- 
action had been completed by the execution of the lease the right of rescission 
had been lost. This rule has been accepted as binding by Denning, J.. in 

r The rule laid down in Seddon v. North Eastern Salt Co. 

Ltd. has been the subject of different reactions in subsequent decisions, fn 
Lever Brothers Ltd. v. Bell,^ Scrutton, K. J., concluded his judgment with 
these words : “I reserve liberty lo consider the decision in Seddon v. North 
Easterri Salt Co. Ltd.^^^ so far as it decides that executed contracts cannot 
be rescinded for innocent and material misrepresentation.” 

V. Butcher Denning. L. J., expressed the opinion that Angel v. 
Fay was wrongly decided, but Jenkins, L. J., was not prepared to overrule it 
nd regarded it as fatal to a claim for rescission on the ground of misre- 
^esentation in the case. In Leaf v. International Galleries,^^ Evershed, M.R. 

doubts over the correctness of the rule laid down in Seddon v! 
fht^ ml in view of v. Butcher remarked that 

a without being expressly 

overruled or altered by statute. Jenkins, L. J., approved the rule, though 




3. 

4 . 

5. 

6 . 
7 . 


^cffidd & Go. o. Unwin, (1877) 2 
Q B. D. 214, ' ^ 

Glou^ u, London and North Western 
Ry. Co., (1871) L.R. 7 Exch. 26 at p. 


Scholcrfiold p. Templer, (1859) 4 De G. 
& J* 429. ^ ^ 

^ * *** L.Q.R. at pp. 

90, 105. 


( 917) 2 K. B. 822 at p. 825. 

(1911) 1 K. R. 666. 

(1950) 1 K. B. 359 at p 373: (1949) 2 . 
E. R. 692. 


8. (1905) 1 Ch. 326 , w 55 L.Q.R. at pp 
99-105 

9. (1931) I K. B. 557. 

10. (19 5) I Ch. 326; set 55 L. Q, R, at pp, 
99-105. 

11. (1950) 1 K- B. 671 at pp. 695-96, 

12. (1911) 1 K B. 666. 

13. (1950) 2 K. B. 86 at p. 95 : (1950) 1 
All E. R. 63 1 at p. 634. 

14. (1905) I Ch. 326 ; see 55 L.Q.R. at pp. 

90-105. 

15. (1950) 1 K. B, 671. 
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trcourt of Appcai ;dopr;j att question. From the review of 

th -’Uihoritics referred to above it will be seen that the lule laid down in 
t:,Jon :Xh^ though doubted in some ^se has 

stood the test of time for oyer 55 years and has neithei been over-ruled, nor 
seriously challenged and is still the good law, 

7. English law as to the right of rescission.— A representation, (o) con- 
trary to facts (as distinguished on the one hand from matter 
Misrepre.senta- of law, and on the other hand from a matter of mere opinion 

II as ground of intention) may be a ground for rescinding a contract ; 

Tt must be sLh as to induce the contract, dam locum 

contractuiv (c) it must proceed from a party to the contract i C^) he ot 
the same transaction and (e) it is the party who is misled who has the fight 

of rescission.® 


tion 

rescission. 


8 Misrepresentation as to a matter of fact. “A representa tion relip. 
on as a ground for rescinding a contract must be contrary to fact, not a 
mere expression of opinion ; it must proceed from a party to the contract, 
and be part of same transaction. Further, when all these conditions are 
satisfied it has to be considered what are the rights of the party misled. 


9. Representation must be material. — ^The representation in order to be 
effective for rescission must be material. It is difficult to give the exact 
meaning of the term ‘^material fact.*’ *'It is anything which would affect the 
judgment of a reasonable man governing himself by the principles on which 
men in practice act in the kind of business in hand.”® 


10. Kinds of misrepresentation — Misrepresentation is of two kinds, 
being cither fraudulent or innocent, that is to say, it may either amount to a 
wilful and conscious falsehood intended to deceive the representee or it may, 
on the contrary, be merely an honest mistake on the part of the re^cseiffor, 
by which the representee is misled though not wilfully deceived. The firs 
kind is called fraud or deceit; the second has no other recognized name than 
innocent misrepresentation.® 

11. Innocent misrepresentation is not actionable. — “Innocent 

sen tat ion is not actionable, whatever its effect may be in invalidating th 
contract.” “A man is under no general duty to be careful in making 
ments so as to avoid causing loss to others who choose to act upon them, an 
this is so even though he intended them so to act. His only legal duty is to 
refrain from wilfully and knowingly deceiving them. For his honest wro 
he is not responsible, however negligent, in the absence of some special duty 


1. (1905) 1 Ch. 326 ^ 55 L. Q. R. at pp. 

90-105. 

2. (1951) 1 K. B. 805 at p. 810 ; (1951) I 
All E. R. 631, 634. 

3. (1958) 1 W, LiR. 753 : (1958) 2 All 
E. R. 402. 

4. (1905) 1 Ch. 326. 

5. Attwood p. Small, 49 R. R. 137; Smith 


0 . Kay, 115 R. R. 383. 

6. Pollock on CoitlracI<r, Ch. XI. 

7. Pollock on CoidMs^ 13th (1951) Ed.i 

p. 455. 

8. 43 L. J. Q. B. 227 at p. 459. 

9. Salmond and Williams on Conir(Kf*i 
2nd Ed., p. 231. 
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Innoceat repre- 
sentation as gfround 
of rescission. 


of care imposed on him by contract or otherwise in 
the particular case. They who choose to act in reliance 
on what another tells them to do so and in genera! at 
their own risk and not at his.*’^ 


Even an innocent misrepresentation is a ground of rescission.^ 

12. Representation as to matter of law. There is authority at Common 
Law that misrepresentation made by one of the parties to an instrum.nt as to 
its legal effect does not enable the other to avoid it.^ And in equity there is 
no reason to suppose that the rule is otherwise, though the authorities only 
go to this extent, that no independent liability can arise from a misrepresenta' 
tion of what is purely matter of law.'* Note, however, that a representation 
as to the effect of an existing instrument may estop the party making it from 
setting up any other construction.® The rule probably does not apply to a 
deliberately fraudulent misstatement of law.® The circumstances and the 
position of the parties may well be such as to make it not imprudent or 
unreasonable for the person to whom the statement was made to rely on the 
knowledge of the person making it and it would certainly work injustice if it 
were held necessary to apply to such a case the maxim that every one is 
presumed to know the law ^ * But there is no need to extend this to 
exceptional cases. At all events the rule applies only to pure propositions of 
law.*^ 


In this connexion the remarks of Salmond and Williams® are worthy of 
perusal. In their learned commentary on the Law of Contracts they have 
stated thus : 

*Tt is sometimes suggested that by the proposition in question fact 
is opposed to law, and that a misrepresentation of law is destitute of 
legal effect- This suggestion is, however, contrary to principle, and 
is thought to be unsupported by authority. 

'Tt is certainly possible in fact for one man to deceive and defraud 
another by wilfully misrepresenting the law to him ; and there stems 
to be no reason why fraud of this kind should be subject of a special 
exemption from liability. It is tiue that every man is presumed to 
know the law, and ihat a plea of ignorance or mistake of law will not 
be listened to in the courts for any purpose. But to be ignorant of 
the law is surely a different thing from being wilfully deceived as to 
it.”® 


1. S&lmond and Williams on Contracts^ 
2nd p. 232, citing Derry v. Peek, 
(1889) 14 App. Gas. 337, a leading 
case decided by House of Lords. 

2. Redgrave v. Hurd, (1881) 20 Gh. D. 1. 

3. Pollock on Contracts, citing Lewis p. 
Jones, 28 R. R. 360. 

4. Pollock on Contracts, citing Lewh a. 
Jones, 28 R. R. 360; Rashdall o. Ford, 
35 L. J. Gh. 769 ; Beattie v. Lord 
Ebury, (1872) L. R. 7 Ch. 777 at p. 
802 : 41 L. J. Ch. 804. 

5. De Taehihatchef a. Salem! Coupling, 
(1932) 1 Ch. 330 : 101 L. J. Ch. 209. 

8. Hiiachfietd o. London B. & S. Coast 
¥ Ry. Co., (1876) 2 B. D. 1 : 46 L. J. 


Q- B. I; Bowen, L. J., in West London 
Commercial Bank o. Kitson, (1884) 
13 R. D. Div. at p. 363. 

7. Pollock on Contracts, 11th Ed., pp. 463, 
464. 

8. Salmond and Williams on Contracts, 

2nd Ed., p. 248, citing West London 
Commercial Bank p. Kitson, (1881) 13 
Q.B D. 360; EnglesOeld p. Marquis of 
Londonderry. (1877) 4 Ch. D. 693 ■, 
Derry p. Peek, (1889) 14 App. Cas. 

337 and Beattie p. Lord Ebury, (1872) 
L.R. 7 Ch. 777. 

9. Salmond and Williams on Contracts, 
2nd Ed., pp. 248, 249. 
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13. A misrepresentation of motive or intention. — As stated above, a 
false representation of motive or intention, not amounting to or including an 
assertion of existing facts, is of no effect. Thus where the defendant brought 
a business on behalf of a partnership firm, the price was fixed at £ 4,500 on 
his representing that his partners were not willing to pay more. This 
representation was proved to be false by the fact that he debited them in 
account with a large price and kept the resulting difference in their shares of 
the purchase money for himself. Under the circumstances the vendor could 
not sue for deceit, as the statement amounted only to giving a false reason for 
not offering a higher price. ^ 

14. Whether party misled or deceived was duty bound to make 
enquiries, — Where active misrepresentation has been made by the defendant 
it is not open to him in a suit either for damages or for setting aside the 
contract to say that the plaintiff complaining of the misrepresentation had the 
means of making inquiries. Therefore in an action for deceit in falsely 
representing the amount of the business done in a public house, the purchaser 
was held to be entitled to recover damages, although the books were in the 
house, and he might have had access to them if he had thought proper.^ 
"It needs no authority to show that a statement of what is merely a matter 
of opinion cannot bind the person making it as if he had warranted its 
correctness. And it is said that if a man makes assertions, as a matter of 
fact within his own knowledge, concerning that which is by its nature only 
matter of more or less probable repute and opinion, he is not legally answer- 
able as for a deceit if the assertion turns out to be false.*’® 

But it seems doubtful if this could be upheld at the present day. For 

surely the afSrmation of thing as within my own knowledge implies the 

affirmation that 1 have peculiar means of knowledge, and if I have not such 

means then my statement is false and [ shall justly be held answerable for it, 

unless indeed the special knowledge thus claimed is of a kind manifestly 
incredible. 

• 1 statements are not necessarily false. — Statements which 

in tnemselves are ambiguous cannot be treated as fraudulent merely because 
tney are false in some one of their possible senses. In such a case the party 

wno complains of having been misled must satisfy the Court that he under- 
stood and acted on the statement in the sense in which it was false.*^ 

When once it is established that there has been any fraudulent mis- 
representation or wilful concealment by which a person has been induced to 

^ ^ojitract, it is no answer to his claim to be relieved from it to tell 
im that he might have known the truth by proper inquiry. He has a right 
o retort upon his objector, ‘You at least, who have stated what is contract, 

cannot accuse me of want of caution because I relied implicitly upon your 

fairness and honesty’.”® j tf 

16. Misrepresentation must be such as to indace the contract. — If a party 
to a contract to whom misrepresentation has been made, has in fact not acted 

1. Vernon 0. Keys, f 1 810) 11 R R, 49^, 4. Pollock on Confrorff, llth Ed., p. 465, 

2. L. R. 2 H. L. \2],per Lord Chelmsford. citing Smith », Chadwick, 51 L, J. Ch. 

citing Dohel o. Stervens, 27 R. R. 44-1. 597. 

3. Pollock on Contracts, p. 450 citing Hay 5. (1867) L. R. 2 H, L. 99 at p. 120 i sti 

Croft V. Creasy, 6 R. R. 380 : (1801) 2 also 51 L. J. Ch. 113. 

East 92. 
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on it, but has acted on his own judgment formed after verification he cannot 
be allowed to rescind the contract on the ground of fraud or misrepresen- 


^ When the fact is not misrepresented but concealed (or rather not com- 
municated)* and there is nothing done to induce the other party not to avail 
himself of the means of knowledge within his reach, if he neglects to do so 

he may have no right to complain, because his ignorance of the fact is attri- 
butable to his own negligence.’’^ 


In Higgens v. Smeh,^ where the plaintiff sued for specific performance 

of an agreement to take lease of a lime-stone quarry the plaintiff knew that 

his ^atement was untrue, and the defendant had the means of learning the 
truth. The plaintiff made a distinct representation as to the quality of the 
hrne-stone which was in fact false. He did not believe it to be false, but he 
had taken no pains to enquire whether it was true or not which he could easily 
have done. On the other hand, the defendant had not relied exclusively 
upon the statement of the plaintiff. He went to look at the stone himself 
As he was not a lime-burner by trade, he could not be supposed to have 
trusted merely to what he saw being in fact not competent to judge of the 

It was held that the plaintiff was not entitled for 

specific performance. 

17. Misrepresentation mast be by a party to the contract.— The mis- 
representation in order to form a ground of rescission of a contract must be 
made by a party to the contract. 

^ ^18. Representation made by an agent with the express authority of his 

principal or otherwise. — A false statement made by an agent with the express 
authority of his principal who knew it to be false, is obviously equivalent to 
a falsehood told by the principal himself. It makes no difference as against 
Liabilitv of principal whether the aeent knows the statement to be false 
master for *er- 9^ even in cases where the representation proceeded 

vsnt’s misrepre- trom the agent is false to or without the knowledge of the 
sentation. principal, or to the knowledge of the agent, the contract is 

liable to be rescinded. Thus the master is held liable for 
wrong representations made by the servant in the discharge of his duties.^ 
The rule is applicable even if the principal is a corporation.^ The directors 
managers and other officers of the company acting in discharge of their duties 
as such officers* are for this purpose agents, and the companies are bound bv 
their acts and conduct.^ 

19. Right of affirmation or rescission.— A contract induced by fraud is 
not void, but voidable only at the option of the party defrauded. The party 
misled, therefore, can either affirm the contract or rescind it at his option.® 

It may be remembered that the * 'contract continues valid till the party 


1. Farrar p. Churchill, (1890) 135 U, S. 
609, 

2. St* L. R. 2 H. L. 339. 

3* PoBock An llth Ed., p. 467, 

citing New Brunswick & Co. o. Cony- 
bcarc. (1862) 9 H. L. C. 71 1 at p. 742 : 
^ 31 L. J. Ch. 297 : 131 R. R. 415. 

I34R.R. 304, set also 130 R.R. 394 
and (1871) L. R. 6 Q. B. at p. 605. 

5* Maclray a. Commercial Bank| etc.. 


(1874) L. R. 5 P. C. 394 at p. 411 j 43 
L J. P C. 31 ; set also 47 LJ PC. 18. 

6. L, R. 5 P, C 413-5. 

7. Weir o. Barnet, (1877) 3 Ex. D. 32, 

affd. in C. A. nom. Weir a. Bell, 47 
Ij. j, 704. 

8. (1857) L. R. 2 H. L. 346 at pp. 375, 
376: (1941) I K. B. 295 : J 10 C. T. 
K. B. 375 (C, A.). 
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defrauded linf> determined his election by avoiding The right of resciS' 

sion is fin illy lost, if the party entitled to rescind elects, instead of doing so, 
to confirm the contracts ^ Where the party misled has once waived his right 
of rescission subsequent discovery of further acts constituting “a new incident 
in the fraud’’ cannot revive it,^ But it is not so where a distinct cause of 
rescission arises/ 

20. Rescission by act of the party. — A contract may be rescinded by the 
act of a party on his electing to do so. He may intimate his election to the 
other party cither by words or conduct, thereby causing automatic and 
immediate dissolution of the contract ab initio. Suit to enforce the contract 
is a conclusive pro^f of election not to rescind the contract/ 

21. Rescission by judicial decree. — It is also open to the aggrieved party 
to apply to the Court and obtain a judicial decree in suit for rescission. 

22. Manifestation of election to rescind. — As rescission is only an alter- 
native remedy and is in derogation of the contract, it is said that a party who 
wishes to avail himself thereof must manifest his election in some way. The 
way in which election must be manifested may vary in different cases. The 
Uniform Sales Act provides that where delivery has been made, the buyer must 
notify the seller within a reasonable time his election to rescind for breach of 
warranty. Whore the right to restitution exists, formal notice is certainly not 
always requisite, and bringing an action promptly for restitution is generally 
held sutficient. 

It is also said that one who wishes to rescind must manifest his election 
to do so without undue delay, or the right will be lost. It seems probable, 
however, that this is true only where the party seeking rescission has received 
money or property which he must -restore as a condition of relief, or where 
there is farther performance due under the contract from the other party which 
in the absence of notice he might suppose would be accepted in spite of his 
prior breach. The cases, though containing broader statements generally fall 
in these classes. There seems no reason why a plaintiff who has paid a sum 
of money for the defendant’s promise to give him a horse may not, after 
breach of his promise by the defendant wait any period short of that fixed by 
the Statute of Limitation before deciding whether to sue for the value of the 
horse or for the recovery of the price. Unsuccessful negotiations looking 
forward performance can hardly be considered inconsistent with a continuing 
right of rescission, and if a seller induces a buyer to retain defective goods for 
a further trial, a prompt manifestation of election after such further trial is 
sufficient. Where promptness of rescission is required, it would seem that the 
facts of each ca<e should be considered by the jury to determine whether there 
has been unreasonable delay, unless perhaps where there is no dispute as to 
facts and the delay has been so inordinate or so short as to justify the Court 
holding as a matter of law whether rescission is timely. 

Where a plaintiff seeks rescission and restitution, he must not only 
restore what he has received but his offer of restitution must be kept good. 


1. (1871) L. R. 7 Ex. 26. 

2. Salmond and William. =; on Contracts^ 
2nd Ed., p. 274 j Pollock on Contract*. 

3. Campbell v. Fleming, (1834) I. A. & 
E. 40 : 53 R. R. 194. This does not 
apply where a new and di tinct cause 


of rescission arises. 

4. Gray v. Fawler, L. T, 8 Ex. 249 at p. 
280 : 142 L, T. Ex. 161 : (1873) Ex. Gh. 
29, 

5. Ibid, 
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Election once made determines the plaintiff’s rights. Judgment based on the 
assertion of one alternative, is generally a conclusive election. It has not 
Infr^uently been held, however, that a “plaintiff who brings an action under 
tae Act to recover the purchase price, based upon a theory of rescission 

may be permitted to amend so as to allege and claim damages for breach of 

warranty 

A binding election is constituted by any words or acts which unequivo- 

cally express or Indicate his intention to rescind or to conform to the contract. 

11, for example, with full knowledge of his right to rescind, he proceeds with 

the performance of the contract, or demands perf ormance from the other 

party, or exercises rights conferred on him by the contract, in such manner and 

in such circumstances as to indicate in an intention to stand upon the contract, 

he cannot afterwards rescind it.^ But he cannot in this nanner lose his right 

of rescission by acts done before he knows lae facts which entitled him to 

rescind.^ 


In Clough V. London and North fVestern Ry, Mellor, J., has 

clearly stated the law on the point thus : 

T 

**The contract continues valid till the party defrauded has deter- 
mined his election by avoiding it.” He further states : “If it can 
be shown that the .... company have, at any time after knowledge ot 
the fraud, either by express words r*r by unequivocal acts, affirmed the 
contract, their election has been determined forever. But .... we 
think the party defrauded may keep the question open so long as he 
does nothing to aflSrm the contract 


‘"fa such cases the question is, has the person on whom the fraud 
Was practised having notice of the fraud elected not to avoid the con- 
tract, or has he .... to avoid it, or has he made no election ? We 
think that so long as he has made no election he retams the right to 
determine it either way, subject to this, that if in the .... interval, 
whilst he is deliberating, an innocent third party has acquired an 
interest in the property or if in consequence of his tlelay the position 
even of the wrongdoer is affected, it will preclude him from exercising 
his right to, rescind. And lapse of time without rescinding will furnish 
evidence that he has determined to affirm the contract and when the 
lapse of time is great it probably would in practice be treated as con- 
clusive evidence to show that he has so determined.” 

23. Affirmatian. — Affirmation must be complete and unequivocal. 


. If the party defrauded elects to affirm the contract, he must affirm it 
m all its terms. Any acts or conduct which unequivocally treat the contract 
S'^hsisting, after the facts giving the right to rescind have come to the knowl- 
, of the party, will have the same effect.® 



24. Rescission as defoace. — Rescission may be set up as a defence 


WilliMoa on Contraets, Sec. 1469. 

Williaine on Contracts, 
W,. p. 274. 

R. 7 Ex. 26 at pp. 34. 35. 

S. Co. p. Weitville Shipping 
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The contract cannot be rescinded where third persons have acquired 
rights under it for value. In other words, the rescissions of a contract cannot 
so operate as to destroy an intervening yiw tertii in the subject-matter of the 
contract.^ Property reclaimed on the rescission of the contract under which 
it passed must be reclaimed while still the property of the other party to the 

contract, or of an assignor not being a purchaser for value 
Effect of right jjj good faith. If X is induced by fraud to sell his horse to 

person!^ ^ it to Z who has no knowledge of the fraud, it 

Is too late for X to rescind the contract and demand the 
return of the horse. His only remaining remedy is an action for damages 
against Y who defrauded him.^ 


25. Change of position of parties. — 'The contract cannot be rescinded by 
the party misled or defrauded after the position of the parties has been 
changed so that the former state of things cannot be restored. “It is, 1 think, 
clear on principles of general justice that as a condition to a rescission there 
must be a restitutio in integrum. The parties must be put in status quo. It is 
a doctrine which has often been acted upon both at law and equity/*® It 
has been said that “a contract voidable for fraud cannot be avoided when 
the other party cannot be rcstocQd to his status quo. For a contract cannot 
be rescinded in part and stand good for the residue. If it cannot be rescinded 
in toto, it cannot be rescinded at all ; but the party complaining of the non- 
performance or the fraud, must resort to an action for damages/’^ 

26 . Misrepresentation must have been made as part of the same trans- 
action. — The misrepresentation in order to be effective must have been made 
as part of the same transaction. A false representation made to a third 
person, or even to the party himself previously in the course of different trans- 
action and for a different purpose, is no ground either f or rescinding a contract 
or for maintaining an action of deceit.^ 

27. Delay in rescission. — The contract must be rescinded within a 
reasonable time, that is, before the dapse of *a time, after the true state of 
things is known, so long that in the circumstances of the particular case the 
other party may fairly infer that the right of rescission is waived. 


It is believed that the statement of the rule in some such form as this 
Will recracile the substance and language of all the leading authorities. On 
the one hand it is often said shat the election must be made within a reason- 
able time,^ while on the other hand it has several times been explained that 
lapse of time as such has no positive effect of its own. The Court is specially 
cautious in entertaining charges of fraud or misrepresentation brought 
forward after a long interval of time ; it will anxiously weigh the circum- 
stances, and consider what evidence may have been lost in consequence of the 
tirne that has lapsed. But time alone is no bar to the right of rescinding a 
voidable transaction ; and the House of Lords, in one case set aside a pur- 
chase of a principaFs estate by his agent in another name af ter the lapse of 
‘ ^ century, the facts having remained unknown to the principal 

and his representative for thirty-seven years. In a later case Lord Justice 
Turner stated expressly that ‘The two proposition's of a bar by length 


1. Babcock o. Lawsoa. (1880) 5 Q. B. 284. 

2. Salmon d and Williams on Contracts 
2nd Ed., p. 273. 

3. Erlanger o. New Sombrero Phosphate 
Co., (1878) 3 App. Gas. 1218. 

4. Sheffield Nickel Co. v. Unwin, (1877) 2 


Gh. B. D. 214 at p. 223. 

5. Sac (1867) L. R. Sc. 145. where a share* 
holder of a bank purchased shares 
acting on a series of fl^ourishing but 
untrue reports made by the directors 
previously. 
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Of time and by acquiescence, are not distinct propositions/* Length of time 
Is evidence of acquiescence, but only if there is knowledge of the facts, for a 
man cannot be said to have acquiesced in what he did not know ' Lord 
Campbell slightly qualified this by adding, that although it is for the party 
relying on acquiescence to prove the fact from which consent is to be infer- 
red, it is easy to conceive cases in which, from great lapse of time, such 
facts might and ought to be presumed.** 

The rule has been laid down and acted upon by the Judicial Com- 
miUee in this form : “In order that the remedy should be lost by inches 
or delay, it is if not universally, at all events ordinarily .... necessary that 

suflScient knowledge of the facts constituting the title to 


the same effect it has been said in the Supreme Oourt of the 
United States : “Acquiescence and waiver are always questions of fact. 
There can be neither without knowledge/* And the knowledge must be 
actual, not merely possible or potential : “the wrong-doer cannot make 
extreme vigilance and promptitude conditions of the rescission”. 

Acquiescence need not be m mi fes ted by any positive act; the question 
IS whether there is sufficient evidence either from lapse of time or from other 
circumstances of “a fixed, deliberate and unbiased determination that the 
transaction should not be impeached*’. In estimating the weight to be given 
to length of time as evidence of acquiescence the nature of the property 
concerned is material. And other special circumstances may prevent lapse 
of time even after everything is known from being evidence of acquiescence; 
as when nothing is done for some years because the other party’s affaiiS are 
In such a condition that proceedings against him would be fruitless. In 
questions of this kind it is not only time but the conduct of the parties which 
nas to be considered.^ 


‘Mere delay in making this election after knowledge of his rights does 
amount to confirmation of the contract. There is no rule of law 
that he must rescind immediately or within a reasonable time. He is entitled 
to suspend his judgment and election, and to consult his own interest in the 
®^ter by reference to the event- But if he does so delay he runs certain 
risks and may in the result lose his right of rescission.**^ “We think that so 
lonj^ as he has made no election he retains the right to determine it either way, 
to this, that if in the interval, whilst he is deliberating, an innocent 
li* j P^**ty has acquired an interest in the property, or if in consequence of 
ois delay, the position even of the wrong-doer affected, it will preclude him 

his right to rescind. And lapse of time without rescinding 
WIl furnish evidence that he has determined to affirm the contract ; and when 

time is great, it probably would in practice be treated as con- 
clusive evidence to show that he has determined.**^ 


. Time allowed for election of remedies for fraud. — It is generally 

Md that a defrauded party must elect whether he will affirm the fraudu- 
jent transaction or rescind it. But a transaction though induced by fraud 
on that account void, it is only voidable. Consequently, if nothing 


!• Mlock on Cmtragts (1946 Ed-), pp. 4< 
Salmond and Williams on Contrae. 


f ’> , 




2nd Ed., p. 274. 

3. (1871) L. R. 7 Ex. 26 at pp. 34, 35; jm 

al<io L. R. 8 Ex. 205. 
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is done the transaction is not avoided, and the rights of the parties will 
be fixed by the agreement which they made without any manifestation 
of eie^ion The right to sue for deceit which is based on the assumption 
°hauhe fraudulent transaction is to stand does not, therefore, require prom^ 
Lcdon bv the iniured party. The Statute of Limitation alone prevents ex- 
cessive delay, though it is obvious that delay in asserting a right of action 
f^r fraud will tend to show both that no fraud was perpetrated and. in 
connexion with other circumstances, that if there was fraud, any of 
action that may have existed his been discharged. Setting a fraudulent 
bargain aside, however, is an alternative right given on equitable principle 
to the injured pirty, and, therefore, if this remedy is desired, it 
sought with reasonable promptness after the fraud has been , 

“The question of how much time a party to a contract has permitted to elapse 
is not necessarily determinative of the right to rescind ; the immediate con- 
sideration being whether the period has been long enough to result m 
nreiudice to the other party.” In the case of an executory contract a refusal 
?o perform any obligation thereunder and the defence of an 
thereon are all that the defrauded party can do by way of Mserting his right 
to disaffirm the contract, and, unless his silence or delay has operated to the 
prejudice of the other party, he may first assert his right when his advMsary 
Lst asserts his claim by action. The failure of the vendee to disaffirm the 
contract might sometimes prevent the vendor from selling to another. 

The fact that the defrauded party has broken the contract before dis- 
covery of the fraud will not deprive him of his right for w 

fraud in inducing him to enter into it, although the contract has been termi- 
nated by the fraudulent party on account of the breach; nor will it 
exercise of his power of avoidance if the requisite restoration of the former 
status is possible and it is no defence to an action for deceit that 
part of the defrauded party’s performance is not yet due. But where the 
right to rescission has been lost a breach of the conduct is not nullified by 

the fraud. 

Where the delay has permitted the rights of third parties to intervene, 

rescission will generally be denied, but under some 

avoidance is not ineffective merely because of the intervention ot rights 

Other parties.^ 


29. * ‘Rescind and rescission.*’ — The words “rescind” and “rescission 
used in the section have been used in their ordinary and general sense and 
have no special significance. In common parlance the word “rescind^ means 
“to abrogate”, “to annul” and “to revoke” and “to cancel” and in legal 
terminology the expression has been understood to mean and convey the same 
sense. It has been used in connexion with and applied to a variety of 
actions such as transfers and contracts. The expression “rescission” ihereiore 
in relation to legal transactions, may mean “termination, abrogation, annm- 
ment, avoidance, discharge, cancellation and revocation**. 

(1) It is sometimes assumed that rescission of a contract necessarily 
involves a restoration of the previous status with restitution of anything 


]. Williston on Contracts, Sec. 1526 
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“*e case where 

ration of what has been received or L vah.e ^ 

the right to rescind. ’ ® condition qualifying 

cinded by one party^W muD.®U '’® abrogated or res- 

the Court to reach the desired resul t '® enable 

by fiction as it were an offer to rescind in j repudiation is treated 

stances, a contract may be terminated not onfy by Cfual cKT but by'^T 

rnTofThe^’s^e Se^shoiiZ'r^'^-""^* -vS •'=^r^?rSio'?> t 

.u..r „«rt. £roSsi"SA”i3'is srciistss'”*- 

wherc'"te't^'^aiton'of 'hiefly 

are used where the contract has not been terminated but where nnn 

SH:™sss~asi« 

(4) Parties, themselves, frequently use the words inaccnratpfv -.t. 

in a contract nor in parol statements by them is it to be assumed^as^m^/i^^^^^^ 
course that they arc renouncinff atl n'phfs fkt , assumed as matter of 

thcuseofVrescind.’- “s^®n!*'or®simi1a^ 

the perL.;^hTinrtlldTo“o11i‘ture rel^FsTfJroTir^" 

SrSV r ”ptfo^Ke‘“o;^1hrco “/ '’f ®-“ per-rwl^^ 

under it. The words ‘‘any perlon^^interesled” mL®’’ 'V^^' u®"''® 

down in Halsbury’s Laws of Ensland Vni vv ,, taa 

oases therein cited bear out the contenfinn fW . c u 

represents tiv(^ c#»f j tention that a suit can be brought by a Icffat 

Sc inlta^ce I ma^refer^o^th;"'!:^* ‘’®®" *"‘‘"®®® by frauTor 

Ts ''• ^oughmarf and Alfcar^ v ^olhe^sa 

IS the case of Twverotv » am*** ? f i A. same effect 

«.MAM .to 


K 

2. 

3. 


Wiilitton on Contracts. See. 1454-A. 

A. T, R, 1927 Bom. 384 at p. 387. 

,^i^L'y’^‘-*27:5Jur.(N.S.)583. 
n?54> 4 Dc. G. M. & G. 270 : 23 L. J. 
Ch. 529 : 2 W. R. 205 : 18 Jur. 839. 


5, 

6. 

7 . 


. 1 Gh* 736 t 62 L, T Ch 

I-. T. 6]9 : 3 R. Sffi. •’• * ®® 

^ 56 L. J. Ch. 1952 • 

36 W. R. 251 : 57 L. T 61 * 

(1878)4C.P.D.40:ii L:TpC I . 39 
L. T. 616; 27 W. R. 87. ^ 
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“The wording of the section is not that a party to a contract may 
sue to have it rescinded, but any person who is interested in a contract 
in writing may do so. 1 think the heir is a person interested in a con- 
tract in writing which is sought to be set aside.” 


31. Rescission — How it can be obtained, —A rescission of a contract^ can 
be obtained only by a suit by a person interested in it. It is only the plamtiff 
who can obtain the rescission of the contract, but the question ^ whether 
rescission of a contract can be obtained by means of defence. From the 
perusal of the section it will be seen that it is the plaint^, who sues for the 
rescission of the contract, who can get it adjudged so. The defendant can 
also set up in defence the contract, and yet get it adjudged, rescinded ^h® 
same case or he may claim rescission in a suit for speciOc performance of the 

contract.^ 


32. Rescission may be adjudged, ^“It is within the discretion of the 
Court to adjudge a contract as rescinded on the facts placed before it. But 
the discretion vested in the Court is not arbitrary, but is judicial, it has to be 
exercised in accordance with the principles laid down in this section. 
where under a contract a third party has acquired interest in the subject of the 
contract in good faith and for valuable consideration the Court should refuse 
rescission of the contract, because the intervention of the third party had 
altered the position of the parties and has made their restoration to the original 
position impossible or impracticable,^ 


33. Rescission of a contract. — A plaintiff suing for specific performance 
of the contract can alternatively sue for the rescission of the control out tne 
converse is not provided. It is therefore not open to a plaintiff to sue i or 
rescission of the agreement and in the alternative sue for specific performance. 
Section 35 (Sec. 27 new) of the Specific Relief Act, 1877, states the principles 
upon which the rescission of a contract may be adjudged. But there is no 
provision in this section or any other section of the Act that a plaintin siu g 
for rescission of the agreement may sue in the alternative for specific period 
mance. The omission is deliberate and the intention of the Act is that no 
such alternative prayer is open to the plaintiff.^ 

Unless a time-limit is given in the decree for specific performance (or 
payment of purchase money or performing other matters which may pc 
anoiltary in connexion with the decree for specific performance within certain 
li.nc, no question could at all arise regarding the rescission of the contract 
a id the decree. It is therefore quite clear that although sueh pawer of 
time-limit is not expressly provided in Sec. 35 (1) of the old Act, ,7? 

deemed to have been there by necessary implication. Where the Court qm 
give a time-limit, it is not open to the decree-holder to come at any stage ana 
at any time to pay the money and ask for enforcement of the decree tor 
specific performance of the contract. It may be that even after fixing t e 
time-limit, the Court has power to enlarge such time, but, that again wouia 
depend upon the attitude that may be taken by the party in whose favour suen 
decree for specific performance is passed."* 


1. Baroda o. Gegeadra, 9 C. L. J. 383; 
Hem Chandra v. Lalit Mohan, 16 
C.W.N. 715 ; Abdul Qadir o. All Mia, 
15 G. L. J. 640; Eastern Mortgagee and 
Agency Go. o. Rabat, 3 G. L. J. 260* 

2, Talib 0 , Ameer, 22 W. R. 529 ; Fry, 


Spteific Ptrfornumeif Secs. 736-46. 

3. Danegi Gurumurty o. Raghu Padhan, 
A. I, R. 1967 Orissa 68. 

4, Pankoj Kumar Bhattachar jee v, Man* 
matha Nath Vidyabhushan Bbatt.i- 

charjec, A.I.R, 1973 Cal. 459 at p. 440. 
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In the above-noted case, even after the application was made by the 
vendor showing^ that under the terms of the decree for specific performance 
there^ was rescission of the decree for non-payment of the purchase money 
within the time-limit fixed by the Court, the decree- holder did not make any 
application at any stage either at the Trial Court or even at the first Appellate 
Court for enlargement of time to enable him to deposit the balance of purchase 
money. It was held that the order rescinding the contract and the decree 
for specific performance based thereon was rightly made. 

34. Rescission and cancellation — Distinction between. — There is a 
distinction between “rescission” and “cancellation”, their meanings and their 
implications. The relief of cancellation is available alike in void and void- 
able documents, white rescission can be claimed in only voidable contract. 
It is a matter of no importance that the nullity is apparent or inherent. latent 
or patent. Bacon, V. C., in Dunnes v. IVoods/ refers to certain cases in which 
grounds have been mentioned to obtain rescission of the contract. It was 
stated therein that it was not obligatory to the vendor to give notice to the 
purchaser that he will rescind the contract, unless the requisition and objec- 
tions are withdrawn. He may rescind at once. 

35. Rescission of contract^Form of application. — There is no statutory 
or standardized form of application for rescission of the contract or decree. ^ 

36. “Terminable.” — A terminable contract is one which contains a 
stipulation that in a certain event it may be put an end to. It is a contract 
which may be put an end to by one or both of the parties upon certain terms 
without a change in the circumstances or upon the happening of certain event 
or on the default by one of the parties in the performance of the contract In 
the words of Fry a contract is terminable “where it reserves to one o^ both of 
the contracting parties a power in certain specified circumstances to rescind 
it”,3 The excepted risk of a charter party Is an illustration in point. ^ A 
vendor of immoveable property may agree that if he fails to show a good 
title within a specified period, the bargain will come to an end.^ It is not 
rare that a vendee takes immoveable property subject to the approval of his 
solicitors. In such a case the vendee is at perfect liberty to rescind the 
contract in the case of disapproval by the solicitors.^ The vendor can 
enforce the agreement only if he proves either—!/) that solicitors had 
approved of the title, or (//) there was such a title tendered as made it 
unreasonable for an ordinary person not to approve of it.^ The right of 
rescission, in case of a gift on the part of the donor is circumscribed by the 
same set of circumstances as would operate to invalidate a contract for sale, 
mortgage, etc.® As to what is not terminable contract, see the under- 
mentioned case.® 

37. Decree under this section. — ^The Code of Civil Procedure does 
not prescribe any particular form for the drawing up of a decree for specific 


I. (18‘»4) 27 Ch. D. 172 at p. 178. 

2» Pankoj Kumar Bhattacharjee v* Man- 
matba Nath Vidyabhushan Bhatta- 
charjee, A.T.R. 1973 Cal. 439 at p. 440. 

3. Fry, See. 1045; GoKett. Sec. 35, 

4. Goipcl ». Smith. (1872) 7 Q. B. 404; 
_ N«?«nt o. Smith, (1876) I C. P. D. 423. 

Whitbrced & Co. o. Whatt, (1901) ] Ch. 

9Il!fl902) I Ch. 83^ 

6. Sree Gopal e. Ram, I.E.R. 8 Cal. 856: 


12 Ch.R, 125; Treacher & Co. a, Mohd. 
Ally Adamji. I. L, R. 35 Bom. 1010. 

7. Treacher & Co. e. Mohd. Ally Adamji, 
supra. 

8. Beharilal v. Sindubala, 1. L. R. 48 Cal. 
434 ! 41 I. C. 878 ; 27 C. L. J. 497 : 2 
C. W. N. 210, 

9. Lakshmi Dai a, Kiasenlal, 11 C. W, N. 
147 at p. 153 : 4 C. E. J. 537, Cellett, 
276, 277. 
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performance as it does in the case of some other decrees, nor does the 
Code of Civi! Procedure indicate the contents of such a decree as it does 
in case of a decree in a prescription suit as provided for by Order XX, 
rule 11, C. P. C. Section 27 (new) of the Specific Relief Act provides that 
in the event of a party to the decree being in default, another party could 
either file a suit for the rescission of a contract in which specific performance 
had been granted or he could even apply to that Court which could then 
rescind the decree. It is no doubt usual that the courts sometimes pass 
a decree for specific performance fixing a time during which the plaintiff is 
enjoined to pay consideration and thereby get a proper sale in respect of a 
property. But this is more for purposes of convenience than in compliance 
with any provision of law. In Someskwar Dayal v. Widow of Lalman Shah,^ 
B. Mukerji, J., while referring to the following decisions in Abdul Shaker 
Sahib V, Abdul Rahiman Sahib,^ Rama Bhatlu v. Annayya BhatlUy^ Abdul 
Rahim v. Tamij Uddin,^ and Gokul Prasad v. FattelaP observed: **a decree 
which is made in a suit for specific performance is not a final decree of the » 
character that completely debars the Court from extending the period fixed 
by it, for, in our opinion, the decree in such a suit partakes of the nature 
of a contract and unless it is rescinded or performed it subsists and therefore 
the right of the Court to make the extension of time for payment also sub- 
sists.*’ Reliance was placed on a ruling given in Dori Lai v. Mst. Jamaga,^ 
for the proposition that a court had no power to extend the time fixed by it 
for the deposit of money in a suit for specific performance. The Bench 
declined to follow the rule of the Court laid down in that case on the ground 
that in Dori Lai v. Mst, Jamagaf Sec. 35 of the Specific Relief Act, 1877, 
was overlooked and Its effect ignored. 

38, Effect of decree. — The true effect of the decree passed under 
Sec. 27 (new) of the Specific Relief Act is that the Court which passed the 
decree for specific performance of contract is given power to rescind the 
contract and consequently set aside the decree which it had passed earlier 
if the successful plaintiff fails to comply with the terms of the decree. The 
net result is that a suit, which is once decreed can be dismissed again 
if the Court finds that the condition in the decree has not been complied 
with.® 


Where a vendor transfers his property without disclosing the material 
defects to the vendee and the vendor is aware of such defects, while the 
vendee is not and such defects cannot be discovered on the part of the 
vendee with ordinary care and inquiry, then such an omission or failure 
on the part of the vendor must be held to be fraudulent and when the 
vendee is deprived of the possession of the property purchased by him as 
a consequence of such material defects, then it is open to him to bring a 
suit against the seller for the return of the purchase money which the 
vendee has paid to the seller \ he may also claim interest by way of damages 
on such purchase money. He may pursue an independent remedy by way 


1. A. I. R> 1958 All. 488 at p. 491. 

2. A. I, R. 1923 Mad. 284 :1. L. R. 46 
Mad. 148. 

3. A. I. R. 1926 Mad. 144 ; 90 I. C. 605. 

4. A. I. R. 1933 Gal. 580 : 145 I. G. 381. 

5. A. I. R. 1946 Nag. 29:1. L.R. (1945) 

N.ig. ‘'124. 


6. A. I. R. 1923 Oudh 16 : 72 Ind. App. 
879. 

7. Ibid. 

8 . Sse Narayan Gangadhar Desbpande o. 
Raago Krishna Dixit, A. I. R. 1960 
Mys. 1 75 at p. 176, 
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of a suit for rescission of the sale-deed as well as damages. These #e the 
various remedies available to the vendee in a case like this*^ 


But it would be going too far to lay down an absolute rule of law 
that a suit for return of the purchase money on breach of warranty of title 

would be incapable of being maintained in law without suing for the can- 
cellation of the sale-deed.2 * 

• Right to rescind decree.— Section 35 of the Specific Relief Act 

1877 (corresponding to Sec. 27 of the new Act) provided that where a decree 
for specific performance of a contract of sale or of a contract to take a 
lease has been made and the purchaser or lessee makes default in payment 
of the purchase money, which the Court has ordered him to pay the decree 
may be rescinded as regards the party in default either by a suit or by an 
AppIicd.tioD» Xhc right to rssetnei the decree imder the section enn sriss only 
if the purchaser makes default in paying the purchase money ordered to be 
pAid under the decree. Before the lapse of a reasonable time from the date 
of the decree, the appellant can have no right to have the decree rescinded 
on the ground of default of the purchaser. To put it in other words the 
right of the appellant to have the decree rescinded is dependent upon" the 
default of the purchaser in paying the purchase money, ^ 

The mere right to take advantage of the provisions of an Act is not an 
accrued right.'* 


New 

28. Rescission in certain 
circumstances of contracts 
for the sale or lease of im- 
moveable property^ the speci- 
fic performance of which has 
been decreed. — (1) Where in 
any suit a decree for specific 
performance of a contract for 
the sale or lease of immoveable 
property has been made and the 
purchaser or lessee does not, 
within the period allowed by the 
de cree or such further period 
as the Court may allow, pay the 
purchase money or other sum 
which the Court has ordered 


Old 

35. (^:) Where a decree for 

specific performance of a con- 
tract of sale, or of a contract to 
take a lease, has been made, and 
the purchaser or lessee makes 
default in payment of the pur- 
chase-money or other sums, 
which the Court has ordered 
him to pay. In the same case 
the Court may, by order in the 
suit in which the decree has 
been made and not complied 
with, rescind the contract, 
either so far as regards the party 
in default, or altogether, as the 
justice of the case may require. 

34 Puaj. L. R. 714; Mobd. Siddiq p. 

Li Kan Shoo, A. I. R. 1925 Rang, 372; 

Allahdino p. Udhoomal, A. I. R. 1942 

Sind 81. 

3. Hungerford Investment Trust Ltd. P. 

Haridai Mundhra. A. I. R. 1072 S. C. 

1826 at p. 1832 : 1972 S.C.D. 378. 

4. Se§ Abbott p. The Minister for Lands, 

1895 A. C. 425. 


1. Champalal v. Roopa, A. I. R. 1963 Raj. 
38 at p. 41. 

2. Ibid.i see also Mst. Nanhi a. Mit, Ketki. 
’ A. I. R. 1932 AIL 224: 1932 A. L. J. 69; 

Nand Ramp. Purahottam'Das, A.I.R. 
1933 AIL 203 : 1933 A. L. J. 201 ; 

Ouaeph Varkhey p. Ouaeph Ghacko, 
A. 1. R. 1953 T. C. 236; Udho Das p. 
Mehr Bukah, A. 1. R. 1933 Lab. 262 ; 

Si. 
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him to pay, the vendor or lessor 
may apply in the same suit in 
which the decree is mad^, to 
have the contract rescinded and 
on such application the Goiu't 
may, by order, rescind the con- 
tract either so far as regards the 
party in default or altogether, 
as the justice of the case may 
require, 

(2) Where a contract is res- 
cinded under sub-section (1), 
the Court — 


(a) shall direct the purchaser 
or the lessee, if he has obtained 
possession of the property under 
the contract, to restore such 
possession to the vendor or 
lessor, and 

(^) may direct payment to 
the vendor or lessor of all the 
rents and profits which have 
accrued in respect of the pro- 
perty from the date on which 
possession was so obtained by 
the purchaser or lessee until 
restoration of possession to the 
vendor or lessor, and, if the jus- 
tice of the case so requires, the 
refund of any sum paid by the 
vendee or lessee as earnest 
money or deposit in connexion 
with the contract. 

(3) If the purchaser or lessee 
pays the purchase money or' 
other sum which he is ordered 
to pay under the decree within 




When the purchaser or lessee 
is in possession of the subject- 
matter, and the Court finds that 
such possession is wrongful, the 
Court may also order him to 
pay to the vendor or lessor the 
rents and profits, if any, received 
by him as such possessor. 
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the period referred to in sub- 
section (1), the Court may, on 
application made in the same 
suit, award the purchaser oi* 
lessee such further relief rs he 
may be entitled to, ineluding in 
appropriate cases all or any of 
the following reliefs, namely : 

(a) the execution of a proper 
conveyance or lease by the 
vendor or lessor ; 

(^) the delivery of possession, 
or partition, and separate pos- 
session, of the property on the 
execution of such coaveyarr e (jr 
lease . 

(4) No separate suit in respe .t 
of any lelief which may be 
claimed under this section shall 
lie at the instance of a veiuioi , 
purchaser, lessor or lessee, as 
the case may be. 

. (^) J^he cost of any proceed- 
ings under this section shall be 
in the discretion of the Court. 


n Legislative changes 

2. Reasons for the ch.inge 

3. Scope 

4. Applicability of the section 

5. Power under the section is 
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6. Rescission of the contract 
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« oV /^®5»slative changes. — This is a new section. The sub-section (c) of 
^cc. 35 of the repealed Act has been enacted in the modified form in the shape 

of the new Act. In fact the present Sec. 28 has been 
enfs ^ manner that it appears that this new section assumed an 

aiiierent shape and garb and this change is not merely in word but in 
Dstance also so as to mnkc the section iooJe entirely a new one. 


Sub-sections (2), (3), (4) and (5) of this Sec. 28 have been newly 
iQserted. 






. ’'5 "Jt- 



4- Reasons for the change. — Suggesting the reasons for the change in 
Sec. 35 (i?) and the latter part of Sec, 35 of the repealed Act, the Law 

S:R.A.-L97 
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Cc.n mission of Inciia, in their Ninth Report on the Specific Relief Act, 1877, 
at pages 41, 42 and 43 says : 

“In England, where the defendant in an action for specific perfor- 
mance fails to comply with a judgment against him. the plaintiff may 
a" his election, mo^re in the action to have the contract rescinded.^ 
1'his right extends to the vendor and the vendee. The Indian courts 
have taken the same vi^w.^ Jn all probability, the English rule was 
sought to be adopted, without modification,^ in the third paragraph 
of old See. 35 (c) of our Spjcifij Relief Act. But, as has been pointed 

out by Collett,^ as well as in the cases mentioned below,® the words, 

‘in the same case’ are not happily chosen and ‘it is not at all clear to 
what these words in the same case refer whether lo the second para- 
graph or the first paragraph of old Cl. (c)’.® The question arises, 
whether the vendor or lessor should have the option of bringing a 
separate suit for rescission, in a case coming under old Cl, (c). As 
the section stands, he has the option of bringing a separate suit under 
the first paragraph of old Sec. 35 or to apply for rescission in the same 
suit under the third paragraph of the section But, as Banerji^ 
observes, there is no reason why the vendor or lessor should be allowed 
to harass the other party in a separate proceeding when the remedy of 
rescission can be made available in the same suit. We, therefore, 
propose a new section® which will enable the vendor or lessor to apply 
for rescission in the suit for specific performance, if the purchaser or 
lessee fails to comply with the terms of the decree. In view of this 
new provision, Cl. (c) of old Sec. 35 and the two succeeding paragraphs 
become unnecessary and should be omitted. While Sec. 35 (c) deals 
with the consequences which will follow from the default of the 
purchaser o. lessee to comply with the terms of a decree for specific 
perform ince, there is no provision in the Act as to what would happen 
if the pjrohaseror lessee makes the payments due from him but the 
vendor or lessor does not comply with the decree by executing a con- 
veyance or how the purchaser or lessee should obtain possession of the 
property. At present, the latter contingency is dealt with in proceed- 
ings for the execution of the decree. But if in the former case, thi 
vendor or lessor may obtain relief by way of rescission in the same suit, 
there i> no reason why the other party may not have his reliefs against 
the vendor or lessor in the suit itself, inasmuch as the principle of avoid- 
ance of multiplicity of proceedings is equally app'icable to both Cases. 
We have already provided® that consequential reliefs like possession or 
partition claimed in the suit for specific performance itself are included 
in the decree. We arc now speaking of the enforcement of such reliefs 
included in the decree which are at present available only by executing 
the decree, in separate exccuiion proceedings. We recommend'® that 
complete relief in terms of the decree in a suit for specific performance 
shall be available by application in the suit itself, without having to 
resort to separate execution proceedings and that appropriate provisions 
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should be made in the Code of Civil Procedure enabling such aoDli- 
catioQS to be made and orders thereon and also for appeals. 

‘‘There are certain well-known limitations to the equitable right to 

rescind which are not incorporated into the existing Sec. 35, but which 
have been applied by our courts, on general considerations. For the 
sake of clarity and comprehensiveness, we may codify and include 
these principles in Sec. 35, taking care not to make the proposition 
rigid so as to restrict the powers of the courts to do justice. The 
Court may refuse to rescind a contract in any of the following cases : 

(а) Where the plaintiff has elected, whether expressly of impliedly, 
to abide by the contract 

(б) where owing to the change of circumstances which has taken 
place since the making of the contract (not due to any act of the 
defendant himself) the parties cannot be substantially restored to the 
position in which they stood when the contract was made 

(e) where the contract is of such a nature that it is not severable^ 
and a part thereof is sought to be rescinded ; 

(d) where third parties have, during the subsistence of the con- 
tract, bona fide acquired rights under it without notice of the facts 
which make the contract liable to be prescribed/ 

“It is proposed that the above propositions be included in a new 
sub-section to Sec. 35. 


“The requirement of ‘writing’ at the beginning of Sec. 35 has long 
been omitted by the Transfer of Property Act, 1882, as regards itie 
territories where that Act is in force. Wc have made this clear by 
inserting an explanation at the end of the section.” 


Speaking on the insertion of this new section for the old Sec. 35 (c) of 
the repealed Specific Relief Act, it was stated in the General Notes on Cl. 27 
which deals with the present Sec. 28 of this Act : 


^'Clause 27. This is new. Under Se;. 35 (c) (old) of the existing 
Act, the vendor or lessor has the option of bringing a separate suit for 
the rescission of a contract or to apply for rescission in the same suit 
Under the third par^'graph of the section, but there is no reason why 
the vendor or lessor should be allowed to harass the other party in a 
separate proceeding when the relief of rescission can be made available 
in the same suit. At the same time suitable reliefs should also be 
made available to the purchaser or lessee when he makes the payments 
due, but the vendor or lessor does not comply with the terms of the 
decree. The new clause therefore seeks to provide complete relief to 
both the parties in terms of the decree for specific performance in the 
same suit with ut having to resort to separate proceedings.” 


1 . 
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On a construction of sub-seclion (1) of Stc. 28 of the Specific Relief 
Act, 1963, it is clear that it is confined only to sale or lease of immoveable 
property and does not cover agreements for sale of moveables.^ 


3. Scope. — This section is new. It has been enacted with a view to 
provide a remedy in cases the plaintiff in whose favour the decree for specific 
performance of contract for sale or lease of immoveable property has been 
passed » but who does not pay within the time specified in the decree or 
within such further time the Court may allow the purchase money or any 
other sum which the Court ordered him to pay as a condition for the enforce- 
ment of the decree. It says that in such cases the vendor or the lessor 
will have a right to approach the Court which passed the decree and apply 
in the same suit, in which the decree was passed to rescind the contract so 
far as it related to the party in default or the whole of it, as the justice 
of the case requires. Under Sec. 28 of the Specific Relief Act, 1963, at the 
time of passing a decree for specific performance of a contract for the sale 
of immoveable property, the Court has undoubtedly the power to direct pay- 
ment by the purchaser of the price or other sum by a fixed date. The said 
section, however, proceeds to lay down that, in such a case, if the purchaser 
fails to pay the amount within the time fixed by the decree for specific per- 
formance, the vendor could apply in the same suit to Have the contract 
rescinded and, on such application, the Court may order rescission of that 
contract and proceed to give consequential directions for the restoration of 
any benefits received thereunder. 


A decree is not a decree under Sec. 28(1) of the Specific Relief Act, 1963, 
if it is a self" operative final decree which provides in express 
Self-operative that if the payment is not made within the time fixed the 

final decree. dismissed. 


In the case of such a decree, it is impossible to apply the provisions of 
See. 28 of the Specific Relief Act, 1963, which, for instance, provide for a 
subsequent application for the rescission of the contract itself, and for certain 
consequential orders.^ 


A Division Bench of the Bombay High Court consisting of S. T. Desai 
and Datar, JJ.. by their judgment dated 19th August, 1959, held in the 
said case^ that the failure on the part of the plaintiffs to carry out the terms 
of the decree had automatically resulted in the disposal of the suit and the 
Court had become functus officio and had no power to grant an extension 
of the time fixed by the decree. It is true that in a subsequent case the 
Supreme Court has in the case of Mahanth Ram v. Ganga Das,^ taken the 
view that See. 148 of the Code of Civil Procedure empowers the Court to 
deal with events that might arise subsequent to an order, for the purpose 
of enlarging time for payment even though it had been peremptorily fixed, 
but in that connexion the Supreme Court observed as follows : 

“Such procedural orders, though peremptory (conditional decrees 
apart) are, in essence, in terrorem, so that dilatory litigants might 
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put themselves in order and avoid delay. They do not, however, 
completely estop a court from taking note of events and circum^ 
stances which happen within the time fixed.** 

It is, therefore, quite clear that whilst laying down, in effect, that See. 148 
must be liberally coustrued, the Supreme Court has excluded from its ambit 
decree which provides in express terms that if the payment is not made within 
the time fixed the suit is to stand dismissed. The decision of S. T. Desai 
and Datar, JJ., referred to above is perfectly in consonance with the view 
taken by the Supreme Court in Mahanth Ram v. Gattga Das,^ just cited and 
is, therefore, still good law.^ 

Section 28 of the Specific Relief Act, 1963, provides only for an appli- 
cation for rescission of a decree for specific performance for the sale or 
lease of immoveable property, no application to rescind a decree for specific 
performance of an agreement to sell moveables would lie under that section. ^ 

For application of Sec. 28 of the Act it is immaterial wliether a decree 
for specific performance of the agreement is passed in a suit for specific 
performance or in a suit for mer-‘ recovery of money or any other suit. 
The Court in considering an application is not entitled to go behind the 
decree. It has to look into the decree and if it finds that it is a decree for 
specific performance in a suit, then if the other conditions of the section 
are satisfied, it may order rescission of the contract either as regards the 
party in default or altogether as the justice of the case may require. The 
contention that the petitioner has to file a separate suit to work out his 
rights under the terms of the decree, is untenable having regard to the pro- 
visions of Sec. 28(1] of the Act. The decree being one for specific perfor- 
mance, before granting the relief prayed for under Sec. 28 (1) of the Act, all 
that the Court has to see is whether the purchaser has committed any de- 
fault.^ 


Sub-section (2) of the section provides that where the contract has 
been rescinded either wholly or in part, in accordance with the provisions 
of sub-section (Ijof this section, the following consequences will ensue: 
(1) The Court shall, while rescinding the contract further order the purchaser 
or the lessee if he has obtained the possession under the contract to restore 
the possession of the same to the vendor or the lessor. (2) The Court may 
iilso direct the purchaser or lessee to pay to the vendor or lessor, all the 
rents and profits which have accrued in respect of the property purchased 
or leased from the date of the possession to the date of the restoration of 
possession to the vendor or the lessor. It may also direct the vendor or the 
lessor to refund any sum he may have received from the purchaser or lessee 
as earnest money or any other sum as deposit in connexion with the contract. 

Sub-section (3) of the section enacts that where the purchaser or the 
lessee complies with the terms and conditions of the decree for specific 
performance of the contract within the time and the rnanner laid down in 
sub-section (1) of this section, the Court may on an application in the same 
suit by the purchaser or lessee give him any or all the reliefs detailed below: 


1. A. I. R. 1961 S. C. 882. 

2. Bhujangrao Ganpati r. Shesharao 
Rajaram^ A.I.R, 1974 Bom. 104 at pp* 
I0%6 : 75 Bom. L. R. 772. 

3. Hungerford Invesrmcnt Trust Ltd. v. 


Haridas Mundhra, A. I. R. 1972 S. C. 
1826 at p. 1832 : V 72 S. C, D. 378. 

4. Sathamraju Suryan ^rnyana v, Thum- 
Dicti Sydaiab, {\*72} 1 Andh. W* R« 
367 at p. 369. 



SPECIFIC RELIEF ACT, 1953 [S. 28— Syn. No. 4] 


774 


(1) The Court may order the vendor or lessor to execute prop^ iostru- 
mcnt or conveyance in favour of the purchaser or the lessee. (2) The 
may order the delivery of possession or partition or separate possession of the 
property mentioned in the contract by the vendor or lessor, on the proper 
execution of the deed of conveyance. Sub-section (4) of the section speci- 
fically bars the institution of a sep:irate suit in respect of the relief or 
reliefs claimable under this section by the vendor or the purchaser or the 

vendee or the lessee. 

The costs of the proceedings under this section has been left at the 
discretion of the Court. 

4. Applicability of the section.— On a construction of sub-section (1) 
of this section, it is clear that it is confined only to sale or lease of immoveable 
property and does not cover agreements for sale of moveables. use or 

the article “the” before the word “sate” is significant and that makes 
it all the more clear that sub-section (1) of Sec 28 is confined only to a 
contract for the sale of immoveable property.^ In Mrs. R. S, Puglarv. 
Sachindra Nath Barik,^ the appeal arose out of an order made in an appli- 
cation for setting aside a decree for specific performance and also for a 
declaration that the decree-holder was no longer entitled to specific perfor- 
mance of the contract for sale of a premises. It was held that 
Court could make an order under Cl. (e) of Sec. 35 of the old Act, it 
must be satisfied that the purchaser had made default in payment of the 
purchase money or any other sum which the Court had ordered him to pay 
and that there could be no default unless a time-limit had been fixed ®r an 
order had been made directing something to be done within that time, u 
was also held that the expression “in the same case”, in the 1st paragraph 
of Sec. 35 of the old Act could only refer to the case specified in Cl. (c), i.e., 
where a purchaser or lessee made default in payment of the purchase money 
or other sums which the Court had ordered him to pay. In order 
ciate this contention it is necessary to set out the last paragraph of Sec. 35 
of the old Act which is as follows : “In the same case, the Court 
by order in the suit in which the decree has been made and not complied 
with, rescind the contract, either so far as regards the party in default, or 
altogether, as the justice of the case may require”. 

The decision mentioned above is an authority for the proposition that 
there could be no default unless a time had been fixed or an order made 
directing something to be done within that time and also for the proiwsitioii 
that, unless there was such a default an application for rescission in the sui 
could not be maintained. Default in payment of the purchase moiwy or 
other sums ordered by the Court to be paid by the purchaser is a condition 
precedent to an application for rescission of a contract under Sec. 35 W 
of the old Act. There can be no default unless a time has been fixed oy 
the Court for payment. Default in payment of the purchase money contem- 
plated by sub-section (c) implies failure or omission to pay within a specinea 
time and there can be no default unless time has been fixed for payment oi 
the money. The law regarding rescission of contract so far as this country 
is concerned was codified in Sec. 35 of the old Act and the conditions pres- 
cribed in that section must be fulfilled in order to successfully maintain an 
application for rescission of the contract under Sec. 35 of the old Act. m 
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order to inaintain such an application there must be default in payment of 
the purchnse money or other sums directed to be paid by the Court, and 
such default can occur only if a time has been fixed by the Court for pay- 
ment ; and if no time has been fixed by the Court there could be no such 
default to enable a party to obtain an order for rescission. The default 
contemplated by the last paragraph of Sec. 35 is referable to and confined to 
the default in payment of purchase money or other sums as contemplated by 
sub-section (c) of that section and not a default by a party in other respect. 
The word “default** used in the last paragraph of Sec. 35, must be given the 
same meaning which it has in sub-section (c), and not a diflferent meaning 
unless such is required by the mandate of the statute or by the necessary 
implication or intendment.^ 

fn the above-noted case no order was made fixing a time for payment 
of the purchase money. It was held that there was no default and indeed 
there could be no default under sub-section (Ij of Sec. 35 of the old Act. 

The default contemplated by the last paragraph of Sec. 35 of the old 
Act is a default in payment of the purchase money or sums directed by the 
Court to be paid and not any other default. This section applies to rescission 
of the contract to sell and lease under certain circumstances and is for 
the benefit of both lessor and lessee and vendor and purchaser. It confers 
adequate power and discretion to the Court to grant adequate relief in case 
the plaintiff does not carry out the terras of the decree or pass appropriate 
orders. A decree in a suit for specific performance of a contract of sale 
or lease of immoveable property enures for the benefit of the plaintifif and 
the defendant, the decree-holder and the judgment-debtor and any of the 
party to the decree is entitled to enforce the decree. Prior to the enactment 
of this section there was a controversy between various High Courts in 
India regarding the rights of the parties, powers of the Court, nature of 
the relief and other allied matters, if the decree for specific performance of 
the contract is not carried out by the parties or if there is a breach of 
terms of the decree. The preponderance of the authority is for the proposi- 
tion that where a default has been made in a case under Cl. (c) the Court 
can make an order to rescind the contract in the same suit in which the 
decree has already been made instead of putting the opponent to file another 
suir for rescission.^ Contrary view has been adopted by Mr. Justice Kemp 
in ChaturbhuJ Bhavanidas v. Kalyanji Bhimji.^ it has been held in that case 
that where a vendor has obtained a decree for specific performance of the 
contract of sale it is not open to the defendant-purchaser to apply by way 
of motion to the Court to vacate the decree and rescind the contract in 
the evvnt of default by the pJaintiflf-vcndor. The defendant’s rights in such 
a case can be enforced only by a fresh suit. The minority view has the 
support of Collett and Dr. Banerji. The majority view proceeds on the 
ground that the words “in the same ca.sc” in the last paragraph of t:.e 
section refer to Cf. (c) in the section."* 
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But all this controversy has been set at rest by the enactment of the 
present Sec. 28 and the enactment of sub-clauses (2) to (5) in the new 

section. 

Now the Court can under this section, extend the time for the perfor- 
mance of the decree, rescind the contract, if there is a default on the part 
of any party to the decree or put the party to suitable terms. 

[n Gomathinayagan Pillai v. Palanimami Nadar, ^ it has been pointed out 
that where a person claims a decree for specific performance, it is for him 
to establish that he was, since the date of the contract, continuously ready 
and willing to perform his part of the contract and that if he failed to do 
so, his claim for specific performance must fail. Their Lordships referred 
to the observations of the Privy Council in Ardeshir Mama v. Flora 
Sassoon,^ where the Privy Council pointed out as follows : 

“In a suit for specific performance, on the other hand, he treated 
and was required by the Court to treat the contract as still sub- 
sisting. He had in that suit to allege, and if the fact was traversed, 
he was required to prove a continuous readiness and willingness 
from the date of the contract to the time of the hearing, to per- 
form the contract on his part. Failure to make^good that averment 
brought with it the inevitable dismissal of his suit.** 

Then the Supreme Court went on to say : 

“The respondent must in a suit for specific performance of an 
agreement plead and prove that he was ready and willing to perform 
this part of the contract continuously between the date of the con- 
tract and the date of hearing of the suit.** 

Clearly, in this case, after the date of the decree, the plaintiff has not 
been able to show that he was continuously ready and willing to perform his 
part of the contract. Indeed it is doubtful, if he had the necessary money 
with him, considering the fact that from 27th June, 1966, the date of the 
decree, to April, 1967, when he seems to have ultimately paid the amount after 
ten long months. It may be that he has taken advantage of the unfortunate 
failure of the Court below to specify the period within which he had to 
deposit the amount. 

A Bench of the Madras High Court has held in Abdul Shaker v. Abdul 
Rahiman,^ that a decree for specific perfoimance is in the nature of a preli- 
minary decree, the original Court keeping control over the action and having 
full power to make any just and necessary orders therein including, in appro- 
priate cases, the extension of the time, and that the contract is not determined 
by mere failure of the plaintiff to pay the amount within the specified time. 
On this point Schwabe, C. J,, discussing the legal position observed as 

follows : 

“Specific performance is an equitable remedy which has been known 
and used by the Courts of Chancery in England for centuries and appro- 
priate forms of judgment have been approved by learned Equity Judges 
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ia England and have now bejoine almost stereotyped ; and those at 

^ Judgments under the 

title Specific Performance . On a perusal of them the first thine to 

be observed is that not one of those forms contained in the first 

instance a limit of time for payment of the purchase money and not 

one attempt to make payment of the purchase mo ley by a certain date 

a condition of the continuance of the rights under the judgment. 

After the original judgment for specific performance it is the definite 

practice in England that all consequenfial relief by reason of any party 
failing to comply with the terms of the judgment must be sought by 
application to the Court by which the judgment was passed. Such 
applications are made by motion in the action showing that in 
England, after the original judgment, the action is by no means ended 
but remains under the control of the same Court. Jf the default is 
made by the purchaser in paying the purchase money there are several 
remedies open to the vendor— (1) He may on motion In the action 
obtain an order fixing a definite time and place for payment and 
delivery over of the conveyance and title-deed and can, after the 
expiration of that time, levy execution for the amount, if not paid. 
(2) He may apply by motion in the action for an order rescinding, not 
the judgment but the contract, and in order to succeed in such a motion 
he has to satisfy the Court that there has been a positive refusal, to 
complete, which it may be observed in the present case^ the respondent 
has certainly not proved. A similar right is given by Sec. 35 of the 
Specific Relief Act of 1877. (3) He can enforce his unpaid vendor’s 

Hen for the purchase money and costs. (4) He can by motion in the 
action obtain an order for sale by the Court of the property when he 
will be at liberty to bid. The proceeds of the sale are paid into Court 
and the vendor gets his contract price, interest and costs and the 
purchaser the balance if any. Where the vendor is in default, the 
remedies are even more varied, ft would seem to be absurd to "hold 
that the mere fact that a date of completion is fixed in the original 
decree put an end to the action and that the control of the original 
Court expires on the expiration of the date and thus substitute in effect 
for all the known remedies stated above the simple expedient of treating 
the action and the decree as dead for all purposes and leaving the 
vendor in undisturbed possession of property. . . .** 

The other learned Judge pointed out as follows : 


“But that It is in the nature of a preliminary and not a final decree 
is, I think, placed beyond doubt by Sec. 35 of the Specific Relief Act 
(Sec. 28 of the present Act). As I read that section, it lays down ihat 
when a decree for specific performance of a contract of sale has been 
passed and the purchaser makes default in payment of the sum whicli 
the Court has ordered him to pay, the vendor may either fll^a ftesh 
suit for rescission of the contract or may, in specific performance suit 
Itself, apply to the Court to rescind the contract. It is perfectly clear 
that the contract is not determinable or determined by the mere failure 
to comply with the terms of the decree. It is not determined until 
the Court orders that it Is determined. By the decree for specific 
performance the Court sets out what it finds the real contract between 
the parties was, and declares that such a contract exists and gives what 
it considers a reasonable time within which the contract shall be carried 
out. Regarding the decree from this point of view, as a contract it is 
clear in this case, as in most others of the same kind, that time is not 
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of the essence of the contract and that, until the contract is rescinded 
by formal oroer or decree such time for performances not being an 
essential part of the contract, may be varied by the Cour which has 
dcclired what the essential terms of the contract arc. It is clear, as 
ihc learned Chi^f Justice has shown, that it must be within t^e power 
of the Court to vary the time within which the contract shall be 
performed, as difficulties might arise thr^ough no fault whatever of the 
n irti -s prevontin- performance within the time spscified in the decree, 
c -.when a third party as within that period set up a bona fide claim 

of title to (he property, it may even 

performance to stand over for a reasonable but indefinite period, until 
that clain-i has been adjudicated. 


“I take it then that where specific performance of sale has not been 
effected within the period laid down by the decree, it is open (a) to the 
purchaser to apply to the Court tor an extension of time for payment 
of the purchase money, and {b) to the vendor to apply eithei for a 
final and peremptory order for specific performance or of an order 
rescinding the contract either immediately or to follow automatically 
on the expiry of the period peremptorily granted. The original action 
is thus open until a final decree or order of such a nature and scope is 
passed and the original Court has until then ample power to extend 
the time f* r specific performance,*’ 

Thus, it is obvious that after the decree has been passed even where the decree 
docs not specify the time within which the plaintiff should deposit the amount, 
it is open to the Court to fix a fresh period or extend the period already fixed. 
As pointed out by the Supreme Court in Gamathinayagam Piilai v. Palamswami 
iV«^/flr,Mf the com ri; Cl relates to a sale of immoveable property, it would 
normally be presumed that time was not the essence of the contract. 
Section 28 of the Act seems to really embody this principle. Under Sec. 28 
of the Act, the power to extend the period even where it has already fixed a 
period within which the plaintiff should deposit the amount, it has Jhc POwer 
to extend that period, it should be deemed to have the po ver to cither fix a 
period or grant a fresh period for the plaintiff to deposit the purchase money 
where by the decree it has not already fixed a period.® 

It is common ground that this is a suit for specific performance of the 
agreement to reconvey the suit property which originally belonged to the 
respondent here. There is also the compromise decree in and by which certain 
lime was fixed for depositing the sum of Rs. 800. Unfortunately as note y 
the courts below, there is no default clause. In such a case the Court should 
lake into consideration that the suit should be deemed to be pending , 
finally disposed of. hi Abdul Shaker Sahib v. Abdul Rahiman Sahw^ tbe 
facts arc similar. In that case a decree for specific performance of a contmet 
for sale provided {a) that, upon payment by the plaintiffs of a sum named 
which in two months from the dale of the decree, the first defendant do execute 
and register a proper deed of conveyance of the properties in the schedule and 
{b) that upon payment the first defendant do put the plaintiffs in possession oi 


1. (Y967) 1 S. C. R. 227 : A. I. R. 1967 
S. C. 868. 

2. Vaiyapuri Reddy o. Sivalinga Rcddiar, 


(1970) 1 M. L. J. 92 at pp. 93-95. 

3, 44 M. L. J. i07 : A. I. R. 1923 Mad, 
284. 
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the said properties together with all title deeds. In such a case. Sir Walter 
Schwabc, C. J.. for the Bench observed at page 113 : 

‘‘Lastly it was contended and this is a more difficult point that ns 
two years liad elapsed from the date of the original offer of the money 
the plaintiffs were too late in bringing this suit. It is a well-established 
principle that persons who desire the assistance of the Court in obtain- 
ing equitable relief must come quickly. In each case it is a question 
to be decided on the facts whether the delay on the part of the plain- 
tiff, is such that tln^ Court ought not to exercise its powers. In this 
case on the facts I think that the delay should be excused, for on the 
evidence, the plaintiffs were put off for sometime by the first defendant 
himself. The case has, however, been brought very late but in my 
judgment, not late enough to compel us to refuse relief at not being 
shown that the defendant had been prejudiced.** 

There is also a decision which will be useful to refer, namely, Bhagwatsaran 
Singh V. Mithila Saran Singh,^ there a party by an order of the Court was 
required to deposit certain amount in Court under a compromise and a time- 
limit was prescribed for it. But there was no provision as to the effect of 
the non-payment of the said amount. In such a case the learned Judges 
held : 

“But if the time has expired and on account of absence of a pro- 
vision in the petition of compromise, or in the order as lo the effect 
of non-payment, the order has not operated automatically, tluii the 
Court has seisin of the matter and can still deal with it*’. 

Time should be extended to enable the respondent to deposit the money 
as per the terms of the compromise decree. ^ 

Since Sec. 28 of the Specific Relief Act, 1963, provides only for an 
application for rescission of a decree for specific performance for the sale or 
lease of immoveable property, no application to rescind a decree for specific 
performance of an agreement to sell moveables, would lie under that section.^ 

5. Power under the section is discretionary. — The power under Sec. 28 
of the Act of 1963 or under S.*c. 35 of the old Act, 1877, is a discretionary 
one. The Court on flimsy grounds could not exercise its power and annul the 
decree, once passed by it. A clear case of default has to be found ou^ in order 
to give relief of rescission of contract so as to nullify the decree of specific 
performance.^ 

6. Rescission of the contract and refund of consideration — An* 

order for specific performance of a contract being in the riiturc 
of a preliminary decree, the Court retains the power to make any stinu 
lation it thinks fit with reference to the performance in^Iu lina tlie 
power to extend time. “In considering whether the tirn* should 

be granted it has to be remembered that the delay need not be explained so 
minutely in a case of this sort, as in a case for instance under the Limitation 


1. A. I. R. 1953 Pat. 158. 

2. Manicka Gounder v. Samikannu 
Gounder, A I.R. 1967 Mad. 397 at p. 
398. 

3. Hungerford lavesrment Truit Ltd. v. 










846 at pp. 057-58. 

Kamla Kant 

Jha, A.T.R, 1972 Pat. 322 at p. 325. 
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Act where it is sought to excuse a bar of limitation. In thelatttfr the appli- 
cant is seeking to revise a right which he has not lost and it is necessary for 
him to show that he has not lost it by negligence. Here it is a question of 
destroying a right which plaintiff had to enforce a contract and it does not 
Xssarify follow that because he has been guilty of some delay in enforcing 
the contract, that that fact alone should deprive him of a right which undoubt- 
edlv is his. Consequently, I think that delay in such a case should be looked 
more leniently than in a case of limitation.”^ >A^ere a decree passed is 
conditional on payment of a certain sum of money m Court within a specified 
time, the Court has power to extend time for payment of such sum on adequate 

grounds,^ 


The Court may require the party rescinding a contract to do equity. 
Therefore on adjudging rescission of a contract the Court generally require 
the Dirty to whom such relief is granted to make compensation to tl^ oiner 
which justice of the case may require.^ Section 64 of the Indian Control 
Act provides that the party rescinding a voidable contract shall, it ne nas 

re:eived any benefit thereunder from another party to such contract, restore 

such benefit, so far as may be, to the person from whom it was received. 

Similarly, when an agreement is discovered to be void, or when a contract 
becomes void, any person who has received any advantage under such agree- 
ment or contract is bound to restore it, or to make compensation for it, to the 
person from whom he received.^ 


7. Rescission of completed conveyance. — The conveyance to plainliflf 
admittedly was not a nullity which plaintiff could ignore. Defendant had 
title to at least part of the property. Also it is admitted that plaintiflF obtained 
possession of at least part of the property. On his allegation the only case 
which plaintiff could advance was that the sale-deed was voidable because ot 
material defect in his vendor’s title not disclosed by the vendor, such non- 
disclosure amounting to fraud under Sec. 55, Transfer of Property Act. 
Plaintiff’s remedy in these circumstances was a suit for rescission of the sale- 
deed, and for return of the price paid under Sec. 38 (old), Specific Relief Act. 
It was not f pen to him to ask for return of the price before the ccnveyance 

was rescinded.^ 


8. Nature of a decree passed in a suit for specific performance. The 

provisions in Sec. 28 go to show that the Trial Court would 
to extend the time for payment of purchase price even if it had fixed a date 
for the same in the first instance in the decree originally passed. “ 
goes to show that the provi'^ion in any decree whether passed by a Trial Court 
or an Appe late Court in a suit for specific pe rf ormance w hen it motions a 
date for payment of purchase price, the date is merely an incidental direction 
in favour of the plaintiff. The date is not sujh as cannot be extended^ 

: ubsequent stage by the Trial Court. In this connexion, reference may dc 


1. Metta Rama Bhatlu ti. Mctta Aixnayya 
Bhatlii. Al.R. 1926 Mad. M4 at p. 14n: 
90 I. C, 605 : 49 M. L. J. 152: 22 L. W. 
366, per Phillips,]., Gokul Prasad p. 
Fatte Lai, 1915 N. L. j. 500 and Shri 
Murti Parasnathji v. Gulab Chand, 
A. I. R. 1943 Nag. 11 1 at p. 112. 

2. Abdur Rahim v. Tarnij-ud-Din, A.I>R. 


1933 Gal, 580 at p. 580: 145 I. C, 381 t 

•^7 r; W "NT ^Q7 

3. Specific Relief Act, Sec. 38 (old). 

4 Contract Act, Sec. 65. 

5. Allahdino Bacha e. Udhoomal Amar- 
dinomal, A. I, R. 1942 Sind 81 at p. 
82 . 
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made to the decision of the High Court of Madras in the case of Abdul Shaker 
Sahib V. Abdul Rahiman Sahib} Now, this case has been a leading authority 
and has been followed in several subsequent decisions by different High 
Courts. In this case, the Court came to consider the true nature of a decree 
passed in a suit for specific performance. In that connection, the learned Chief 
Justice referred to the forms of judgments in such suits and in that connexion 
referred to the treatise of Seton on Judgments and in the result held that the 
decree for specific performance was in its nature a preliminary decree, the ori- 
ginal Court keeping control over the action and having full power to make any 
just and necessary orders therein, including in appropriate cases the extension 
of time. In arriving at the above finding Mr. Justice Wallace particularly 
referred to the scheme of Sec. 35 (old) of the Specific Relief Act. 

This section came to be discussed in the case of Kurpal v. Shamrao} 
It is not necessary to refer to the observations made by the Bombay High 
Court in the judgment in that report. 

In the case of Gokul Prasad v. Fattelal} the High Court of Nagpur 
referred to the above decision of the High Court of Madras and the scheme 
of Sec. 35 (old) and made a definite observation that : 

is open to the Lower Court to extend time for payment fixed in 
a decree for specific^ performance. The decree is in the nature of a 
preliminary decree which rests on the contract between the parties 
until it is rescinded by a formal order. The delay in payment of 
specific performance of a contract in which time is not the essence of 
the contract cannot entail the penalty of rescission unless there has 
been such persistent delay as to justify the rescission. . . 

9. Extension of time.— Section 28 of the Act of 1963, permits the deposit 
to be made within such further period as the Court may allow the time even 
after its expiry. Even if an order of the Trial Court extending time for 
payment of money is without jurisdiction, the extension of time remains a 
valid extension unless that order has been recalled. The order cannot be 
challenged in execution proceedings under Sec. 28.^ 


When the time for payment of money is extended, it does not mean a 
modification of the decree.® 

• .u f extended by the Trial Court after its decree has merged 

jn the decree of the High Court in second appeal. ^ 

‘‘®e- and the expression “such 
further penod ss the Court may allow, would mean the Court which had 

passed the decree, or where the application under Sec. 28 of the Act of 1963 

Is filed. The Court has power under Sec. 148 of the Code of Civil Procedure 

Mahanth Ram y. 


1 . A. 1. R. 1923 Mad. 284. 

2. 25 Bom. L. R. 234 : A I, R. 1923 Bom. 
211 . 

3. I. L. R. 1945 Nag. 924 : A, I. R. 1946 
Nag. 29. 

4. Marutt Vi shnu Kahirasagar v. Bapu 
Keshav Jadhav, A. I. R. 1970 Bom. 


398 at pp. 401-2 : 72 Bom. L. R. 615. 
o- Uuhtin Prasad Misfara i?* Kamla Kant 

^ Jfei A. 1. R. 1972 Pat- 322 at p, 324,* 

o. /ma« 

A*I#R* 1961 S, C. 882 ^ s€€ alio Bishufi 
Prasad Mi.nhra o, Kamla Kant Jita- 
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10. True nature of the decree for specific performance. — ^The question of 
the true nature of the decree for specific performance arose before several 
courts and in some of the decisions in that connexion reference was made to 
the provisions in Sec, 35 of the Specific Relief Act, 1877, Cl. (c) whereof 
provided for a right in the defendant in a suit for specific performance to 
apply for rescission of the contract after the decree was passed in the following 

words : 

"‘Where a decree for specific performance of a contract of sale or 
of a contract to take a lease, had been made, and the purchaser or 
lessee makes default in payment of the purchase money or other sums 
which the Court has ordered him to pay.*’ 

In the last paragraph of that section it was provided ; 

^*In the same case, the Court may, by order in the suit in which 
the decree has been made and not complied with, rescind the 
contract. . . 

Having regard to the above provisions and what has been often noticed 
by the courts granting decrees for specific performance, particularly on the 
original side, it is quite clear that the declaration in a decree that the plaintiff 
is entitled to specific performance of the agreement for sale or lease mentioned 
in the plaint must in the nature of things be not sufficient to completely dispose 
of the suit for specific performance in all respects. After such a declaration 
is made in favour of the plaintiff by a decree, questions like the failure of the 
defendant to deliver to the plaintiff’s solicitors documents of title for investi- 
gation of title, the failure of the defendant’s solicitors to answer requisitions 
on title submitted to him, the failure of the solicitors of the parties in agree- 
ing as to correctness of including certain provisions and/or covenants in the 
deeds of conveyance and leases prepared by them for ultimate execution on 
behalf of the vendors and/or lessors, the necessity of determining outgoings 
to be borne by the plaintiff and the credit to which the plaintiff would be 
entitled in connexion with the rents to be appropriated by the seller and/or 
lessor and such several matters of details will always arise for further con- 
sideration. In connexion with these matters, from time to time, different 
kinds of applications will have to be entertained and decided by the Trial 
Court. Now, it is true that these serious questions do not crop up in mofussil 
courts. That, however, does not make any difference to the matter of the 
true construction and the true nature of decrees for specific performance which 
are passed on the original side of the Bombay High Court and/or in mofussil 
courts. One of the items which arises for consideration in these suits for 
specific performance is the item of the liability of the plaintiff to pay the 
price in exchange of his getting the sale-deed and/or lease in his favour 
completely executed on behalf of the defendant. Apparently, the stage for 
exchange of price against the duly executed sale-deed is the very last stage 
with which the Trial Court would have to deal in suits for specific performance 
of agreements of sale. The date fixed for payment of price by depositing the 
same in Court would, therefore, be always an incidental direction towards 
getting to the plaintiff relief of specific performance for which he instituted 
the suit. Ordinarily, the date for deposit of price should be fixed in accordance 
with the request and convenience of the plaintiff in such a suit. Mere failure 
to carry out the direction for depositing the amount of price as ascertained on 
the date fixed would not result into the defendant getting the right of having 
the plaintiff’s suit dismissed. The scheme of Sec. 35 (old) of the Specific Relief 
Act goes to show that even after the plaintiff makes a default in carrying out 
directions for depositing the price in the Trial Court, the contract f or sale 
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continues to be binding between the parties and the defendant in the suit 
would have to enforce his rights under Sec. 35 and apply for rescission of the 
contract if he wants to escape from the liabilities under the contract. This 
scheme of Sec. 35 (old) has been better clarified in Sec. 28 of the Specific Relief 
Act, 1963. 


Now, the scheme in the Sec. 28 of the Specific Relief Act, 1963, is in 
accordance with the practice which has prevailed in the English Courts In 
connexion with the reliefs to be granted in a suit for specific performance 
from time to time on different applications made to the Trial Court. The 
provisions in this Sec. 28 go to show that the Trial Court would have juris- 
diction to extend the time for payment of purchase price even if it had fixed 
a date for the same in the first instance in the decree originally passed. It 
further goes to show that the provisions in any decree whether passed by a 
Trial Court or an Appellate Court in a suit for specific .performance for pay- 
ment of purchase price on the date fixed Is merely an incidental direction in 
favour of the plaintiff. The date is not such as cannot be extended at a 
subsequent stage by the Trial Court. Such extension could be granted until 
the Court was in a position to make a finding that because of the default 
made by the plaintiff in making deposit, his suit was liable to be dismissed on 
the ground that the plaintiff was guilty of breach of contract.^ 


New 

29. Alternative prayer for 
rescission in suit for specific 
performance. — A plaintiff insti- 
tuting a suit for the specific per- 
formance of a contract in writ- 
ing may pray in the alternative 
that, if the contract cannot be 
specifically enforced, it may be 
rescinded and delivered up to 
be cancelled ; and the Court, if 
it refuses to enforce the contract 
specifically, may direct it to be 
rescinded and delivered up 
accordingly. 


Old 

37. Alternative prayer for 
rescission in suit for specific 
performance. — A plaintiff in- 
stituting a suit for the specific 
performance of a contract in 
writing may pray in the alter- 
native that if the contract can- 
not be specifically enforced it 
may be rescinde I and delivered 
up to be cancelled and the Court, 
if it refuses to enforce the con- 
tract specifically, may direct it 
to be rescinded and delivered up 
accord i ngly. 


1. Legislative changes 


SYNOPSIS 
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3 L' chaDges. — This section is a verbatim reproduction of pre- 
vious Sec. 37. There is no change. 1,33 c 

2 Scope.— The swtion is limited to contracts in writing and does not 

cover oral contracts. “The plaintiff bringing an action for the specific per- 

forrnance of a c-ntract may claim in the alternative that if the contract can- 

w’ ’1*“^ be rescinded and delivered up to be cancelled, provi- 
ded that the alternative relief is based on the same state of facts, though with 


1. Maruti Vishnu Kshtrsagar o. Bapu 
Kesbav Jadhav, 72 Bom. L, R. 615 at 


pp. 617-19. 
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different conclusions as to But this rule is not applicable to a 

converse case. Thus it has been held that an action to set aside a transaction 
for fraud or in the alternative for specific performance of a compromise is not 
maintainable.^ When a purchaser of immoveable property has entered into 
a contract of sale and paid a deposit, and when the time for completion 
comes, the vendor fails to complete, the purchaser has two alternatives open 
to him, the second being again subject to two alternatives. He can— (1) treat 
the contract as rescinded and sue either in equity to be placed in the position 
he would have been, had it never been made, or at law for any money that 
he has parted with as money received by the other side for a consideration 
that has wholly failed; and (2) he can treat the contract as on foot, (a) either 
ask for damages for its breach, or (6) seek the remedy of specific perfor- 
mance.^ 


New 

30. Court may require 
parties rescinding to do 
equity. — On adjudging the res- 
cission of a contract, the Court 
may require the party to whom 
such relief is granted to restor e, 
so far as may be, any benefit 
which he may h ave received 
fronT the other party and to 
make compensation to him 
which justice may require. 


Old 

38. Court may require 
party rescinding to do 
equity. — On adjudging the res- 
cission of a contract, the Court 
may require the party to whom 
such lelief is granted to make 
any compensation to the other 
which justice may require. 


1 . Legislative changes 

2. Reasons for the change 

3. Principle 

4. Scope 

5. Obligation to restore any beneRt 

obtained under the instrument 
o question .. 

6. Compensation under decree not 

paid — Efiect 786 

7. Refund of consideration ... 786 


8, Court sale 786 

9. Measure of compensation *«» 787 

10. Cost to the plaintiff or benefit to 

the defendant , **’ 

1 1 . Benefit to the defendant is the 

proper measure of restitution ... 788 

12. Specific performance in the 

absence of any covenant ... 789 

13. Limitation — 790 


SYNOPSIS 

. 784 
. 785 
785 
785 
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1. Legislative changes. — The present Sec. 30 corresponds to the old Sec. 
38 of the repealed Act. The following are the changes introduced , in the 
body of the old Sec. 38 so as to make It assume the present shape and form of 
the new Sec. 30. In the present Sec. 30 the words "to restore so far as may 
be, any benefit which he may have received from the other party and’*, have 
been substituted after the words "such relief is granted”, for the words “to 
make any compensation”, and the words "to him” have been replaced for the 
words "to the other party”. 


3. Pratap Ghand v. Raghunath Rao, 
A.l.R. 1937 Nag. 243 at p. 244 ; I.L.R. 
(1933) Nag. 283 : 169 1. G. 887. 


1. Fry, Sec. 1058. 

2. Panama Telegraph Go. t>. Indian Rub- 
ber Co., (1875) 10 Ch. 515; Gowlay 
0 . Poole, 1 H. & M. 2. 
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2. Reasons for the change.-^The Law Commission of India says : 

“The second part of Sec. 64 of the Contract Act deals with another 

Se^annhe’L^eiific^LrT^ principle as underlies old 

oec. Jo or tne specific Relief Act, namely *he who seeks eauitv muct 

^equity . While Sec. 38 (old) of the Specific Relief Act enjoins the 
Court, while decreeing rescission, to direct the plaintiff to make anv 

® which justice may require, the second 

part of Sec. 64 of the Contract Act enjoins the party who rescind*! 

undefTh which he may have received from the defendant 

under the contract. It is desirable the same equitable principle 

included in Sec. 38 (old), so that whil^ decreeing resch- 
direct not Only payment of compensation to the 
defendant (for instance, for Improvements made by him on the 

nnX’^the received by the plaintiff 


^We suggest that Sec. 38 (old) be amended accordingly. 


*12 


u i; f which deals with Sec. 38 (old) of the Specific 

Relief Act 1877, it has been said : “This is Sec. 38 (old) of the 

amplified to provide that while decreeing rescission the Court mjeht direct 

nnv nf compensation to the defendant but also restoration of 

any benefit received by the plaintiff under the contract.”^ 

t«ava principle of the section is the well-known 

maxim he who seeks equity must do equity*’. If a plaintiff to an action fo^ 

contract were not to return the benefits, he would be awarding 

S »'Sw“?.V52S.S" ”■ 

c section does not relate to the case of a plaintiff who 

seeks rescission of a contract and also claims damages. It is confined in its 

application to the case of a defendant against whom a decree for rescission is 

'? consequence of such rescission is entitled to compensaJ^Sm 
It IS clear, theiefore, that no question of compensation to the defendant under 

section‘'i'eavrf ^i^s been dismissed. The 
Ae*^urt to 2“®j® quantum of compensation to the discretion of 

case^^hp according to the cncumstances of each particular 

^ound if^M^ue « impeached on the 

, 1 - f performance of contract is essentially a matter of eouitable 

relief and either in granting or refusing any relief or rescinciine eirh,.. tUa 

S2;*2cW.??o's.£ " 


1. Lodge V. i National Union Investment 
Co„ (1907) I Ch. 300 £«/. Nagappa e. 
Brahadambal, 39 C.W.N. 709 (P.C.)}. 

2. Law Commission of India, Ninth 
Report (Specific Relief Act, 1877), pp. 
43-44. 

3. Notes on Glauses on Cl. (29), p. 14. 

S.R.A.— 99 


5. 


*■ BSm.’!. R. 2^!*'“*' *• '® 

Pankoj Kumar Bhattacbarjec o. Man- 
matha Nath Vidyabhushan Bhatta- 
^jee, A.I.R. 1973 Cal. 439 at pp. 
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while decreeing rescission, to direct the plaintiff to make any compensation to 
the defendant which justice may require, the second part of Sec. 64 of the 
Contract Act enjoined the party who rescinds to restore any benebt which he 
may have received from the defendant under the contract. The same equitable 
principle has also been included in Sec. 30 of the present Act so that while 
decreeing rescission the Court may direct not only payment of compensation 
to the defendant (for instance, for improvements made by him on the pro- 
perty) but also restoration of any benefit received by the plaintiff under the 
cont ract.^ 


6. Compensation under decree not paid — Effect. — Section 35 of the Act 
provides that any person interested in a contract in writing may sue to have 
it rescinded, and such rescission may be adjudged by the Court in certain 
cases, one of which is where the contract is voidable as terminable by the 

plaintiff. 

A voidable contract is not voided by repayment of a benefit obtained 
under the contract, but by the exercise of the option of the aggrieved party 
to rescind the contract. He has to make repayment because the contract Is 
voided; the contract is not voided on condition of his making such repayment** 


7. Refund of consideration. — In the words of Lord Dunedin, “it was 
the putting of an equitable doctrine under a legal form, a contrivance intro- 
duced to meet an equitable idea”. The familiar case was of the paying of 
money by .4 to 5 under the mistaken impression that in fact the debt was due, 
when in truth there was no debt due. It was to fit cases of this sort that the 
common law evolved ihe action for money had and received. Though there 
is no guarantee in a court sale, there is some duty which is imposed by law 
upon the decree-holder in this connexion. Under O. XXL R. 13, C. P. C., 
when an application for attachment is made by the decree-holder the appli- 
cation must contain a specification of the judgment-debtor’s share or interest 
in such property to the best of the belief of the applicant and so far he has 
been able to ascertain the same, and under rule 14 when lands are registered 
in the Collectorate, a certified extract from the register may be called for. If 
the dicrec-holder states something which is false, and makes that statement 
knowing it to be false, with a view to mislead the bidders, there would be 
obviously a case of fraud. But even when the misrepresentation was innocent 
or there was mistake or ignorance of facts under which the parties were 
labouring, which led to the invalidity of the whole proceeding, a fiction of a 
promise to pay, can be justly Imputed to the decree-holder, and it would be 
against natural justice to allow him to retain the money which he got posses- 
sion of under such ignorance or mistake. It would be open of course to the 
defendant to take all equitable defences, e. g. laches, delay, or acquiescence 
on the part of the plaintiff or his knowledge of all material facts in connexion 
with the affair. There is no reason why the plaintiff should not be able to 
invoke the principle in his favour, and claim refund of the money paid under 
an honest mistake of facts 

8. Court sale. — -Though there is no guarantee in a court sale, there is 
some duty which is imposed by law upoiuthe decree-holder in this connexion. 


1 L ftgc y. National Union Investment 
Co.. (1907) 1 Ch. 300. ^ 

I, Reverend Brother Patrick o. Maung F.., 
A. I. R. 1938 Rang. 408 at pp. !09. 


410, 411, 412 ! I.L.R. 11 Rang. 3(». 

3. Ghaitanya Das Banerjee o. Ranjit Pal 
Chowdhury, A. 1. R. 1938 Cal* 263 at 
p. 270 : 1. L. R. (1938) 11 Cal. 512. 
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Under O, XXI, R. 13, C.P.C,, when an application for attachment is made by 
the decree-holder, the application must contain a specification of the judge- 
ment-debtor’s share of interest in such property to the best of the belief of 
the applicant and so far as he has been able to ascertain the same. If the 
decree-holder states something which is false, and makes that statement 
knowing it to be false, with a view to mislead the bidders, there would be 
obviously a case of fraud. But even when the misrepresentation was innocent 
or there was mistake or ignorance of facts, under which the parties were 
labouring, which led to the invalidity of the whole proceeding, a fiction of a 
promise to pay, can be justly imputed to the decree-holder and it would be 
against natural justice to allow him to retain the money which he got posses- 
sion of under such ignorance or mistake. The auction-purchaser can even 
then invoke the principle in his favour and claim refund of the money paid 
under an honest mistake of facts. ^ 

9. Measure of compensation. — What is equitable measure of compen- 
sation depends upon the circumstances of a particular case. The general 
principle is that the parties should be restored to substantially the same 
position as if the contract had never been made. If the parties are innocent 
the Court will try to arrive at a fair measure of compensation but if the 
defendant is to blame, the Court cannot be very precise to help the wrong- 
doer.^ 

Where the plaintiff has not an alternative right on an enforceable con- 
tract the basis of his recovery is the unjust enrichment of the defendant. But 
a benefit officiously thrust upon one is not considered an unjust enrichment 
and restitution is denied in such cases. In the present connexion, however, 
the right may be considered of one who has failed to fulfil his contract, 
either (1) because of his own wrong, or (2) because of an unjustified breach or 
repudiation by the other party, to recover for incomplete performance of an 
indivisible obligation where the plaintiff’s incomplete performance is excus- 
able because of the defendant’s breach, restitution of the value of the partial 
performance, based on what it could have been purchased for from one in the 
plaintiff’s position when the performance was rendered, is given without 
regard to the benefit received by the defendant.® 

10, Cost to the plaintiff or benefit to the defendant. — Where the 
plaintiff is in default under a contract and Is allowed a quasi-con tractua I 
recovery in order to prevent an unjust enrichment of the defendant and 
the infliction of a penalty upon the plaintiff out of proportion to the wrong 
he has committed, it seems clear that the law can impose no greater liability 
upon the defendant than to give up any benefit which he may have derived 
from the plaintiff’s performance. To go further than this would be to penalize 
a defendant who has been guilty of no legal or moral wrong, and even though 
the immediate cause of the non-performance of a contract is the defendant’s 
refusal to perform, the same result seems necessary if the defendant has been 
given by the plaintiff’s fault a defence for refusal. 

The use of common counts !n quantum meruit and quantum valebat for 
the enforcement of both obligations has tended to confuse with the qua si- 
con tractua! obligations here under discussion certain obligations based on actual 
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contracts, namely, those where there is a real promise whether express or 
implied in fact to pay the reasonable value of goods or services. In such 
cases and on a fair interpretation of the parties’ contract if there is a market 
value for what the plaintiff is requested to furnish that value is the measure 
of the promised price ; if there is no market price, the measure is at least the 
cost or worth from the plaintiff’s standpoint, not limited by the fact that the 
value of the benefit which accrues to the defendant, is a less sum. Again, 
even though the defendant’s liability is imposed by law irrespective of the 
agreement of the parties, and may, therefore, be called quasi-contractual. 
where the defendant is a wrong-doer the plaintiff may well be preferred, and 
if a complete restoration of the status quo or its equivalent is impossible the 
plaintiff should at least be replaced in as good a position as he originally was 
in although the defendant is thereby compelled to pay more than the amount 
which the plaintiff’s performance has benefited him. So where a vendor 
wrongfully refuses a conveyance to a purchaser in possession, the latter may 
recover what he has paid the vendor and also what he has expended in improve- 
ments on the land and not merely the increased value of the land by virtue of 
the improvement. That is, the law should impose on the wrong-doing defen- 
dant a duty to restore the plaintiff’s former status, not merely to surrender 
any enrichment or benefit that he may unjustly hold or have received ; though 
if the market value, or, in the absence of a market value, the benefit to the 
defendant of what has been furnished exceeds the cost or value, to the 
plaintiff, there is no reason why recovery of this excess should not be 
allowed. 

These different possible situations, as has been said, have often been 
confused with one another, because the form of an action in each of them was 
identical at common law — general assumption a quantum meruit or quantum 
vaiebat count ; and this tended to induce courts and others to inquire what is 
the rule of damages under such counts — a question not susceptible of a single 
answer. Frequently, also, it is not perceived that there is an important 
distinction between cost or detriment to the plaintifiT and benefit to the defen- 
dant, because often, perhaps generally, the value of the performance which 
plaintiff has rendered is identical from whichever standpoint it is regarded. 
Again the assumption that benefit to the defendant if the contract were fully 
completed is necessarily the contract price, is frequently made, probably for 
these reasons a majority of decisions speaking of the damages which a plaintiff 
in default in the performance of his contract who is nevertheless allowed to 
recover for his part-performance should recover, say that he is entitled to the 
contract price less such damages as the defendant has suffered from the breach, 
or less the cost of completion ; or where the work is inferior, but not unfinished 
so as to be not readily capable of completion, that "there should be deducted 
from the contract price the amount by which the value of the performance 
rendered by the plaintiff falls short of what that value would have been if the 
contract had been exactly performed ; or the value of the labour and materials 
less any deductions necessary to complete the work but not to exceed the con- 
tract price”.* 

11. Benefit to the defendant ts the proper measure of restitution. — ^The 
tests which are most commonly applied, and which have been criticized in the 
preceding section, in reality allow the plaintiff to recover on the contract. For 
a court to assert that a plaintiff cannot recover on the contract but must sue 
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apply in an action based on a quantum 
meruit the identical rule of damages applicable to an action on the contract 

IS an anomaly. The reasoning of a leading Massachusetts decision is 
nanswerable where a plaintiff in default seeks to recover : "‘Because being 
m delauTt in the performance of the contract, or what is the same thing, 
because, being unable to prove that he failed to perform the contract, he has 

no rights under it, he has not the same right to recover for the value of the 
workdoneand materials furnished by him. that a person has who has done 

worK and furnished materials as he has been requested to do. In the latter 
case It IS immaterial whether the result of his work is of any value to the 
deiendant or not. But one who has done work under a special contract and 
resorts to a recovery under the principle of Hayward v. Leonard recovers on 
the ground, and only on the ground, that the result of his work is of some 
benefit to the defendant ; he comes into Court admitting that he has not done 
what he agre6d to do and that he cannot hold the defendant on his promise 
to pay him the contract price ; more than that, he admits that the part, which 
he has failed to perform, is one, that so far goes to the essence of the contract, 
that It IS a condition precedent to a recovery by him on the contract ; for, if 
the part which he agreed to perform, and did not perform, was’of slight 
importance, it is not a condition precedent ; he can recover the contract price 
without performing it, and the only advantage which the defendant can take 
of It IS by-way of recoupment, or by a cross-action, in which the burden is on 
him, the dwendant, to prove the damage he has suffered from its non-perfor- 
mancc. The only ground, on which a plaintiff^ who resorts to a recovery 
imdcr the principle of Hayward v. Leonard, is entitled to recover anything is 
mat, though so far as his contract rights are concerned, he is entirely out of 
Court, yet it is not fair that the defendant should go out of transaction as a 
whole with a profit at his, the plaintiff’s expense, and therefore if the structure 
Which, for the purposes of a recovery on this ground, he necessarily admits 
does not come up to the contract requirements in essential particulars, is 

nevertheless a thing of some value, the defendant ought to make him com- 

^ claim to be paid anything is that if he is not 
paid, the defendant will profit at his expense. Until he has proved that the 
defendant will in that case pmfit at his expense, he has not made out. a prima 

to be paid anything, and until he has proved how much that profit 
will be, h\s prima facie case is not complete. When the fact appears in 
evidence mat the work which money is sought was done under a special 

that the plaintiff cannot recover under the special contract but 
still seeks a recovery, there is no question of the value of his work and 
materials, proved in the usual way, and he does not make out a prima facie 
case by proving their value according to regular rules ; to make out a case for 
recovery for such work and materials so furnished, he must prove how much 
the result of his work had benefited the defendant, he must prove what the 

produced by his misdirected work is. and umfi 

12. Specific performance m the absence of any covenant — In Dan^^ti 

H- ‘he absence of Ly covenant, express w 

implied, binding defendant personally to make reimbursement to the plaintiff 
defendant is not liable to refund. The equity should not be invoked again sj 
defendant when the plaintiff knowing full well that she had no power of 
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transfer of the minor’s property purchased the same without taking a personal 
covenant from her. 

13 Limitation,— Limitation for a suit for rescission is three years 
under Art. 59, Indian Limitation Act. 1963 and the starting point is the time 
^‘when the fact entitling the plaintiff to have ihc contract rescinded first 
becomes known to him*^ i. e. the date of the knowledge. ‘ 
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